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Disappointment  having  been  expressed  on  account  of 
the  delay  which  has  occurred  in  the  appearance  of  this 
portion  of  the  work,  explanation  and  apology  are  deemed 
necessary,  and  are  now  respectfully  offered,  by  the  Author, 
to  those  who  purchased  the  former  portion  of  the  work  in 
July  last. 

It  was  solely  on  account  of  the  pressure  existing  on  the 
eve  of  the  general  election,  that  the  Author,  as  he  stated 
in  the  preface,  was  prevailed  upon  to  allow  the  work  then 
to  appear,  though  completed  no  further  than  to  the  stage 
of  the  election :  reserving  the  remainder  for  publication 
" within  a  few  weeks"  He  fully  expected  to  have  been 
able  to  redeem  his  promise  by  the  middle  of  October; 
and  is  alone  responsible  for  not  having  done  so  till  now. 

He  begs,  however,  to  remark,  that  the  entire  work  is 
based  upon  a  complete  and  comprehensive  plan,  to 
which,  from  the  first,  he  has  been  resolved  to  adhere ; 
but  when  he  sat  down  to  consider,  with  adequate  care 
and  deliberation,  the  existing  state  of  the  administration 
of  Election  Committee  law,  he  found  that  the  remainder 
of  his  imdertaking  would  require  such  an  amount  of 
labour   and  thought,  as  he    had   never   contemplated. 
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Having  digested  the  bulky  mass  of  the  Printed  Minutes, 
recording  the  proceedings  of  upwards  of  thirty  Election 
Committees,  irom  1848  to  1852|»and  also  the  Reports 
preceding  them,  as  far  back  as  the  terse  and  masterly 
notes  of  Glanville,  in  1623,  he  became  aware  that  he 
must  either  abandon  his  task  altogether ;  perform  it  per- 
functorily ;  or  use  the  greatest  exertion  of  which  he  was 
capable,  to  complete  his  labours  patiently  and  thoroughly. 
He  chose  the  last;  and  has,  consequently,  had  to  go 
through  seyere  labour,  and  make  serious  sacrifices ; 
cheered,  however,  by  a  sense  of  the  favour  with  which 
the  first  part  of  the  work  had  been  received  by  the  pro- 
fession, and  the  public. 

He  was  informed  some  months  ago,  by  eminent  mem- 
bers of  the  House  of  Commons,  that  he  would  be  render- 
ing an  acceptable  service  to  those  serving  on  Election 
Committees,  by  exhibiting  a  systematic  view  of  existing 
Election  Committee  law,  and,  as  far  as  practicable,  in 
a  popular  style ;  referring  in  every  instance  to  principle, 
and  stating,  in  particular,  as  clearly  as  might  be,  the  lead- 
ing doctrines  of  Aoenct,  and  especially  of  Evidence,  in 
its  recently  remodelled  state.  This  is  what  he  has  en- 
deavoured to  effect,  with  a  sincere  desire  of  affording  some 
assistance  to  gentlemen  discharging  duties  of  transcendent 
public  importance,  as  well  as  suddenly  augmented  deli- 
cacy and  difficulty.  With  what  success  his  efforts  have 
been  attended,  must  be  left  to  those  entitled  to  decide. 

It  is  surprising  how  many  decisions  of  committees,  based 
on  a  former  state  of  the  law,  and  to  be  found  in  even  some 
recent  text  books,  are  not  only  become  utterly  useless, 
but  calculated,  if  urged  upon  committees,  seriously  to 
mislead.  Perhaps  a  third  of  the  author's  labours  can  be 
taken  no  account  of  by  his  reader,  since  it  has  been  con- 
sumed in  examining  cases  which,  for  this  re^LBon,  he  was 
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compelled  to  discard.  The  extensive  changes,  in  short, 
effected  by  the  Election  Petitions  Act  1848 ;  the  statutes 
relating  to  Bribery,  Xreating,  Agency,  and  above  all. 
Evidence;  and  by  that  of  the  6  Vict.  c.  18,  strictly  limiting 
and  defining  the  jurisdiction  of  the  Select  Committee,^- 
haye  rendered  some  such  work  as  the  present  almost  ii^ 
dispensable,  even  provided  it  were  only  tolerably  executed. 

The  Select  Committee  for  the  trial  of  an  Election  Peti* 
tion,  is  as  completely  a  judicial  tribunal,  and,  in  the  exercise 
of  its  jurisdiction,  as  independent  of  the  House  of  Com* 
mons,  as  any  of  the  courts  of  law  and  equity ;  and  there  is 
a  growing  disposition  among  the  members  constituting 
this  distinguished  and  responsible  tribunal,  to  adhere,  as 
closely  as  possible,  in  the  administration  of  justice,  to  legal 
rules  and  principles.  The  consequences  of  occasionally 
failing  to  do  so,  may  be  seen  signally  illustrated  by  a  case 
cited  towards  the  close  of  this  work.* 

On  a  recent  occasion  [a.  d.  1851],  the  able  and  ex- 
perienced chairman  of  the  Aylesbury  Conmiitteef  autho- 
ritatively intimated  to  counsel,  at  the  outset  of  the  case, 
as  the  desire  of  the  committee,  that ''  counsel  would  con- 
''  fine  themselves,  with  reference  to  points,  as  far  as  pos- 
"sible,  to  the  quotation  of  legalj  and  not  parliamentary ^ 
"decisions ;"  while  in  the  year  1843,  Chief  Justice  Tin- 
dal,t  in  the  first  exercise  of  the  jurisdiction  entrusted  to 
the  Court  of  Common  Pleas  by  stat.  6  Vict.  c.  18,  pro* 
hibited  the  citation  of  "  decision  of  Committees  of  the 
House  of  Commons,  <m  authorities^*  The  law  relating 
to  the  parliamentary,  is  now  nearly  as  well  settled  as  that 
of  the  municipal,  franchise ;  because  both  are  determined 
by  courts  of  law,  on  fixed  and  uniform  principles :  nor 
need  we  despair  of  seeing  decisions  of  Select  Committees, 
on  the  great  and  varied  subjects  submitted  for  their  judi- 

•  Chap.  XXV.,  p.  646.         f  Pag«s  567,  668.         %  Post,  363,  a. 
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dal  congideratioDy  acquire^  ere  long,  more  than  a  sem- 
blance of  system. 

The  Author  begs  to  offer  a  short  account  of  what  may 
be  found  in  the  ensuing  portion  of  his  labours. — It  con- 
tains fourteen  Chapters.  The  first  (the  Fourteenth)  gives 
a  connected  account  of  the  formation  and  functions  of  the 
Select  Committee.  The  second  explains  the  prelimi- 
nary SECURITY  FOR  COSTS  AND  EXPENSES,  required  by 
the  House,  containing  an  authentic  accoimt  of  all  the  de- 
cisions, of  any  importance,  pronounced  by  tlie  Examiner 
of  Recognizances,  in  the  Session  of  1852.  The  third  dis- 
cusses the  Petition, — ^its  stnicture  and  incidents ;  and  the 
fourth,  the  List  of  Objections  to  Voters,  on  a  Scrutiny. 
All  these  Chapters  are  based  upon  a  careful  Examination 
of  the  Elections  Petitions'  Act,  1848,  and  such  well-con- 
sidered, and  reported  decisions  of  Election  Committees, 
as  have  been  pronounced  upon  the  construction  of  it. 

The  ensuing  six  Chapters  (fix)m  the  XVIIIth  to  the 
XXIIIrd,  both  inclusive)  are  devoted  to  the  jurisdic- 
tion, both  appellate  and  original,  of  the  Select  Com- 
mittee ;  and  it  is  this  portion  of  his  labours  which  has 
occasioned  the  author  the  greatest  effort  With  all  the 
Petitions  of  the  Sessions  1848  and  1852  lying  before 
him,  and  which  he  has  carefully  analyzed,  he  has  seen 
almost  every  objection  which  can  be  made  the  subject  of 
an  Election  Petition,  by  way  of  scrutiny,  or  as  avoiding 
an  election  on  general  grounds  of  objection  to  its  validity. 
Here  are  discussed,  at  length,  and  in  the  order  of  time, 
the  sufficiency  of  the  Petition,  in  point  of  form  and  sub- 
stance; the  title  of  the  petition,  as  disclosed  in  it;  the 
extent  to  which,  and  the  manner  and  time  in  which,  all 
such  objections  are  to  be  taken  advantage  of.  Then  the 
appellate  jurisdiction,  in  reviewing  the  express  deci- 
sions of  the  revising  barristers.    The  original  jurisdic- 
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tion  is  resumed,  by  eonsideriDg  those  objections  to  the 
right  of  voting,  which  may  arise  between  the  completion 
of  the  Register,  and  the  time  of  voting ;  as  well  as  the 
eases  of  electors  erroneously  excluded  from  the  lists  sub- 
mitted to  the  revising  barrister,  and  consequently  not 
brought  to  his  notice.  Next  are  examined  the  various 
IRREGULARITIES  and  INFORMALITIES  which  may  arise 
in  the  conduct  of  the  election ;  which  rendered  it  neces- 
sary to  follow  every  step  of  the  process,  even  from 
the  issuing  of  the  writ,  to  its  return.  Here  are  discussed 
— the  writ,  whether  valid  or  void,  and  the  consequence 
of  the  latter;  the  returning  officer;  the  directory,  imperative, 
or  prohibitory  character  of  statutes,  the  provisions  of  which 
have  not  been  complied  with,  and  the  practical  conse- 
quences :  as  affecting  the  notice  of  election ;  the  times  of 
opening  and  closing  polls,  and  the  consequence  of  unduly 
abridging,  or  extending,  the  period  of  polling ;  the  pro- 
posal of  candidates,  whether  it  must  be  by  electors,  or  may 
be  also  by  strangers — and  whether  it  may  be  done  after 
the  nomination,  and  during  the  polling;  —  the  show  of 
hands,  and  demand  of  a  poll  (and  here  are  discussed 
several  recent  and  valuable  decisions  on  these  subjects  by 
the  Court  of  Queen's  Bench) ;  an  interruption  of  the  poll 
by  rioting, — and  an  election  rendered  nugatory,  by  an 
organized  system  of  intimidation. 

The  twenty-first  Chapter  (pp.  420 — 498),  the  most 
extensive  in  the  work,  is  devoted  to  Bribery.  Here  are 
explained  the  principles  on  which  a  bribed  vote  is  de- 
clared, by  the  common  law  of  parliament,  to  be  void ; 
and  the  common  and  statute  law  of  bribery,  carefully 
traced  from  the  time  of  Whitelocke  (a.d.  1646*)  to  the 
passing  of  the  Corrupt  Practices  Act,  in  1852. — Whether 

*  It  is  needless  to  say  that  bribery  is  to  be  regarded  as  having  been 
always  an  offence  at  common  law.     Post,  423,  et  passim. 
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the  Yote  of  the  person  bribing ^  is  thereby  avoided ;  the 
legal  and  parliamentary  consequences  of  bribery,  to  the 
candidate,  and  the  nature  of  the  disabilities  which  it  en- 
tails ;  bribery  by  himself,  or  by  his  agents,  and  with  or 
without  his  knowledge ;  notice  to  electors  of  the  disqua- 
lification of  a  candidate,  through  bribing  at  a  previous 
election,  with  an  examination  of  certain  recent  decisions 
of  select  committees;  the  operation  of  the  law  postponing 
proof  of  agency,  till  after  proof  of  bribery ;  general  bri- 
bery ;  and  the  compromise  of  petitions  involving  charges 
of  bribery.  The  twenty-second  Chapter  (pp.  498—548) 
goes  with  similar  minuteness  into  the  law  of  treating  ; 
tracing  the  origin  and  growth  of  that  law,  and  showing 
its  exclusive  statutory  character ;  the  combined  operation 
of  the  two  statutes  of  William  III.,  and  Victoria;  the 
mode  of  bringing  treating  home  to  the  candidate ;  and 
the  nature  of  the  disability  entailed  by  treating  at  the 
election  preceding  that  which  is  being  held,  where  the 
unseated  candidate  stands  again. 

The  twenty-third  Chapter  discusses  the  subject  of  the 
PROPERTY  QUALIFICATION  required  of  a  candidate;  the 
nature  of  it ;  the  time  and  manner  of  demanding,  and  of 
declaring  it,  and  taking  advantage  of  defects  existing  in 
either  respect ;  and  the  mode  of  effectively  giving  notice, 
at  the  election,  of  the  disqualification  of  a  candidate. 
The  twenty-fourth  Chapter  is  devoted  to  a  full  expo- 
sition of  the  legal  doctrine  of  Agency,  and  its  precise 
operation,  in  the  Administration  of  Election  Law.  Into 
this  Chapter  it  has  been  sought  to  condense  the  results 
of  an  examination  of  almost  every  leading  and  recog- 
nized parliamentary  decision  on  the  subject.  The 
twenty-fifth  Chapter  deals  in  the  same  maimer  with 
Evidence  :  explaining  the  successive  legislative  im- 
provements in  it  during  the  last  ten  years,  gradually 
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aimihilating  incompetency  on  the  ground  of  intbrbst, 
till  at  length  partibs  themselyes  are  admissible,  and  com- 
pellable to  become,  witnesses:  these  changes  inducing 
a  corresponding  effect  on  docmnentary  evidence.  Then 
are  explained  the  principles  on  which  declarations  are 
rendered  admissible;  and  the  nature  of  the  right  of 
witnesses  to  refiise  answering  questions  tending  to  cri- 
minate  them.  The  leading  doctrines  of  evidence  are 
exhibited  with  reference  to — adducing  the  best  evidence ; 
the  exclusion  of  hearsay ;  the  ontts  probandi ;  admis- 
sions ;  presumptions  of  law,  and  fiict ;  the  mode  of  exa- 
mining, cross-examining,  and  re-examining  witnesses ; 
the  proof  of  official  and  public  documents,  as  recently  sim* 
plified  and  facilitated  by  statute;  the  Speaker's  warrant 
for  the  production  of  documentary  evidence,  considered 
with  reference  to  the  new  power  of  examining  parties* 
The  twenty-sixth  Chapter  relates  to  the  Practical  Pro- 
CEDURB  before  the  Select  Committee,  from  the  moment 
of  its  assembling,  to  its  declaring  the  final  Resolutions : — 
including  objections  to  the  petition,  or  petitioners;  the  order 
of  taking  several  petitions ;  the  number  of  parties  to  be 
heard ;  adjournments ;  the  opening  of  the  case  by  counsel ; 
separating  the  case,  with  or  without  the  consent  of  parties ; 
the  proof  of  the  poll ;  together  with  all  the  other  incidents 
during  the  hearing.  The  twenty-seventh  Chapter  is  de- 
voted to  COSTS ;  embracing  the  history  of  their  allowance, 
by  parliamentary  common,  and  statute  law ;  the  yarious 
cases  in  which  special,  and  general,  costs  are  allowed  or 
refused,  and  the  principles  on  which  Select  Committees 
act ; — together  with  the  compendious  and  direct  process 
provided  by  statute,  for  ascertaining  the  amount  and  en- 
forcing the  payment  of  costs. 

In  the  Appendix  will  be  found  an  extensive  series  of 
Forms  and  Precedents,  including  eight,   of  Petitions, 
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respectively  from  England,  Scotland,  and  Ireland,  em- 
bracing all  the  chief  grounds  of  compla  ntbefore  Election 
Committees,  and  selected  with  care,  chiefly  from  the  peti- 
tions of  the  present  session.  The  decisions  of  the  Court 
of  Common  Pleas  on  Registration  Appeals,  up  to  the 
close  of  Michaelmas  Term,  1852,  and  pronounced  since 
the  appearance  of  the  former  part  of  this  work,  will  also 
be  found  in  the  Appendix. 

The  Author,  in  submitting  to  the  public  the  final  result 
of  his  labours,  ventures  to  offer  two  general  observations. 

It  appears  to  him  inconsistent  alike  with  the  interest 
and  the  dignity  of  Parliament,  to  tolerate  longer  the  con- 
fused and  perplexed  state  of  that  law  which  so  inti- 
mately affects  the  very  existence  of  the  House  of  Com- 
mons. Few  can  better  appreciate  the  extent  of  that  confu- 
sion and  perplexity,  than  those  who  have  painfully 
attempted  to  reduce  it  into  a  semblance  of  order.  When 
the  great  legislative  changes  in  our  representative  system 
were  effected  in  1831,  as  detailed  in  the  introductory 
chapter  of  this  work,  the  Legislature  thought  proper  to 
content  itself  with  simply  continuing  in  force  "  all  laws, 
statutes,  and  usages "  not  "  repealed "  by  the  acts  of 
that  year,  "inconsistent  with  their  provisions."  There 
appear  to  be  consequently  at  least  tv^o  hundred  and 
FORTY-ONE*  Statutes  at  this  moment  in  force,  relating 
to  the  election,  return,  sitting,  and  voting,  of  members 
of  the  House  of  Conmions !  The  Author  cordially  con- 
curs with  Mr.  May,  and  all  others^  who  earnestly  recom- 
mend a  consolidation  of  the  Election  Laws,  as  a  matter 
of  high  public  concernment. 

Finally.  Notwithstanding  this  defective   condition  of 
our  election  laws,  they  possess,  as  recently  remodelled,  and 

*  See  Mr.  May's  practically  useful  pamphlet  on  the  Coosolidation 
of  the  Election  Laws,  p.  4. 
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the  administration  of  them  aided  by  the  statute  rendering 
all  parties  to  election  proceedings  admissible  and  compel- 
lable witnesses, — energies  enabling  them  to  cope  with  cor- 
ruption, to  an  extent  altogether  unprecedented.  The 
admirable  amendment  of  that  act,  just  proposed  by  its 
noble  and  learned  author,  Lord  Brougham, — namely,  by 
removing,  under  due  restrictions,  the  existing  obstacles  to 
full  disclosure,  arising  out  of  the  right  to  refuse  answer- 
ing questions  tending  to  criminate, — will  complete  the 
machinery  for  extracting  truth.  In  cases  of  extensive 
and  inveterate  misdoings  on  the  part  of  constituencies, 
— doings  which,  it  is  already  fearfully  found,  can  no 
longer  be  kept  in  darkness,— the  Legislature  may  think 
proper  to  act  sternly  on  the  maxim, 
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Eose  recideodum,  ne  pare  siocera  trahatur. 

• 

It  were  unbecoming,  however,  the  character  of  the 
British  Legislature,  to  evince  any  tendency  to  heat  or 
precipitation  in  encoimtering  so  grave  an  exigency,  as 
that  existing  in  the  case  of  an  extensively  corrupt  con- 
stituency. A  sedate  and  dignified  dealing,  and  in  a 
sorrowful  spirit,  with  that  exigency,  to  the  extent  required^ 
and  no  further y  is  expected  by  the  nation.  The  amount 
of  deep-seated  corruption,  daily  developed  by  the  judicial 
tribunals  appointed  to  inquire  into  it,  is  affecting  all  men 
with  profound  concern.  Party  feeling  perishes  in  the 
presence  of  so  grievous  a  national  misfortune  and  humilia- 
tion. Every  honest  member  of  the  Legislature  owns  that 
a  great  effort  must  be  made,  guided  by  justice  and  dis- 
cretion, as  far  as  practicable  to  cure,  and  to  prevent. 

Where,  alas,  there  is  a  will  to  corrupt,  and  be  cor- 
rupted, however,  there  will  also  he  a  way.  To  extend 
the  exercise  of  political  power,  and  at  the  same  time  ef- 
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fectuaUy  guard  its  purity,  is  a  great  problem  in  legisla- 
tion ;  the  difficulty  of  solving  which  appears  with  most 
distinctness  to  those,  whose  lot  it  has  been  to  examine  the 
cases  incidentally  brought  to  light,  before  Select  Com- 
mittees of  the  House  of  Commons.  The  impression  left 
on  the  mind  is  that  of  sorrow  and  mortification ;  forcing 
one  to  exclaim — how  much  corruption  exists,  which  no 
legislation  can  prevent,  detect,  or  punish ! 

Inner  Temple, 
\5th  March,  1853. 
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vote  of  the  briber  himself  is  ipso  facto  avoided,  id.,  442  ;  Bribery  by 
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by  a  candidate,  468  ;  Second  Horsham  case,  id.j  469  ;  True  principle  of 
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till  evidence  connect  bribery  with  the  sitting  member,  id. ;  Disabling 
consequences  attach  to  one  guilty  of  bribery,  though  he  do  not  peti- 
tion, 484 ;  If  the  seat  claimed  by  or  for  him,  id. ;  No  petition  admis- 
sible against  a  petitioner,  id. ;  Nov  Windsor  case,  486 ;  Southampton, 
id. ;  Abandoning  claim  of  seat,  no  protection  against  recrimination, 
id. ;  candidate  not  petitioning,  nor  any  one  for  him,  487 ;  Compro- 
mises, id.  ;  Statute  5  6l  Q  Vict  c.  102,  id.  488,  489  ;  Explanation  and 
history  of  its  enactment,  490 ;  The  bribery  compromises  of  1841 . .  490  ; 
1\\e  Nottingham  case,  490—492;  What  impairs  the  efficiency  of  the 
act,  493;  The  Corrupt  Practices  Act  of  1852.. 494,  495;  General 
observations  of  the  law  of  bribery,  495  ;  parliamentary  consequences, 
id, ;  The  eight-fold  consequences  of  a  proved  act  of  bribery,  496 ; 
Beneficial  effects  of  a  firm  and  vigilant  administration  of  the  existing 
law,  id, ;  Two  suggested  amendments,  496,  497 pp.  420—497 


XZ  TABLE  OF  GONTBNT8. 

CHAPTER  XXn. 

JURISDICTION  OF  THE  SELECT  COMMITTEE. 
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Treating. 

Bribery  and  treating  conterminous  subjects,  498  ;  Legislative  embarrass- 
ments as  to  the  mode  of  dealing  with  treating,  id. ;  Opinions  of 
the  Earl  of  Derby,  Lord  St.  Leonards,  Lord  Brougham,  Earl  Grey,  and 
Lord  John  Russell  in  1852.. 498— 500  ;  Real  difficulties  of  the  sub- 
ject, 500,  501;  Innocent  acts  if  tolerated  liable  to  systematic  abuse, 
501 ;  True  clue  in  case  of  treating,  the  effect  produced,  or  calculated 
to  be  produced,  on  the  minds  of  voters,  id. ;  Impairing  a  free  and  indif- 
ferent choice,  id. ;  The  word  *  treating*  not  found  in  Lord  Coke,  White- 
locke,  Blackstone,  502 ;  First  used  by  the  legislature  in  1842  by  stat  5  Sc 
6  Vict  c  102,  8. 22,  id. ;  Why  excluded  from  the  Corrupt  Practices  Act, 
1852,  id. ;  *  Treating'  defined,  id. ;  Consequences  of  treating  to  voter, 
constituencies,  candidate,  id.,  503 ;  No  pecuniary  penalties  annexed 
to  treating,  icL  ;  A  strictly  statutable  offence,  id. ;  Never  one  at  common 
law,  as  evidenced  by  Whitelocke,  id. ;  Efforts  of  the  House  of  Com- 
mons by  Resolution,  id.^  504,  505  ;  A  remarkable  resolution  in  1681  •  • 
505  ;  Attempted  legislative  interferences,  id.,  506  ;  Passing  of  stat  7 
Will.  3,  c.  4,  t^. ;  Its  first  section  tit  extento,  id. ;  Neither  *  bribery' 
nor  '  treating'  to  be  found  in  it,  507  ;  How  far  treating  are  acts  of 
common  law  bribery,  id.,  508 ;  Jldborough  case,  508  ;  The  Thetford 
case,  508,  509  ;  The  Second  Norwich  case,  examined  in  detail,  509 — 
514 ;  The  Second  Southwark  case,  examined  in  detail,  515 — 517  ;  The 
Herrfordshire  case,  examined  in  detail,  518—522  ;  The  Middlesex  case, 
522 ;  Construction  of  the  statute  of  William  in  these  cases,  id. ;  Value 
of  contemporaneous  interpretation  of  statutes,  523 ;  Provisions  of  the 
statute  of  William  3  as  to  treating,  524,  525 ;  The  essence  of  its 
enactments,  525,  526 ;  Examination  of  its  terms,  526 ;  '  Jny  meat, 
drink,  entertainment,  or  provision,'  id. ;  '  tit  order  to  be,  or  for  being 
elected,  t^. ;  Statute  enforces  a  rule  of  evidence,  527 ;  The  facts  of 
treating,  after  the  writ,  conclusive,  id.  ;  '  Or  by  any  other  ways  or  means, 
on  his  hehaJf,  or  at  his  charge,*  528  ;  The  case  of  Hughes  v.  Marshall, 
528  ;  Judgments  of  Lord  Lyndhurst,  Baron  Bayley,  and  ruling  of  Mr. 
Justice  Patteson,  528 — 531 ;  This  an  authoritative  judicial  interpreta- 
tion of  the  act,  531  ;  Treating  practically  resolvable  into  questions  of 
agency,  and  evidence,  532  ;  '  Upon  such  election  to  serve  in  parliament,' 
id.,  533  ;  Allegation  in  the  petition,  of  treating  under  stat  7  Will.  3, 
c.  4.  .533  ;  Act  extends  to  Scotland,  533,  534 ;  Substantially  also  to 
Ireland,  534 ;  Minor  modification  in  the  Irish  acts,  id, ;  Treating 
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under  stat.  5  &  6  Vict  c.  102,  s.  22.  .535;  The  section  in  eitenso,  id, ; 
Allegations  in  the  petition  under  that  statute,  536 ;  Scope  of  this 
comprehensive  enactment,  536,  537  ;  Agency  an  essential  feature,  537 ; 
Statutes  of  William  3,  and  Victoria  in  pari  materid,  and  to  be  con- 
strued alike,  tU  ;  The  Carlisle  case  [1848]  examined,  538—542 ;  Diffi- 
culty of  supporting  its  conclusions,  u2.,  543  ;  Treating  not  within  stat 
4  &  5  Vict.  c.  57 '» 543  ;  Cambridge  case,  id. ;  Candidate  not  affected 
by  acts  of  treating  committed  by  others  not  connected  with  him  as 
agents,  544 ;  General  observations  on  bribery  and  treating,  545,  546 ; 
Practical  difficulties  of  dealing  with  treating  again  illustrated,  546, 
547  ;  The  opinion  of  Lord  Mansfield,  547,  548 pp.  498—548 


CHAPTER  XXIII. 

JURISDICTION  OF  THE  SELECT  COMMITTEE. 

Part  VI. — Original  Jurisdiction— conc/wdec?. 
Property  Qualification  of  a  Candidate. 

Alteration  of  the  law  in  1838.  .549 ;  Property  qualification  not  required 
in  Scottish  members,  t^. ;  Professed  objects  of  the  legislature  in  requir- 
ing it,  id, ;  Blackstone's  account  of  its  real  object,  id,,  550 ;  Mr. 
Hallam,  550  ;  Proposed  abolition  of  the  law  in  1852,  id, ;  Arguments 
for  and  against,  id ;  Practical  operation  of  the  act  as  adjudicated 
upon  by  the  Select  Committee,  550,  551 ;  Meaning  of  **at  the  time  qf 
the  election"  id. ;  Demand  by  electors  or  candidates  of  a  declaration 
of  qualification,  id, ;  Consequences  of  a  witful  neglect,  t^  ;  Statement 
delivered  in  to  the  House  of  Commons  before  sitting  and  voting,  id; 
Consequence  of  false  statement,  id. ;  Intrinsic  sufficiency  of  the  qualifi- 
cation, in  what  it  consists,  552 ;  Property  must  be  situate  within  the 
United  Kingdom,  id, ;  First  Harwich  case,  id. ;  Correct  specification  of 
the  qualification,  552,  553  ;  Onus  of  impeaching  lies  on  petitioners, 
553;  Time  within  which  a  declaration,  when  demanded,  must  be 
made,  id. ;  Not  required  from  an  absent  candidate,  554 ;  Sufficient  if 
the  qualification  be  possessed  at  the  time  of  the  poll  closing,  id ; 
Bristol  case,  t^.,  555 ;  Votes  thrown  away  as  disqualified  candidate,  id* 
556;  The  Tavistock  case  [1853]  discussed,  556—55S;  Cork  county 
case,  id, ;  Belfast  case,  559 pp.  549 — 559 
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CHAPTER  XXIV. 

AGENCY. 

Great  importance  of  the  topic  in  Election  Law,  560 ;  Principal  multi- 
plies himself  by  the  number  of  his  agents,  id. ;  His  responsibilities  of 
their  sayings  and  doings,  id. ;  Liability  for  their  authorized  and  un- 
authorized acts,  id.f  561  ;  Parliamentary  principal  and  agent,  liability 
different  from  that  of  any  other,  561 ;  The  subject  of  agency  com- 
pared with  that  of  evidence,  id. ;  Implied  and  express  agency,  id. ; 
Relationship  once  established,  the  same  consequences  follow,  562; 
Definition  of  an  agentf  id. ;  Distinction  hetvreen  general  and  particulaVf 
id. ;  What  is  the  essence  of  agency,  id. ;  Four  ways  of  establishing 
agency,  563 ;  Acts  and  declarations  of  agent  co-extensive  with  au- 
thority, id. ;  Immaterial  whether  agent's  statements  true  or  false,  as 
far  as  regards  his  principal's  responsibility,  id, ;  Declarations  of  agent 
accompanying  actSf  bind  the  principal,  id. ;  Are  then  original  evi- 
dence, not  hearsay,  id. ;  Admission  of  an  agent  is  in  the  nature  of  a 
verbal  act,  564 ;  Sir  William  Grant's  judgment  in  Fairlie  v.  Hastivgi, 
id, ;  Agency  not  provable  by  mere  asserlion  of  the  fact,  by  the  alleged 
agent,  id.,  565 ;  It  must  be  proved  by  acts  done,  or  admission  of 
principal,  565 ;  Doctrine  of  agency  based  on  three  maxims,  565,  566 ; 
Additional  maxim  in  election  law — respondeat  superior ,  566 ;  Supreme 
importance  of  observing  the  fixed  principles  of  the  law  of  agency, 
567 ;  Especially  in  election  cases,  id. ;  Three-fourths  of  them  depend 
upon  it,  id. ;  Special  nature  of  parliamentary  agency,  568  ;  Office  of 
a  representative  in  parliament  one  of  public  trust,  id. ;  Statement  of 
the  respective  position  of  electioneering  principal  and  agent,  id. ; 
Extensive  authority  necessarily  entrusted  by  the  former  to  the  latter, 
id. ;  The  principal  often  kept  in  careful  ignorance  of  intended  ille- 
gality, id.;  The  Select  Committee  disregards  ostensible  terms  of 
appointment,  and  looks  to  acts  and  circumstances,  569 ;  But  agency 
must  exist  at  a  fact,  however  evidenced,  id. ;  Nature  and  extent  of 
electioneering  privity,  id. ;  Principal,  agent,  remote  sub-agent,  id. ; 
The  case  of  Felton  v.  Easlhope,  commented  upon,  569,  570 ;  Report 
imputing  inexact  expressions  to  Lord  Tenterden,  id. ;  Principal  not 
bound  by  act  of  a  special  agent  evidently  beyond  his  presumed  au- 
thority, id. ;  Lord  Kenyon's  doctrine  as  to  an  election  committee,  not 
applicable  to  election  law,  id. ;  Its  number  not  held  to  be  necessarily 
the  candidate's  agents  collectively,  and  individually,  id. ;  Case  of 
Ridler  v.  Moore  and  Francis,  examined,  571,  572 ;  Decision  repudiated 
immediately  afterwards  by  the  Cirencester  committee,  id. ;  How  elec- 
tion committees  usually  constituted,  id.\  Without  knowledge  or 
interference  of  candidates,  id, ;  Its  members  not  fairly  to  be  treated 
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as  his  ipso  facto  agentt,  572;  But  committees  will  closely  scrutinize 
these  acts,  id, ;  Act  of  bribery  often  itself  pregnant  with  proof  of 
agency,  id, ;  Agency  of  a  committee  a  question  of  evidence  depending 
on  the  circumstances  of  each  case,  573 ;  Classification  of  facts  usually 
regarded  by  committees  as  affording  evidence  of  agency,  id.,  574; 
Knowledge,  or  means  of  knowledge,  by  candidates,  id. ;  Wilful  blind- 
ness, id.;  Cases  in  A.  D.  1848,— Grfat  Yarmouth  case,  id,;  Second 
Horiham,  575 ;  Bolton,  id. ;  SligOt  second,  576 ;  North  CheshirOt  id. ; 
London  case,  universally  repudiated,  id. ;  Observations  on  decisions 
of  agency  questions  by  committees,  as  reported,  id.,  577  ;  Chester  case, 
id. ;  Shaftesbury  case,  id. ;  Strongest  primd  facie  case  of  agency  may 
be  rebutted,  id. ;  Committees  look  at  all  the  facts  of  a  case  taken 
together,  id. ;  Consider  probabilities,  id. ;  Recapitulated  tests  of 
agency,  578 ;  Declarations  of  general  and  special  agents,  id.,  579 ; 
Principal  may  ratify  unauthorized  acts  of  remotest  sub-agents,  id. ; 
Agency  in  bribery  cases,  id. ;  In  treating,  id. ;  Acts  of  treating  and 
agency  when  inseparably  intermingled,  id.,  580;  Cambridge  case,  id.; 
Ajflesbury,  id.  .,,,,* • pp.  560 — 580 


CHAPTER  XXV. 

EVIDENCE. 

Recent  liberation  of  the  law  of  evidence  from  the  shackles  of  centuries, 
581 ;  Old  rule  of  competency,  id. ;  Exclusion  of  interested  wit- 
nesses, 582  ;  Timid  efibrts  of  the  legislature  in  1833,  id. ;  Bolder  ef- 
fort in  1843.  .583  ;  Further  steps  in  1845,  id. ;  Facilitating  proof  of 
documents,  ib.,  584 ;  Grand  advance  in  1851  by  admitting  the 
PARTIES  in  civil  cases  by  Lord  Brougham's  Act,  585 ;  Adhesion  of 
the  judges  to  the  beneficial  policy  of  the  act,  id. ;  Its  provisions,  id. ; 
The  present  exceptions,  586 ;  Its  useful  facilities  for  documentary 
proof,  id. ;  Almost  universal  admissibility  of  witnesses  in  civil  cases, 
587 ;  Only  one  apparent  exception  in  an  election  statute,  t(/. ;  Through 
the  oversight  of  the  iramer,  id. ;  Stat  7  &  8  Vict  c.  103,  and  the 
Election  Petitions  Act,  1848,  id. ;  Examination  of  the  process  by 
which  the  error  arose,  587 — 590 ;  The  difficulty  at  length  disposed  of 
by  the  act  enabling  parties  to  be  examined,  590,  591  ;  Limitation  on 
the  liability  of  parties  to  answer  question,  id.  ;  Stats.  4  &  5  Vict  c.  57) 
6  &  6  Vict  c.  102,  15  &  16  Vict  c.  57.. 592;  Refusal  to  answer 
questions  tending  to  criminate,  593,  594;  Refusal  to  answer  questions 
tending  to  degrade  or  disgrace,  595 ;  Question  may  be  put,  and  refusal 
to  answer  will  have  its  weight  with  the  committee,  id, ;  Admissibility 
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of  voters,  595,  596  ;  Leading  rules  of  evidence,  596,  597  ;  Distinction 
between  Select  Committees  and  a  jury,  597  ;  One  gives  &  Judgment, 
the  other  a  verdirt  only,  id. ;  Probabilities,  inference,  presumption, 
significant  absence  of  proof,  id. ;  Presumption  as  to  the  continuance 
of  a  state  of  things  once  established,  id. ;  Rules  of  evidence  the  same 
in  all  cojrts,  598  ;  Explanation  of  the  rule  requiring  the  best 
EVIDENCE  to  be  produced,  id. ;  Hearsay,  what  it  is,  and  why  ex- 
cluded, 599  ;  When  admissible  as  identified  with  an  act,  600 ;  Ex- 
amination OF  Witnesses,  id. ;  Examination  in  chief,  id.,  601 ; 
What  are  Leading  Questions,  and  why  prohibited,  id. ;  Nature  and 
extent  of  the  right  of  a  witness  to  refreth  his  memnry  by  documents, 
id.,  602 ;  Right  of  opposite  counsel  to  look  at  them,  id. ;  Witness 
giving  evidence  contrary  to  his  own  previous  statements,  id.,  603 ; 
Case  of  Melhuiih  v.  Collier,  id. ;  Crois- Examination,  id. ;  None  allowed 
of  a  witness  merely  producing  documents,  id. ;  Though  inadvertently 
sworn,  id.,  604  ;  Cross-examination  may  extend  to  the  whole  case 
on  both  sides,  id. ;  Remarks  on  the  Varmouih  case,  id. ;  No  cross- 
examination  as  to  collateral  facts  for  the  mere  purpose  of  contra- 
diction, 605 ;  How  witnesses'  credit  impeached  and  sustained,  id., 
606 ;  Evidence  of  a  single  witness  sufficient  to  establish  a  fact,  Lyme 
Regis  case,  id.  ;  Cheltenham  case,  id.;  Ponderantur,  nan  numerantur, 
testes,  607  ;  Testimony  consistent  or  conflicting  with  probability, 
id, ;  Five  general  rules  of  circumstantial  evidence,  id. ;  What  evidence 
amounts  to  proof,  608 ;  And  the  attendance  of  witnesses  secured,  id. ; 
The  Speaker's  warrant,  id. ;  The  Chairman's  order  or  summons,  609  ; 
Member  requested  to  attend,  id. ;  Consequence  of  his  refusal,  id. ; 
Witness  in  custody.  Speaker's  warrant  requisite,  id. ;  The  Lichfield 
case,  id.,  610  ;  Opinion  of  Sir  Robert  Peel  on  the  construction  of  the 
statute,  id. ;  What  expenses  demandable  by  a  witness  before  giving 
his  evidence,  id. ;  Punishment  of  misbehaving  witness,  id. ;  The 
sessional  order,  611 ;  Bribing  a  witness  to  stay  away,  a  breach  of  privi- 
lege, id.;  How  the  committee  will  proceed,  t</.(n.);  Prevarication, 
hesitation,  and  false  evidence,  id. ;  St.  Alban*s  case,  id. ;  Lancaster 
(1st)  case,  id.;  Simthamptan,  612;  Compelling  a  witness  to  answer 
though  he  claims  his  privilege,  id.,  613;  Reference  to  the  House  for 
its  opinion,  id. ;  The  case  of  Fihher  v.  Ronalds  (a.d.  1852),  id. ;  De- 
cisive judgment  of  Mr.  Justice  Maule,  614 ;  The  three  warrants 
of  the  Speaker,  id.;  Analogy  to  suhpcnui,  and  suhpmna  duces  tecum,  id., 
615 ;  Witness  required  to  bring  and  produce  documents  if  ordered, 
id.  I  Bewdley  case,  id.,  616;  A  notice  to  produce,  616  ;  Distinction 
between  it  and  a  subpoena  duces  tecum,  616,  617  ;  Operation  of  the  act 
enabling  parties  to  be  subpoenaed  and  to  bring  documents,  id. ;  Parties 
and  itntDgers,  id.;  If  the  party  not  served  with  a  eubpxna  dueet  tecum, 
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a  nodee  to  produce  should  be  given,  618  ;  House  of  Commons  cannot 
exaanmt-  a  witness  so  that  his  evidence  shall  be  available  before  a 
Select  CMmHtee,  id.;  Case  of  Sir  Thomas  Cockrane,  id.,  619; 
WitnesBes  ^9f«fered  to  withdraw  from  the  committee  room,  619; 
Whether  aMkmkittee  can  refine  to  receive  the  evidence  of  one  who 
disobeys  the  order,  620  ;  Case  of  Cobbett  v.  Hudrnm  [a.d.  1852],  id. ; 
Procedure  of  committees  on  such  an  occasion,  id. ;  Evidence  limited 
to  the  case  opened,  td.,  621 ;  On  whom  the  Imrtlun  i^  proof  lies,  id. ; 
A  vote  is  presumed  to  be  valid,  id. ;  Ptoof  of  proceedings  in  the 
Registration  Court,  id. ;  Order  of  proof  in  cases  of  agency,  622 ;  A 
practical  test,  id. ;  Proof  of  the  fiict  of  election,  id. ;  Proof  of  the 
poll  books,  id.  I  What  the  writ  and  return  prove,  id. ;  Custody  of  poll 
books,  623  ;  Production  of  them,  primA  facie  evidence  of  authenticity, 
td.;  Objection  discouraged  by  committees,  624;  Proof  when  pdl 
books  are  lost  or  destroyed,  id. ;  Proof  of  public  documents,  id. ; 
Official  registers,  the  principles  on  which  they  are  received  m  evi- 
dence, id.,  625 ;  Why  their  contents  proveable  by  proper  copies,  id. ; 
Evidenoe  of  the  identity  of  person  mentioned  in  them,  id, ;  What  is 
sufficient,  id. ;  Sometimes  mere  identity  of  name,  id. ;  The  case  of 
Smjfer  v.  Gh$sop,  626  ;  Necessity  of  committees  observing  the  rules  of 
evidence,  627 ;  Exemplified  by  the  LancmtUr  (2nd)  case,  id. ;  All 
proper  evidence  of  a  marriage  rejected,  id. ;  Proof  of  laisH  polls,  id. ; 
Scotch  polls,  id.,  628 ;  Concluding  remark  on  the  extensive  ope- 
act  admitting  parties  to  give  evidence,  id, .  .pp.  581 — 628 


CHAPTER  XXVI. 

PRACTICE. 

The  Sdect  Cvmm&tee  a  eourt  of  law,  with  a  fixed  mode  of  practice,  or 
procedure,  629 ;  What  is  meant  by  the  pkacticb  of  a  court,  id. ;  Evi- 
denced by  unge,  id. ;  Course  of  practice  not  to  be  lightly  departed 
from,  id. ;  Fallacy  of  urging  hardship,  id. ;  Many  heads  of  practical 
ptocedure  disposed  of  in  previous  chapters,  630 ;  What  is  done  on  the 
first  assembling  of  die  committee,  id.,  631 ;  Their  prelim jna&t  reso- 
i.unoN8,  id. ;  The  main  object  of  them,  632 ;  Danger  of  confusion 
from  the  number  and  complexity  of  parties  and  grounds  of  petition,  id. ; 
Those  ports  of  a  case  taken  first  which  may  summarily  decide  the 
general  fate  of  the  case,  id.,  633 ;  The  shorthand  writer  and  his  minutes, 
id. ;  Evidence  once  recorded  not  to  be  lightly,  if  at  all,  altered  or 
obliterated,  id. ;  Instances  of  questions  and  answers  expunged,  id.,  634 ; 
Analogy  to  minutes  of  proceedings  of  courts-martial,  id.;  Names  of 
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counsel  and  agents  handed  in,  634;  Petitions  read,  and  order  of  taking 
them  determined,  when  more  than  one,  id, ;  That  to  be  taken  first 
which  appears  first  entered  on  the  Journals,  635  ;  Secus,  as  to  the  voUSf 
id. ;  How  the  votes  and  the  Journal  made  up,  id.  (n.) ;  How  many 
counsel  to  be  heard,  when  various  parties,  id, ;  Cases  identical  or  dis- 
tinct, id, ;  In  case  of  double  return,  636  ;  Objections  to  the  petition,  id, ; 
First,  those  on  extrinsic  grounds,  id. ;  Impeaching  the  petition  for 
irregularity  or  fraud,  id, ;  Second  Canterbury  case,  id, ;  Sligo  case,  id, ; 
Lyme  Regis,  637  ;  Intrinsic  objections  to  a  petition,  id, ;  Aylesbury  case, 
id,  638 ;  Adjournment  applied  for,  id. ;  Not  lightly  granted,  id, ;  Coun- 
sel's opening  of  the  case,  id, ;  No  evidence  allowed  of  matters  not  em- 
braced by  it  and  specified  in  ity  id, ;  Lists  of  names  in  bribery  cases, 
id,,  639 ;  Of  times  and  places  in  treating  cases,  id, ;  The  Derby  case, 
id, ;  Committee  of  forty-two  in  alleged  bribery,  id.,  640  ;  Lincoln  case, 
id,  i  Second  Harwich  case,  id, ;  Carliile  case,  id, ;  Aylesbury  case,  641 ; 
Putting  in  the  poll- books,  id. ;  Counsel  generally  allowed  to  conduct 
the  case  according  to  his  own  discretion,  id. ;  But  committees  may 
prosecute  a  particular  case  against  the  consent  of  parties,  id, ;  Athlone 
and  Totness  case,  id, ;  Coventry  case,  id. ;  Lincoln  case,  id,,  642  ;  Lyme 
Regis,  642  ;  Harwich  (1851),  id.;  Dublin,  643;  Leicester,  id,;   Bodmin, 
id. ;  Harwich  case  (2nd),  1851,  id, ;  Course  of  procedure  on  a  scrutiny, 
id, ;  Each  vote  a  separate  cause,  id, ;  To  be  in  all  respects  separately 
commenced,  continued,  and  concluded,  id. ;  Counsel  taken  by  surprise 
by  a  decision,  when  an  adjournment  may  be  allowed,  644 ;  Objection 
on  the  ground  of  stamp — if  persisted  in,  committee  will  adjourn  to 
admit  of  a  stamp  being  obtained,  id, ;  One  branch  of  a  case  to  be  com- 
pleted before  another  entered  on,  id, ;    Course  of  procedure  when 
several  opponents  of  same  petition,  id. ;  Rule  in  the  courts  of  law,  id. ; 
Nicholson  v.  Brooke,  id, ;  Bodmin  case,  645 ;  Two  opponents  severing, 
committee  will  not  decide  till  both  cases  closed,  id. ;  Sitting  member 
withdrawing,  petitioner  still  to  prove  his  majority,  id, ;  Petitioner  dis- 
qualified, may  still  continue  the  scrutiny,  id. ;   Admission  of  facts  by 
the  parties  will  not  dispense  with  proof  of  facts  on  which  the  commit- 
tee is  to  report,  id. ;  Carlisle  case,  id. ;  Horsham,  id. ;  Petition  against 
the  election,  or  return,  or  both,  646  ;  "  The  election  the  foundation,  and 
not  the  return*' — dictum  of  Lord  Coke,  id, ;  Statement  of  the  principle, 
id. ;  Sitting  member  unseated  on  merit  of  return,  allowed  to  petition 
against  his  successful  opponent,  id, ;  Issuing  a  commission  to  Ireland, 
id. ;  May  be  granted  at  any  stage  of  the  proceedings,  id, ;  Now  rarely 
necessary  from  rapid  communication  existing,  id • .  629 — 64:6 
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CHAPTER  XXVII. 

COSTS. 

Costs  given  by  the  House  of  Commons  from  early  times,  647 ;  Costs  at 
law  the  creature  of  statute,  id, ;  In  Parliament,  case  of  Gloucestershire 
(1624),  t(/.;  Southwark  (1695),  648;  "Vexatious,  frivolous,  ground- 
less," id, ;  Resolution  of  the  House  in  1700,  id. ;  Silence  of  the  Gren- 
ville  Act  in  1 770  on  the  subject  of  costs,  id, ;  First  interference  of  the 
Legislature  in  1788,  by  stat.  28  Geo.  3,  c.  52,  id, ;  The  recognizance  for 
200^,  649  ;  Statute  carried  into  effect  rigorously,  id, ;  Bodmin  (1792), 
id.;  Sutheriand,  id,;  Second  interference  of  the  Legislature  in  1828, 
by  Stat.  9  Geo.  4,  c.  22,  id, ;  Made  imperative  by  these  acts,  for  com- 
mittees to  report  whether  petition  or  opposition  frivolous  or  vexatious, 
650 ;  Now  no  report  necessary  except  when  costs  inflicted,  under  the 
Election  Petitions  Act  1848,  id. ;  In  what  terms  committees  report, 
id, ;  The  Rye  case  (1848),  id,  651 ;  Principle  on  which  parliamentary 
costs  are  allowed,  id. ;  Principle   on  which  costs  g^ven  at  law,  id. ; 
None  in  abortive  criminal  proceedings,  id.  652 ;  Remedy  for  institut- 
ing them  maliciously  and  without  reasonable  and  probable  cause, 
id, ;  Soundness  of  the  policy  on  which  the  law  of  parliamentary  costs 
is  based,  id, ;  The  committee  adjudge  cases  frivolous  or  vexatious  ac- 
cording to  the  conduct  and  circumstances  of  each  case  and  the  parties, 
id,,  653 ;  Specification  of  the  seven  cases  in  which   costs  may  be 
awarded,  id, ;  How  long  parties  may  persevere  without  being  sub- 
jected to  costs,  654;  Cheltenham  case,  id. ;  Clear  proof  of  knowledge  of 
facts,  id. ;  What  costs  to  be  applied  for  immediately  after  the  discus- 
sion of  a  particular  case,  655 ;  Harwich  (1st),  id.  ;  No  costs  to  strangers 
where  names  are  involved  in  the  proceedings,  id,  ;  Lyme  Regis,  id, ; 
Party  jointly  petitioned  against,  and  only  one  successfully,  the  quan- 
tum of  costs  claimable,  656  ;  Mode  of  ascertaining  costs,  id. ;  Within 
what  time  to  be  applied  for,  id, ;  Who  taxes  them,  id. ;  Report  to  the 
Speaker,  tJ. ;  His  certificate,  what  it  contains,  and  its  efficacy,  id.,  657  ; 
How  payment  of  costs  so  evidenced,  recoverable  in  a  court  of  law, 
657  ;  Form  of  declaration  under  the  Common  Law  Procedure  Act,  id. ; 
Validity  of  Speaker's  certificate  wholly  unimpeachable,  id, ;  Mode  of 
putting  in  suit  the  recognizance,  id, ;  Costs  in  cases  of  general  bri- 
bery, under  stat.  5  &  6  Vict.  c.  102,  id, ;  Costs  and  expenses  of  com- 
missions under  the  Corrupt  Practices  Act  (1852),  658 647—658 
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CHAPTER  XIV. 

AN  ELECTION  COMMITTEE—ITS  CONSTITUTION  AND 

FUNCTIONS. 


Wb  have  now  explained  the  nature  of  the  elective  franchise, 
and  the  capacities  and  disqualifications  of  those  by  and  in 
favour  of  whom  it  is  exercised,  together  with  the  means  pro- 
vided by  the  law  for  ascertaining  each  of  these  several  matters. 
We  have  also  described  the  process  by  which  the  Commons  of 
the  Kingdom  declare,  by  the  exercise  of  the  franchise,  their 
will  who  shall  be  their  representatives  in  the  House  of  Com- 
mons; and  also  indicated  divers  disturbing  forces,  irregulari- 
ties, and  undue  influences,  whether  by  way  of  intimidation, 
violence,  bribery,  or  treating,  which  may  injuriously  affect  or 
altogether  nullify  the  exercise  of  the  franchise. 

We  have  at  length  arrived  at  the  final  stage  of  our  inquiries 
— the  tribunal  by  whom  must  be  examined,  and  if  necessary 
rectified,  any  suggested  miscarriage  of  the  electoral  process ; 
with  whom,  as  representing,  and  supported  by,  the  power  and 
authority  of  the  whole  House  of  Commons,  it  rests  to  determine 
at  once  and  finally,  who  shall  or  shall  not  be  permitted  to  take 
or  retain  his  seat  as  a  representative  of  the  Commons  of  the 
Kingdom,  and  incidentally,  who  shall  have  incurred  liability 
to  condign  punishment,  for  violations  of  this  high  department 
of  the  public  laws. 

The  due  constitution  of  this  distinguished  tribunal — a  Com- 
mittee of  the  House  of  Commons  for  the  trial  of  a  controverted 
election— has  long  exercised  the  anxieties,  and  taxed  the  inge- 
nuity, of  the  most  eminent  statesmen  and  members  of  both 
Houses  of  Parliament,  of  every  shade  of  political  opinion.  To 
secure  it  from  the  suspicion  of  undue  influence  or  prepossession 

w.  N 
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of  any  kind,  so  as  to  entitle  it  thoroughly  to  the  confidence  of 
the  country,  recourse  has  been  had,  during  a  long  series  of 
years,  to  almost  every  imaginable  device ;  but  till  lately  with 
only  a  very  moderate  degree  of  success.     To  acquire  a  just  idea 
of  the  space  gone  over  in  this  department  of  constitutional  le- 
gislation, the  reader's  eye  should  travel,  though  rapidly,  over 
the  interval  between  the  years  1770  and  1848 ;  noting  that  in 
the  former  year,  controverted  elections  were  undoubtedly  and 
confessedly  determined  by  the  whole  House  of  Commons,  as 
mere  party  questions,  calculated  to  test  the  strength  of  con- 
tending ^tions.*    In  the  former  year  Mr.  Grenville,  by  a 
noble  effort,  succeeded  in  carrying  through  the  legpislature  an 
act  which  has  ever  since  passed  under  his  name,  (the  Gren- 
ville Act,  Stat.  10  Geo.  3,  c.  16,)  and  secured  some  consider- 
able approximation  towards  the  formation  of  a  court  of  justice 
for  the  trial  of  election  petitions.     la  language  indicative  of  his 
strong  feelings,  he  declared  his  object  to  be  to  give  some  check 
''  to  the  abominable  prostitution  of  the  House  of  Commons  m 
elections."  f     The  Act  recites  that  ^^  the  present  mode  of  deci- 
Hon  upon  petitions  complaining  of  undue  elections  or  returns 
of  members  to  serve  in  parliament,  frequently  obstructs  public 
business,  occasions  much  expense,  trouble  and  delay  to  the 
parties,  is  defective  for  want  of  those  sanctions  and  solemnities 
which  are  established  by  law  in  other  trials,  and  is  attended 
with  many  other  inconveniences.''   The  hnmiliating  necessity 
for  such  a  measure  Mr.  Grenville  thus  asserted  in  introducing 
his  celebrated  InII.     ^^  Instead  of  trusting  to  the  merits  of  their 
respective  causes,  the  principal  dependance  of  both  parties  is 
th^  private  interest  amoing  us ;  and  it  is  scandalously  notori- 
ous that  we  are  as  earnestly  canvassed  to  attend  in  favour  of 
the  (^posite  sides,  as  if  we  were  wholly  «elf-elective,  and  not 
bound  to  act  by  the  prindples  of  justice,  but  by  the  discre- 
tionary -  impulse  of  our  own  inclinations.       Nay,  it  is  well 
known  that  in  every  contested  election,  many  members  of  this 
House,  who  are  ultimately  to  judge  in  a  kind  of  judicial  capa- 

*  Thus  Sir  Robert  Walpole,  after  repeated  attacks  oa  his  govern- 
ment, resfgned  at  length,  in  1741,  in  consequence  of  an  adverse  vote  on 
the  Chippenham  Election  Petition !  See  Mr.  May*s  Law  and  Practice 
of  Parliament,  437  (2od  ed.) 

t  Hansard's  Parliamentaiy  History,  vol.  xvi.  p.  903  (n.)t  quoted  in 
Mr.  Pickering's  Controverted  Election  and  Parhamentary  Committees 
(▲.  D.  18d2),  2nd  edit.  pp.  125,  126. 
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city  between  the  competitors,  enlist  themselves  as  parties  in  the 
contention,  and  take  upon  themselves  the  partial  management 
of  the  very  business  upon  which  they  should  determine  with  the 
strictest  impartiality !" 

This  act  has  been  loudly  lauded  for  the  wisdom  and  utility  of 
its  provisions,  as  well  it  might  be,  when  they  were  contrasted 
with  the  procedure  which  they  were  devised  to  supersede. 
Mr.  Fox  emphatically,  and  almost  enthusiastically,  declared  that 
it  formed  ^'  a  judicature  as  complete  and  ample,  perhaps,  as 
human  skill  could  constitute!''*  The  present  learned  Mr. 
Justice  Coleridge,  in  a  note  to  his  edition  of  Blackstone's 
Commentaries,  published  in  the  year  1825,  states,t  that  '^  this 
statute  is  justly  celebrated  for  the  wisdom  and  utility  of  its 
provisions.  Its  principal  objects  are  to  secure  a  fair  election 
of  petition  committees ;  to  limit  their  number  and  ensure  the 
constant  attendance  of  the  members ;  to  impose  upon  their 
conduct  the  solemn  sanction  of  an  oath ;  and  to  invest  them 
with  proper  powers  for  procuring  the  attendance,  and  taking 
the  examination  of  witnesses.  One  observation,''  continues 
the  learned  judge  mildly,  '^  may  be  excused,  on  a  seeming  in- 
consistency in  this  statute,  the  permitting  each  party  to  nomi- 
nate a  member  of  the  committee.  The  nominees  indeed  are 
9wom,  with  the  rest  of  the  committee  j  but  it  is  scarcely  possible 
to  suppose  that  a  person  so  chosen  and  delegated  to  watch  over 
the  interests  of  the  party  choosing  him,  can  be  a  juror  qualified 
to  try  the  evidence  without  partiality." 

The  main  feature  of  the  Grenville  Act,  which  was  repeatedly 
amended  as  experience  developed  its  defects,  was  the  selection 
of  committees  by  lot,  so  as  to  preclude,  as  £ur  as  seemed  prac- 
ticable, the  suspicion  of  partiality.  The  last  of  the  acts  based 
upon  it,t  and  passed  in  the  year  1828,— the  year  after  the  note 
of  Mr.  Justice  Coleridge, — established  the  following  system, 
which  may  be  instructively  compared  with  that  which  has 
superseded  it  It  will  however  be  immediately  observed,  that 
the  first  stage  of  the  procedure  which  took  place  in  the  House 
of  Commons  was  liable  to  this  objection, — that  whichever 
party  attended  in  the  greatest  force  on  the  day  appointed  for 

*  Hansard,  vol.  zlU.  (3rd  Series),  p.  917. 
t  1  Blackst.  Coram.  181,  note  (31). 
}  9  Geo.  4,  c.  22. 
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a  ballot,  was  of  coarse  likely  to  have  a  preponderance  in  the 
committee ;  and  the  expedient  of  chance  did  not,  nnder  sach 
circumstances,  operate  as  a  sufficient  check  to  party  spirit,  in 
the  appointment  of  election  committees.  Partiality  and  in- 
competence were  indeed  very  generally  complained  of  in  the 
constitution  of  committees  appointed  in  this  manner.* — On 
the  day  appointed  for  taking  into  consideration  an  election 
petition,  one  hundred  members  being  present,  f  the  petition- 
ers, their  counsel  or  agents,  and  the  counsel  or  agents  of  the 
sitting  members,  were  ordered  to  attend  at  the  bar  of  the 
House,  the  door  of  the  House  being  thereupon  locked,  and  no 
member  suffered  to  enter  or  depart  from  the  House  until  the 
parties  should  have  been  directed  to  withdraw.  The  order  of 
the  day  having  then  been  read,  the  names  of  all  the  members 
of  the  House,  written  or  printed  on  distinct  pieces  of  paper,  of 
nearly  the  same  size,  and  folded  up  in  the  same  manner,  were 
put  into  six  glasses,  placed  on  the  table  for  that  purpose,  and 
the  clerk  or  clerk-assistant  publicly  drew  the  papers,  and  deli- 
vered them  to  the  Speaker  to  read  to  the  House,  which  he 
continued  to  do  till  thirty-three  names  of  members  then  pre- 
sent had  been  drawo.  The  parties  then  retired  from  the 
House,  I  together  with  the  clerk  appointed  to  attend  the 
committee,  and  who  presented  a  list  of  the  thirty-three  mem- 
bers to  each  of  the  parties,  who  thereupon  withdrew  to  sepa- 
rate places,  for  a  few  minutes,  to  consider  which  should  be  the 
eleven  names  which  it  might  be  expedient  to  strike  off.  Having 
determined  upon  them,  the  two  parties  met  in  the  presence  of 
the  committee-clerk,  and  commenced  the  process, — quaintly  but 
significantly  called  knocking  out  the  brains  of  the  commit- 
tee, §  —  of  reduciog  the  thirty-three  to  eleven  names ;  the  peti- 
tioner commencing,  and  then  the  sitting  member,  and  so  strik- 
ing out  the  requbite  number  alternately.  This  was  to  be  done 
within  the  space  of  half-an-hour  after  they  had  quitted  the 
House ;  at  the  expiration  of  that  period  the  clerk  returning 
and  delivering  in  the  reduced  list.     The  eleven  so  left  were 

•  May,  p.  438. 
t  Stat.  9  Geo.  4,  c.  22.  s.  18. 
t  S.  30. 

§  J.  «.,  every  one  of  emineiice  was  of  known  politics,  and  conse- 
quently struck  out  by  those  opposed  to  him. 
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thereupon  sworn  as  the  committee.*  The  evils  of  this  system 
were  universally  recognized  and  deplored;  and  in  the  year 
1839  the  late  Sir  Rohert  Peel  brought  in  a  bill  establishing  a 
new  onef  on  different  principles,  having  for  its  object  to 
augment  the  responsibilities  of  individual  members,  and  leave 
but  little  to  the  operation  of  chance.  This  act,  however,  two 
years  afterwards  (a.d.  1841),  was  pronounced  by  the  legisla- 
ture to  have  *'  been  found  defective, ''  and  was  repealed  in 
the  latter  year  by  stat.  4  &  6  Vict.  c.  68.  This  statute  having 
been  continued  by  intermediate  acts  till  the  year  1844,  was  in 
that  year  itself  repealed  by  another  elaborate  act  (stat.  7  &  8 
Vict.  c.  103).  This  again,  having  been  explained,  in  the  year 
1848,  by  stat.  11  &  12  Vict.  c.  18,  was  repealed  at  the  close  of 
the  same  session,  by  stat.  11  &  12  Vict.  c.  08,  which  is  the  act 
now  in  force,  X  and  passes  under  the  statutory  designation  (s. 
107)  of  **  The  Election  PeHtiona  Act,  1848."  Suffice  it,  for 
the  present,  to  intimate  that  this  last  effort  of  the  legislature 
appears  to  have  been  successful ;  and  without  echoing  the  san- 
guine eulogium  of  Mr.  Fox  on  that  of  1770,  that  the  exist- 
ing judicature  is  '^  as  complete  and  ample,  perhaps,  as  human 
skill  can  constitute,''  it  may  be  safely  asserted  that  it  is  not 
easy  to  point  out  in  what  important  particulars  the  constitution 
of  an  election  committee  of  the  present  day  can  be  improved.  § 
It  is  a  tribunal  consisting  of  but  few  members,  invested  with 
dignity,  power,  and  responsibility.  It  has  to  deal  with  a  matter 
of  universal  interest  and  concern  to  the  empire,  namely,  whom 
that  tribunal  ought,  in  a  disputed  case,  to  pronounce  entitled 
to  a  seat  in  the  British  legislature,  possibly,  too,  for  seven 
years ;  an  erroneous  decision  giving  effect  to  vile  and  iniquitous 

*  The  author  has  several  times  been  present  on  such  occasions  in 
the  House,  as  counsel,  and  can  testify  to  the  vivid  excitement  prevailing 
throughout  the  process.  As  soon  as  the  names  of  those  out  of  whom  the 
committee  was  to  be  chosen,  had  been  ascertained,  the  manifest  exulta- 
tion or  depression  of  the  respective  parties,  pretty  decisively  indicated, 
that  they  considered  the  fate  of  the  petition  as  already  decided.  To  a 
rightly  constituted  mind,  reflecting  that  all  this  was  to  be  coosidered  a 
preliminary  sworn  judicial  transaction,  the  scene  was  shocking. 

t  Stat.  2  &  3  Vict.  c.  38. 

t  See  post,  p.  266,  a,  ;  and  the  statute  itself,  in  extenso,  pp.  329,  a., 
et  seo. 

$  It  has  indeed  been  several  times  proposed  that  the  adjudication 
upon  controverted  elections  should  be  vested  in  an  independent  tribunal ; 
but  the  House  of  Commons  is  unlikely  ever  to  part  with  so  large  an 
element  of  its  rights  and  privileges. 
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practices,  and  fixing  on  a  recalcitrant  constituency  an  obscure 
and  unworthy  member,  instead  of  the  real  object  of  its  choice, 
a  virtuous  citizen,  it  may  be,  of  transcendant  qualifications  for 
the  public  service. 

Those  concerned,  doubtless,  constantly  bear  in  mind  that  an 
election  committee,  unlike  all  other  committees  of  the  House 
of  Commons,  is  a  court  for  administering  justice  under  the  sanc- 
tion of  an  oath.  Its  members  are  sworn  to  try,  and  to  give  a 
true  judgment,  according  to  the  sworn  evidence, —  its  purity 
being  guarded,  as  will  by  and  by  be  seen,  with  extreme  vigilance 
and  jealousy.  The  proceedings  of  such  a  tribunal  are  expected 
to  be  conducted  with  calmness  and  dignity;  nor  should  any 
attempt  be  made,  or  for  an  instant  tolerated,  to  disfigure  or 
degrade  them  by  displays  of  levity  or  indecorum  of  any  kind. 
Every  such  attempt  should  be  treated  as  a  high  impertinence. 
The  members,  moreover,  can  never  for  a  moment  lose  sight  of  the 
magnitude  of  the  interests  with  which  they  are  dealing,  and  will 
endeavour  to  maintain  throughout  a  watchful  judicial  temper, 
addressing  their  attention  carefully  to  every  question  which 
comes  before  them,  so  that  they  may  do  right  in  the  case 
before  them,  and  their  decisions  afterwards  be  referred  to 
as  afibrding  a  safe  and  creditable  precedent  for  the  guidance 
of  other  committees.  It  is  expressly  enacted,  moreover,  in 
order  to  charge  every  individual  member  with  personal  re- 
sponsibility, that  ^'  no  member  of  the  committee  shall  be  aU 
lowed  to  refrain  from  voting  on  any  question  on  which  the 
committee  is  divided :"  and  beyond  this,  the  name  of  every 
member  voting,  and  whether  in  the  affirmative  or  negative, 
together  with  the  question  on  which  the  decisions  arose,  is  en- 
tered on  the  minutes,  and  reported  to  the  House.*  Thus  the 
House,  the  press,  and  the  country  at  large,  including  the  watch- 
ful legal  profession,  have  the  means  of  seeing  at  a  glance  the  state 
of  facts  and  of  law  on  which  the  vote  was  given,  and  judging  as 
to  the  manner  in  which  each  member  discharged  his  duty.  It 
has  been  well  remarked,t  that,  under  the  existiiig  ^  Electioii 
Petitions  Act,'  the  House  of  Commons  acts  as  a  court  adminis- 
tering the  statute  law.  Little  discretion  is  left  to  them  beyond 
that  of  interpreting  the  act,  and  executing  its  provisions.  Every 
enactment  is  positive  and  compidsory ;  the  house,  the  commit- 

•  Sects.  80,  81,  post,  p.  346  a.  t  May,  442. 
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tees,  the  i^pettker,  &e  members,  are  idl  direeted  to  exeoiite  par- 
ticular parts  of  the  act ;  and,  in  short,  it  is  not  possible  to 
coneeive  a  legislatiye  body  more  strictly  boiuid  by  a  paUic  law, 
oyer  whidi  it  has  no  control,  and  in  administering  which  it  has 
so  little  discretion.*  It  is  perfaapa  well  that  it  is  so,  if  only  {or 
the  sake  of  satisfyiag  the  public  that  justice  is  administered 
according  to  fixed  g^Mral  rules^  irrespeetiYely  of  particular 
cases,  thus  avoiding  aHke  all  temptation  and  (^^rtiudties  for 
going  wrong.  Before  proceeding  to  explam  the  present  method 
of  appointing  electium  committees,  il  may  be  weU  to  call  the 
attention  of  members  entering  parliament  for  the  first  time,  to 
the  practical  necessity  of  aequaintrng  themselves  nunutdy  with 
the  practice  of  the  House  in  appointing  these  committees,  and 
with  their  own  position  and  Cabflities.  The  following  observa- 
tions of  a  gentleman  of  official  experience  in  such  matters  are 
worthy  of  special  notice :  ^'  If  members  neglect  to  attend  at  the 
proper  time  (as  they  too  o^ea  do),  they  subject  themselves  to 
annoyance  and  expense,  and  may  cause  serious  pecuniary  da- 
mage to  the  parties.  By  a  little  attention  to  the  course  of  pro- 
ceedings, a  member  may  always  avoid  being  taken  by  surprise. 
He  should  first  examuM  the  panels,  which  are  printed  and  dis- 
tributed with  the  votes,  and  by  obeerving  the  number  of  that 
in  which  his  own  name  is  inserted,  he  may  judge  how  soon  it  is 
possible  that  he  may  be  chosea*  He  must  bear  in  mind  that  a 
new  panel  is  in  the  order  of  sarvice  for  every  week  in  which 
election  committees  are  appointed  ;  and  if  his  absence  ^ould  be 
unavoidable  during  the  week  in  which  committees  will  be  chosen 
from  his  panel^  he  should  apply  to  the  House  for  leave  of  ab- 
sence. He  is  acquainted  also  every  Saturday  morning,  by  a 
conspicuous  notice  in  the  votes,  what  election  committees  will 
be  chosen  during  the  ensuing  week,  from  what  panel,  and  on 
what  days ;  and  if  he  be  on  that  panel  he  should  be  in  readiness, 
in  case  he  should  be  appointed  on  any  one  of  the  committees, 
and  receive  notice  to  attend  and  be  swom.^f 

The  first  step  towards  the  formation  of  an  Election  Committee 
is  taken  by  the  Speaker.      In  the  first  session  of  every  Parlia- 

*  Its  belpIessDess  was  remarkably  illustrated  in  the  cases  of  disputed 
election  recogoizancea  in  the  session  of  1847-8,  and  which  occasioned 
the  passing  of  the  temporary  statute,  11  3e  12  Vict.  c.  18,  after  nu- 
merous diaeussionB,  and  an  inquiry  by  a  committee.  See  now  stat*  1 1  & 
12  Vict  c.  98,  t.  17 ;  May,  446. 

t  May,  458,  469. 
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ment,  on  the  day  after  the  last  allowed  for  receiying  election 
petitions,  and  in  every  subsequent  session  as  soon  as  is  conve- 
nient after  its  commencement,  he  lays  his  warrant  on  the  table 
of  the  House,  publicly  announcing  the  fact  at  the  lime,  ap- 
pointing SIX  MBMBBBS  wUUng  to  serve,  and  against  whose 
return  no  petition  is  depending,  and  none  of  whom  is  himself  a 
petitioner — the  propriety  and  urgent  necessity  of  such  a  con- 
dition being  obvious, — to  form  a  committee,  to  be  called  ^thb 
ofeNBRAL  ooMMiTTBB  OF  BLBOTiONS.'  These  gentlemen  the 
Speaker  selects  with  a  scrupulous  regard  to  political  impartiality, 
and  to  their  qualifications  in  respect  of  ability  and  parliamentary 
experience,  usually  including  members  from  each  of  the  three 
kingdoms,  for  counties,  boroughs,  and  the  universities.*  The 
House,  however,  has  three  days  for  considering  the  appoint- 
ments, all  or  any  of  which  they  may  disapprove  of  ^  in  which 
case  a  new  warrant  is  made  out  by  the  Speaker.  In  the  event, 
however,  of  the  House  being  satisfied  with  the  Speaker's  selec- 
tion, his  warrant  operates  as  an  appointment  of  such  General 
Committee.f  Vacancies  in  and  reappointments  of  this  select 
and  important  body  of  functionaries  are  made  in  the  same  man- 
ner as  the  original  appointment ;  and  every  member  so  appointed 
continues  to  serve  till  the  end  of  the  session,  or  till  he  resigns  or 
ceases  to  be  a  member  of  the  House,  or  is  disabled  by  illness, 
or  the  committee  itself  is  dissolved  by  reason  of  the  continued 
absence  of  more  than  two  of  its  members  (not  fewer  than  four 
being  a  quorum),  or  their  irreconcileable  disagreement  of  opi- 
nion, or  a  resolution  of  the  House  dissolving  the  committee.^ 
The  Speaker  appoints  the  time  and  place  of  the  first  meeting  of 
the  General  Committee  ;  and  before  any  member  of  the  com- 
mittee is  qualified  to  serve  upon  it,  he  must  have  been  sworn  at 

*  The  following,  for  instance,  was  the  Speaker's  warrant  for  ap- 
pointing the  General  Committee  of  Elections  at  the  opening  of  the  first 
seiilon  of  the  present  parliament,  on  Friday,  the  26th  November,  1852. 
It  was  read  a»  follows — "  Pursuant  to  the  provisions  of  the  Election 
Petitions  Act,  184U,  1  do  hereby  appoint  tne  Right.  Hon.  Matthew 
Talbot  tiaines(M.P.  for  Leeds),  the  Right  Hon.  Sir  John  TroUope 
M.  P.  for  Ketteven  and  Holland,  Lincolnshire),  John  Evelyn  Denison, 
Cm).  (M.P.  for  Malton),  Robert  Palmer,  Esq.  (M.  P.  for  Berks), 
Thomas  Henry  Sutton  Sotheron,  Esq.  (M.  P.  for  the  Northern  Divi- 
sion of  Wiltshire),  William  Monsell,  Esq.  (M.P.  for  the  county  of 
Limerick),  to  be  members  of  the  General  Committee  of  Elections  for 
the  present  session.  Given  under  m  v  hand,  this  26th  day  of  November, 
1862.    Charles  Shaw  Lefevre,  Speaker." — Votes,  No.  11. 
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the  table  of  the  House  '^  truly  and  faithfully  to  perform  the 
duties  belonging  to  a  member  of  the  committee,  to  the  best 
of  his  judgment  and  ability,  without  fear  or  fayour."*  The 
General  Committee  regulate  their  own  proceedings,  but  in 
conformity  with  the  provisions  of  the  Act,  minutes  of  their 
proceedings  are  kept  by  their  duly  appointed  clerk ;  and  a  copy 
of  those  minutes  is  from  time  to  time  laid  before  the  House.  No 
Select  Committee  can  be  appointed  by  the  general  one,  unless 
at  least  four  of  its  members  concur.f  To  that  committee  all 
election  petitions  are  referred,  and  the  Speaker  communicates  to 
them  from  time  to  time  all  matters  relating  to  members  of  the 
House,  with  reference  to  election  petitions, — such  as  notice  of 
vacancies,  deaths,  declarations  of  declining  to  defend  their  seats, 
and  reports  concerning  petitioners'  recognizances.^  Thus  much 
for  the  appointment  of  the  ^  Genbbal  Committee  of  Elections.' 
The  next  step  of  the  process,  before  this  General  Committee  can 
enter  upon  its  duties,  is  to  ascertain  the  materials  with  which  it 
has  to  deal, —  in  other  words,  what  members  are  liable  to  be 
called  upon  to  serve  on  election  committees.  For  this  purpose 
the  clerk  of  the  House  reads  over  to  the  House  the  names  of  all 
members  who  have  duly  claimed  to  be  wholly  excused  on  the 
ground  of  their  being  more  than  sixty  years  old  ;§  and  then,  or 
at  any  other  time  within  the  time  prescribed  by  the  House,  any 
member  may  offer  for  the  consideration  of  the  House  other  claims 
for  being  temporarily  excused,  the  grounds  of  it  being  entered 
in  the  Journals,  and  the  opinion  of  the  House  taken  as  to  the 
sufficiency  of  such  excuse.  Every  member  having  leave  of  ab- 
sence from  the  House,  is  excused  from  serving,  during  such 
leave.|| 
The  following  excuses  have  been  allowed  by  the  House : — 
The  having  tendered  a  vote  at  the  election ;  IF 
Members  employed  in  the  public  service,  and  stating  on 

•  Sect.  30,  post. 

t  Sects.  31— 34,  post. 

t  Sect.  46,  post. 

$  This  ground  of  excuse  will  DOt  avail,  unless  tbe  claim  in  respect  of 
it  be  made  before  tbe  member  is  chosen  to  serve  (sect  35).  Seventy- 
teven  members  were  excused  on  this  ground  on  the  26th  November, 
1852. 

I  Sect.  37. 

f  Comm.  Jooro.  38,  645.  Having  actually  voted,  is  now  an  express 
disqualification  (sect.  56).  These  excuses  are  collected  by  Mr.  Rogers, 
Law  and  Practice  of  Election  Committees,  34,  note  (a). 
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oath  that  it  would  be  mjurious  to  the  public  if  they 
were  compelled  to  serve ; 
Cabinet  ministers ;  the  Attorney  and  Solicitor-General ;  the 
Dean  of  the  Arches;  the  Master  of  the  Rolls,— appear 
all  to  have  been  excused,  of  course  on  applications  by 
them,  verified  by  their  oaths  ;* 
The  being  ordered  on  foreign  service  ;t 
The  serving  on  a  grand  jury ;  I 
Being  on  the  rota  at  the  Old  Bailey,  as  an  alderman  of  the 

city  of  London  ;  § 
Having  been  a  candidate  at  the  last  election,  and  being 
informed  that  he  is  to  be  a  witness.  || 
Every  member  who  has  petitioned,  or  been  petitioned  against, 
is  disqualified  for  serving  till  his  own  case  shall  have  been  dis- 
posed of.    A  list  of  the  members  tims  claiming  to  be  excused, 
and  of  those  appearing  disqualified,   stating  the  causes  and 
duration  of  such  temporary  excuse  or  disqualification,  is  printed 
and  distributed  with  the  votes ;  and  corrections  may  be  made  in 
it,  by  the  Speaker's  leave,  during  the  ensuing  three  days.  IT 

The  list  of  members  liable  to  serve  having  been  thus  finally 
corrected,  is  referred  to  the  General  Committee,  who  imme- 
diately commence  their  operations  by  the  formation  out  of  that 
list  of  "  The  Chairmen's  Panel."**  They  are,  in  the  first 
instance,  to  select  *  six,  eight,  ten,  or  twelve*  members  to  con- 


*  Tbe  application  of  a  roaster  in  Chancery  was  refused.    Journ.  58, 
244.    This  office  was  abolished  by  statute  15  &  16  Vict,  c  80,  s.  1. 
t  Journ.  60,  67,  68,  297,  314. 
t  Journ.  58,  139. 

i  Journ.  23, 955. 
Journ.  68,  222. 
IT  Sects.  35 — 40.    As  to  the  general  nature  of  these  excuses,  the  reader 
is  referred  to  Mr.  May's  work,  pp.  451,  452. 

**  The  following  is  the  Chairmen's  Panel,  twelve  in  number,  nomi- 
nated by  the  first  General  Committee,  at  the  commencement  of  the  first 
session  of  the  parliament  1852. 

The  Honorable  Edward  Pleydell  Bouverie. 

Thomas  William  Bramston,  Esq. 

Honorable  Francis  Charteris. 

William  Deedra,  Esq. 

Edward  Divett,  Esq. 

James  Milnes  Gaskell,  Esq. 

Lord  Robert  Grosvenor. 

Henry  Arthur  Herbert,  Esq. 

Honorable  Edwin  Lascelles. 

Sir  William  Molesworth. 

Henry  Ker  Seymer,  Esq. 

Right  Honorable  Edward  Strutt.— Fofw,  3rd  Dec.  1852. 
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stitute  the  Pftie! ;  but,  if  necessary,  they  may  mid  *  two>  four, 
or  six'  more,  provided  the  numbers  do  not  exceed  eighteen  «l 
one  time :  bot  the  House  can  giye  leave  to  exceed  evmi  that 
nomber.*  Having  thus  completed  the  Chairmen's  Panel,  it  is 
reported  to  the  Honse.  No  one  on  this  Pan^  can  serve  on  an 
Election  Committee  except  as  Chairman;  and  having  once 
served  as  soch,  he  may  daim  to  be  diseharged  and  excused  fVom 
serving  again  on  an  Election  Committee,  as  chairman  or  other- 
wise, during  the  remainder  of  the  session.  The  members  of  this 
Panel  are  bound  to  continue  upon  it  till  the  end  of  the  session, 
or  till  they  cease  to  be  members  of  the  House,  or  are  discharged 
by  leave  of  the  Honscf  It  will  be  obvioae  that  the  choice  of 
this  class  of  functionaries  ought  to  be  guided  by  their  presumed 
fitness,  in  respect  of  standing,  parliamentary  experienee,  and 
judicial  ability  and  temper,  to  discharge  the  responsible  duties  of 
presiding  over  Election  Committees.  On  the  efficient  discharge 
of  the  chairman's  duties  essentially  depends  the  successful  admi- 
nistration of  justice  by  the  tribunal  over  which  he  presides. 

The  next  step  of  the  General  Committee  is  to  divide  the 
members  remaining  on  the  list  into  five  Panels,  as  nearly  as 
may  be  in  equal  numbers:  reporting  such  division  to  the 
House.  The  clerk  of  the  House  then  publicly  decides,  by  lot, 
at  the  table,  the  order  of  the  panels,  distinguishing  each  by  a 
number  denotmg  the  order  in  which  it  was  drawn.  The  panels, 
thus  publicly  ear-marked,  are  then  returned  to  the  General 
Committee,  and  from  these  panels  are  chosen  the  private  mem- 
bers of  the  Select  Committees.  These  panels  may  be  corrected 
from  time  to  time  by  the  General  Committee,  by  striking  out 
the  names  of  members  ceasing  to  be  members  of  the  House,  or 
becoming  entitled  and  claiming  to  be  wholly  excused,  and 
inserting  the  names  of  new  members,  not  entitled,  and  not  having 
claimed  to  be  wholly  excused  ;t  and  these  panels  are  printed  and 
circulated  with  the  votes.^ 

The  General  Committee  then  chooses  thb  select  commit- 
tee to  try  the  petitions  standing  in  the  list,  in  their  due  order ; 
determining  how  many  shall  be  chosen  in  each  week,  and  the 
days  on  which  they  will  meet  for  choosing  such  committees — 
and  they  have  power  to  change  the  day  and  hour  which  they 

•  Sects,  41,  45.  t  W. 

t  Sect.  43.  j  Sect.  43. 
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may  have  previously  appointed.*  Notice  of  the  time  and  place 
for  choosing  the  Select  Committee  is  published  with  the  votes 
fourteen  days  before  that  appointed  for  such  choice  :  such 
notice  directing  all  parties  interested  to  attend  at  the  appointed 
time  and  place ;  and  notice  is  also  published,  with  the  votes, 
of  the  petitions  appointed  for  each  week,  and  of  the  panel  from 
which  each  Committee  will  be  chosen.  If  the  conduct  of  a 
returning  officer  be  impeached,  fourteen  days  notice  is  sent  to 
him  through  the  postf 

On  the  day  and  at  the  time  appointed,  the  General  Com- 
mittee chooses  from  the  Panel  in  service,  four  mbmbebs,  who 
are  not  excused  or  disqualified  from  any  cause  whatever,  espe- 
cially by  reason  of  having  voted  at  the  particular  election  ;  or 
being  the  person  on  whose  behalf  the  seat  is  claimed ;  ^  or  re- 
lated to  him,  or  to  the  sitting  member,  by  kindred,  or  affinity, 
in  the  first  or  second  degree,  according  to  the  canon  law' — t 
that  is  to  say,  as  relates  to  kindred,  —  fiither,  grand&ther, 
brother,  son,  or  grandson,  and  as  relates  to  affinity ,  the  hus- 
bands of  females  in  the  same  degree  of  relationship  :  so  scrupu- 
lous is  the  law  in  excluding  any  faulty  constituent  from  the 
Committee.  The  General  Committee,  however,  may  disagree 
as  to  the  choice  of  the  Select  Committee  to  such  a  degree  of 
hopelessness,  that  the  disagreement  is  referred  to  the  House; 
and  thereby  the  General  Committee  itself  is  dissolved.^  Upon 
the  same  day  on  which  the  General  Committee  are  thus 
choosing  the  private  members  of  the  Select  Committee,  the 
Chairmen's  Panel  meet,  and  select  one  of  their  number,  who 
must  not  be  disqualified  from  otherwise  serving  on  the  com- 
mittee, to  become  Chairman  of  the  Select  Committee ;  but  they 
do  not  communicate  his  name  to  the  General  Committee,  till 
informed  by  the  latter  of  their  choice  of  the  four  members.  Up 
to  this  point,  therefore,  neither  the  Chairman  nor  the  four 
private  members  have  the  least  idea,  as  individuals,  of  the  rela- 
tions which  have  been  established  between  them  as  constituents 
of  the  Select  Committee.  The  parties  are  now  called  in  before 
the  General  Committee  to  hear  the  names  of  the  five  members 
read  over;  on  which  they  are  directed  to  withdraw  for  the 
purpose  of  considering  whether  there  be  any  objection  to  any 
of  the  selected  members  :   but  that  objection  is  expressly  and 

•  Sects.  49,  53.  t  Secte.  51—54. 

X  Sect.  56.  $  Sect.  28. 
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strictly  limited  to  the  excuses  or  disqualifications  pointed  out 
by  the  act,  and  already  explained.*     '  Within  one  half-hour  at 
fiirthest  from  the  time  of  withdrawing,'  the  parties  are  recalled 
to  state  their  objections,  if  any  :  and  in  the  event  of  their  satis- 
fying the  General  Committee  of  the  existence  of  any  such  ob- 
jection, another  Select  Committee  is  chosen  from  the  same  panel, 
and  may  consist  of  all  the  members  of  the  former  Committee  ex- 
cept him  or  those  successfully  objected  to.    As  soon  as  the  Select 
Committee  has  thus  been  duly  formed,  written  notice  is  given  by 
the  clerk  to  each  of  the  ^yt  members,  and  of  the  special  grounds 
of  disqualification  or  excuse  which  may  be  insisted  upon  by  the 
members  themselves ;  in  order  that  on  the  following  day  they 
may  have  the  opportunity  of  satisfying  at  least  four  members 
of  the  General  Committee  that  ^  there  are  circumstances  in  a 
particular  member's  case  relating  not  to  his  own  convenience, 
but  solely  to  the  impartial  character  of  the  tribunal,'  which 
render  him  ineligible  to  serve. f    If,  for  instance,  he  find  that 
he  has  personally  borne  part  in  the  conduct  of  the  election 
questioned,  by  advising,   or  subscribing  funds,  or  otherwise 
identifying  himself  with  the  parties  to  the  investigation, — such 
circumstances  may  be  unknown  to  the  agents  of  those  parties, 
or  they  may  not  choose  to  call  attention  to  them :   but  the 
member  himself,  as  an  honourable  and  conscientious  man,  about 
to  become  a  sworn  judge  in  the  case,  would  be  bound  to  disclose 
the  existence  of  any  such  fact.    If,  however,  within  the  space  of 
one  quarter  of  an  hour  after  the  time  mentioned  in  the  notice  for 
that  purpose,  no  member  appear,  or  appearing,  fails  to  prove  his 
disqualification  or  excuse,  the  Select  Committee  is  taken  to  be 
appointed ;  at  or  before  four  o'clock,  or  within  one  hour  after, 
on  the  next  day,  they  attend  in  their  places  in  the  House,  under 
pain  of  being  ordered  into  custody  of  the  serjeant-at-arms,  and 
otherwise  punished  or  censured  by  the  House,  unless  alleging, 
on  oath,  having  been  prevented  by  sudden  accident  or  neces- 
sity ^t  ^^d  before  quitting  it,  they  are  sworn  at  the  table  by  the 
derk  "  weU  and  truly  to  try  the  matter  of  the  petitions  referred 
to  tliem,  and  a  true  judgment  to  give  aecording  to  the  evi- 
dence."^    They  are  thereupon  taken  to  be  a  Select  Committee 
legally  appointed  to  try  and  determine  the  merits  of  the  return 
or  election  so  referred  to  them ;  and  the  legality  of  such  appoint- 

*  SecL  62.      4,  t  Sect.  66. 

t  Sect.  69.  §  Sect.  68. 
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ment  cannot  thenceforth  be  called  in  question  on  any  gronnd 
whatever.*   To  this  Special  Committee  the  Honse  refers  the  peti- 
tions and  lists  of  voters  which  relate  to  tbe  election  which  is  to 
be  tried,  and  orders  them  to  meet  at  a  time  fixed  by  the  House, 
which  must  be  within  twenty-four  hours  of  their  being  sworn. 
At  tiiat  time  the  Committee  meet,  and  must  continue  sitting  till 
the  close  of  their  labours,  without  adjourning  for  more  than 
twenty-four  hours,  without  first  having  obtained  leave  from  the 
House,  on  motion,  and  special  cause  shown  for  a  longer  adjourn- 
ment.   No  member  of  the  Committee  can  absent  himself  without 
the  leave  of  the  House,  or  an  excuse  for  the  cause  of  sickness, 
verified  on  oath  by  the  medical  attendant,  or  other  sworn  suffi- 
cient cause.    If  such  excuse  be  allowed,  the  member  ceases  to 
attend  or  act  on  the  Committee.    The  Committee  must  never 
proceed  to  business  till  all  its  members  are  assembled :   and  if 
they  fail  to  do  so  within  an  hour  of  the  time  appointed  for  the 
first  meeting,  or  of  the  time  to  which  it  was  adjourned,  a  further 
adjournment  is  made,  and  reported,  together  with  the  cause  of 
it,  to  the  House. t    The  absentee  is  then  ordered  to  attend  the 
House  at  its  next  sitting,  when  he  will  be  ordered  into  the  cus- 
tody of  the  seijeant-at-arms,  and  punished  or  censured  by  the 
House,  unless,  as  has  been  seen,  he  can  satisfy  it,  upon  oath, 
that  he  had  been  prevented  from  attending  by  sudden  accident 
or  necessity.!    The  Committee  is  not  dissolved  by  the  death 
or  necessary  absence  of  only  one,  or  two  members;   and  in 
the  case  of  the  Chairman  being  so  absent  or  dead,  the  re- 
maining members  elect  one  of  themselves  in  his  place.     If  the 
Committee  be  reduced  to  fewer  than  three  members  for  the  space 
of  three  sitting  days,  another  Committee  must  be  appointed, 
unless  all  parties  consent  to  two  members,  or  even  a  sole  re- 
maining member,  continuing  to  act  and  constituting  the  Com- 
mittee.§    They  deliberate  on  any  question  arising,  after  hearing 
evidence  and  counsel,  if  they  think  proper,  with  closed  doors ; 
a  majority  deciding,  and  in  case  of  equality  of  voices,  the  chair- 
man having  a  second  or  casting  vote ;  and  no  member  shall 
abstain  from  voting  on  any  question  on  which  there  is  a  division. || 
They  are  attended  by  a  short-hand  writer,  appointed  by  the 
clerk  of  the  House,  and  sworn  by  the  Chairman  *faithfiilly  and 

•  Sect.  68.  t  Sects.  72—75. 

t  Sect.  76.  §  Sect^  77,  78. 

II  Sect.  80. 
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truly  to  take  down  the  evidence,  and  from  day  to  day  to  write 
or  cause  it  to  be  written  in  words  at  length  fiur  the  use  of  the 
Committee/  They  have  power  to  'send  for  persons,  papers, 
aud  records' — ^that  is,  to  enforce  die  production  of  all  necessary 
witnesses  and  documentary  eridence,  and  may  examine  any 
person  who  has  subscribed  the  petition  which  is  being  tried, 
*  tmless  it  otherwise  appear  to  such  Committee  that  such  person 
is  an  interested  witness.'  On  this  last  prorision  of  the  statute, 
however,  observations  will  be  found  in  the  chapter  on  Evi- 
dence,* tending  to  show  that,  notwithstanding  the  inadvertent 
language  of  the  act,  there  does  not  at  present  exist  any  such 
limitation  on  the  liability  of  parties  to  the  petition  to  be  exa- 
mined as  witnesses. 

The  oath  to  the  witnesses  is  administered  by  the  clerk  of  the 
Select  Committee ;  and  it  is  armed  with  great  powers  for  dealing 
with  disobedient,  refractory,  prevaricating,  or  ftJse  witnesses. 
The  Chairman  may,  by  direction  of  the  Select  Committee, 
report  the  misconduct  of  such  persons  to  the  House,  fbr  the  inter- 
position of  its  authority  or  censure ;  and  by  a  warrant  under 
his  hand  commit  the  offender  to  the  custody  of  the  serjeant-at- 
arms  for  twenty-four  hours,  if  the  House  be  sitting,  and  if  not, 
for  any  time  not  exceeding  twenty-four  hours  after  the  hour  at 
which  the  House  stands  adjoumed.f  A  witness  is  thus  secured 
upon  the  spot,  and  prevented  fVom  escaping  from  the  conse- 
quences of  his  misconduct.  In  addition  to  this,  wilfol  false 
evidence  given  by  any  person,  either  orally  or  by  affidavit, 
under  the  provisions  of  the  act,  is  declared  to  be  wilful  and 
corrupt  perjury.! 

Invested  with  these  ample  powers  and  authorities,  the  Select 
Committee  proceeds  to  try  the  merits  of  the  return  or  election 
complained  of  in  the  petition  before  them ;  determining  '  by  a 
majority  of  voices,  if  for  the  time  being  consisting  of  more  than 
one§  member,'  whether  the  sitting  members,  or  either  of  them, 
or  any  and  what  other  person,  were  duly  returned  or  elected ; 
or  whether  the  election  be  void,  or  whether  a  new  writ  ought 
to  issue,  their  determination  being  '  final  between  the  parties 
to  all  intents  and  purposes,'  ||  and  carried  into  execution  by  the 

•  Post, 
t  Sect.  83. 
t  Sect.  85. 

tBut  what  if  there  be  odIv  two  members,  and  they  cannot  tigree  T 
"  This  clause  in  the  act/'^  says  Mr.  Rogers,  **  gets  rid  of  the  power 
to  appeal  against  a  determination  upon  the  right  of  election,  or  the  right 
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House^  who  enter  the  report  upon  their  Journals.  If,  however, 
the  committee  come  to  a  resolution  other  than  any  of  those 
above  mentioned,  they  may  report  it  to  the  House  for  its 
opinion,  the  House  then  dealing  with  the  matter  as  it  pleases.* 
If  the  Select  Committee  should  think  proper,  in  order  to  avoid 
the  inconvenience  and  expense  arising  from  witnesses  being 
brought  from  Ireland  to  be  formally  examined,  they  may  make 
an  order  for  the  nomination  and  appointment  of  commissionerSf 
at  any  period  during  the  course  of  their  proceedings,  to  take 
the  requisite  evidence  in  Ireland.  On  their  reporting  the  result 
of  their  inquiries,  the  Select  Committee  is  re-assembled,  to  pro- 
ceed with  the  trial  of  the  petition.  The  whole  course  of  pro- 
cedure in  such  case  is  prescribed  by  statute  42  Geo.  3,  c.  106 
(A.D.  1802),  and  will  be  hereafter  considered  separately.  If  a 
prorogation  should  occur  before  the  committee  has  concluded 
its  labours,  and  reported  the  result  of  them,  the  committee  is 
not  dissolved  by  such  prorogation,  but  adjourned  over  till 
twelve  o'clock  of  the  day  immediately  following  that  on  which 
parliament  meets  again,  f 

The  wholesome  checks  and  restraints  devised  by  the  legisla- 
ture to  guard,  by  inflicting  heavy  costs,  against  improvidently 
or  wantonly  challenging  the  validity  of  elections  or  returns,  or 
resisting  the  rectification  of  miscarriage  or  misconduct,  will 
form  the  subject  of  detailed  consideration  hereafter. 

We  have  seen  that  an  election  committee^  is  not  to  consider 
itself  entirely  fimctus  officio  as  soon  as  it  has  made  its  report 
to  the  House ;  for  in  consequence  of  what  may  have  passed 
before  them,  and  also  of  their  own  opinion  and  recommenda- 
tion on  the  subject  of  bribery  expressed  to  the  House,  they 
may  be  ordered  to  re-assemble  within  fourteen  days,  armed 
with  all  their  former  powers,  attended  by  an  agent  appointed 
by  the  Speaker  to  prosecute  that  investigation  which  the  par- 
ties had  endeavoured  to  stifle  by  a  compromise.  These  mat- 
ters also,  however,  are  reserved  for  special  consideration  in 
their  appropriate  place ;  as  well  as  the  jurisdiction  of  the 

to  appoiDt  returning  officers,  and  all  the  provisions  incident  to  the 
formation  of  committees  of  appeal,  as  originally  provided  by  the  statute 
28  Geo.  3,  c  52,  s.  25,  and  continued  by  stat.  9  Geo.  4,  c.  22." — Law 
and  Practice  of  Election  Committees,  p.  46. 

•  Sects.  86,  87. 

t  Sect  88. 

I  Ante,  p.  251 ;  post,  p.  268,  a. 
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Select  Committee  with  reference  to  the  right  to  have  been  placed 
upon  the  register,  and  to  vote  at  the  election,  and  the  entire 
conduct  of  that  election,  as  well  as  of  all  parties  concerned  in  it, 
all  of  which  comes  within  the  scope  of  the  members'  oath,  which 
binds  them  'to  try  thb  matteb  of  the  petitions  referred  to 
them.'  This  jurisdiction  now  depends  upon  two  or  three  very 
important  and  recent  statutes,  as  well  as  the  common  law  of 
parliament. 

Such  is  an  outline  of  the  existing  system  for  inquiring  into 
and  adjudicating  upon  a  disputed  parliamentary  election ;  and 
unless  hereafter  the  House  of  Commons  should  consent  to  part 
with  this  right,  which  may  be  called  the  very  flower  of  their 
prerogative,  and  to  vest  it  in  an  independent  judicial  tribunal, 
in  order  to  extinguish  every  spark  of  presumed  political  bias 
disturbing  the  exercise  of  judicial  functions,  it  is  not  at  present 
easy  to  suggest  how  that  system  can  be  materially  improved. 
It  is  undoubtedly  possible  that  some  one,  or  perhaps  more,  of 
the  Bye  members  constituting  the  tribunal  may  be  youthful 
laymen,  and  unversed  in  the  conduct  of  judicial  investigations, 
and  therefore  likely  to  miscarry  in  the  exercise  of  such  impor- 
tant functions ;  but  it  is  not  very  likely  that  they  will  be  per- 
sons destitute  of  good  education,  of  at  least  average  ability  and 
knowledge  of  the  world,  and  above  all  conscientiously  anxious 
to  discharge,  to  the  best  of  their  ability,  a  solemnly  sworn 
duty.     In  addition  to  this,  the  chairman  is  almost  certain  to  be 
a  gentleman  of  superior  ability  and  long  experience,  qualifica- 
tions which  may  also  be  largely  shared  by  other  members  of 
the  committee ;  and  their  number  is  so  small  as  to  impress  each 
with  a  strong  sense  of  individual  responsibility,  and  inspire  a 
laudable  anxiety  to  discharge  efiectively  a  duty  which  is  im- 
mediately subjected  to  such  searching  scrutiny  by  parliament 
and  the  public.    It  cannot  however  be  disguised,  that  this  high 
tribunal  labours  under  serious  disadvantages.     Its  five  mem- 
bers are  called  upon  to  decide,  on  the  spur  of  the  moment, 
questions  of  law  which  would  challenge  the  best  energies  of 
profound  lawyers  who  have  devoted  their  whole  lives  to  such 
subjects ;   the  reception  and   rejection  of  evidence — and  the 
weight  due  to  that  evidence— matters  argued  before  them  often 
by  astute  counsel,  and  presupposing  in  the  tribunal  commen- 
surate capabilities  for  judicial   discrimination   and   decision. 
One  of  the  most  zealous  asserters  of  the  privileges  of  the  House 
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of  Commons,  Lord  Jobn  Raseell,  lately  (a.  d.  1848)  expressed 
himself  tbns  npon  this  all-important  subject :  '^  Former  com- 
mittees of  this  House,  whether  composed  of  eleven  or  thirteen 
gentlemen,  have  fallen  into  error,  not  from  any  wish  or  deter- 
mination to  act  with  partiality  or  injostice,  but  because,  from 
being  unable  to  discriminate  as  to  the  character  of  the  evidenee 
or  the  arguments  of  the  lawyers  who  speak  so  ably  and  elo- 
quently before  them,  being  consequently  in  doubt,  and  unable 
to  form  a  decided  judgment  on  the  question,  they  give  their 
TOtes  according  to  their  political  sentiments.*  This  arises,  not 
frxmi  any  determination  to  do  wrong,  but  from  the  natural 
consequences  of  having  the  tribunal  composed  of  unfit  judge8."t 
A  committee,  not  one  of  whom  may  be  a  lawyer,  or  have  re- 
ceived a  lawyer^s  education,  is  called  upon  to  decide  questions 
of  a  very  subtle  and  intricate  character,  such  for  instance  as 
arise  in  discussions  on  freehold  interests  in  county  votes,  in- 
volving the  recondite  doctrine  of  uses  and  trusts,  simple,  spe- 
cial, executory,  resulting,  implied,  or  constructive.t  And  this 
too  as  a  court  of  appeal  from  the  deliberate  decinon  of  a  pro- 
fessional lawyer,  the  revising  barrister.  §  It  certainly  seems 
difficult  to  prove  the  propriety  or  advantage  of  this  state  of 
things.  The  mere  recital,  however,  suffices  to  show  the  ab- 
solute necessity  of  members  of  Election  Committees  devoting 
their  utmost  energies  to  the  discharge  of  such  arduous  duties. 
By  becoming  candidates  indeed  for  seats  in  the  legislature, 
they  have  impliedly  pledged  themselves  to  the  public  that  they 
were  qualified  for  the  discharge  of  such  high  duties,  and  would 
exert  themselves  to  the  utmost  in  that  behalf;  and  their  pldn 
duty  to  the  House  of  Commons  is  to  demean  themselves  so  as 
to  conciliate  towards  it  the  respect  and  afiection,  rather  than 
provoke  the  anger  or  derision,  of  the  public. 

This  chapter  is  diffidently  designed  for  the  use  chiefly  of 

*  In  the  year  1844,  the  bte  Mr.  Gisbome  sUted  in  bb  place  in  Par- 
liament that  '*  he  bad  that  mormng  examined  the  Journals  of  the  House, 
to  tee  how  far  the  decisions  of  the  committees,  since  the  passing  of  the 
act  then  in  force  for  the  trial  of  controverted  elections,  would  bear  a  party 
aspect ;  and  ezelading  five  ooDnmttce  cases  endiag  in  compromises,  he 
found  that  twenty -five  committees  had  decided  in  conformity  with  the 
politics  of  the  maiority  of  the  members  who  formed  those  committees,  and 
eight  had  decided  the  other  way  !"-~Hattsard,  vol.  Ixziii.  p.  1584. 

t  Hansard,  vol.  68,  p.  162. 

t  Ante,  p.  71. 

f  Ante,  pp.  71  et  seq. 
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new  and  young  members  of  the  House  of  Commons,  who  are 
requested  at  the  same  time  to  bear  in  mind  that  the  foregoing 
pages  profess  to  present  ofdy  an  autUne  of  the  elaborate  provi- 
sions of  the  '  Election  Petitions  Act,  1848/  desigpaed  by  no 
means  to  supersede  a  careful  study  of  that  act,  but  only  to  ex- 
hibit a  general  yiew  of  its  Bcoipe  and  policy.  Greater  detail 
would  have  involved  only  a  re-arrangement,  and  at  the  risk  of 
error,  of  its  carefully  disposed,  minute  and  lucid  details,  with 
every  item  of  which  it  is  alike  the  interest  and  the  bounden 
duty  of  members  to  make  themselves  thoroughly  familiar. 
And  it  dumld  be  added,  that  Pariiamentary  Election  Com- 
mittees have  been  recently  armed  with  far  greater  powers,  and 
invested  with  commensurately  greater  responsibilities,  than 
were  ever  possessed  by  or  imposed  upon  their  predecessors,  as 
win  abundantly  appear  when  stating  the  existing  laws  relating 
to  bribery  and  treating,  and  considering  the  operation  of  the 
recent  statute,  which  it  is  conceived  enables,  and  compels,  all 
parties  to  election  inquiries  to  come  forward  and  give  evidence. 
Each  member  of  the  conunittee  will  bear  in  mind  every  moment 
while  sitting  upon  it,  that,  as  has  been  already  intimated,  a 
prejudiced  or  inconsiderate  vote  of  his,  upon  any  question,  and 
especially  upon  the  main  and  final  one,  may  inflict  upon  a 
brother  member,  as  scrupulously  honourable  as  ever  sate  in  the 
House  of  Commons,  foul  and  irreparable  injustice;  or  foist 
upon  that  House  one  of  an  exactiy  opposite  character.  And 
finally,  the  slightest  inclination  to  political  bias  or  prejudice 
will  doubtless  be  checked  by  the  reflection,  that,  as  the  political 
and  party  sentiments  and  connexions  of  every  one  of  the  ^ve 
members  are  almost  invariably  well  known,  their  acts  are 
watched  with  sleepless  jealousy,  as  those  of  ^ve  gentiemen 
sworn  "  WELL  and  tbuly  to  try  the  matter  of  the  petition 
referred  to  them,  and  a  tbub  JUDOMBirr  to  qxvk— accord- 

JNO  TO  THX  BYIDSNCB." 


CHAPTER  XV. 

SECURITY  FOR  COSTS  AND  EXPENSES. 


Practigallt  the  first  step  taken  towards  impeaching  an  elec- 
tion return,  is  to  provide  the  security  required  by  the  Election 
Petitions  Act,  1848,*  for  the  payment  of  such  costs  and  expenses 
as  may  ultimately  ''  become  payable  :"  and  till  that  security 
shall  have  been  duly  perfected,  and  the  fact  certified  by  the 
Examiner  of  Recognizances,  the  House  will  not ''  receive*'  an 
election  petition. 

The  sum  which  has  been  fixed  upon  by  the  legislature  as  suf- 
ficient, in  the  first  instance,  against  these  contingent  liabilities, 
is  ONE  THOUSAND  POUNDS  if  a  reasonable  provision,  designed 
fairly  to  test  the  bona  fides  of  persons  impugning  the  return  of 
a  member  of  the  House  of  Commons,  to  quicken  their  diligence 
in  ascertaining  the  probability  of  success,  and  to  protect  all 
parties  concerned,  against  inconsiderate,  malicious,  and  harass- 
ing applications  to  parliament.  Possibly  the  aforesaid  sum  of 
a  thousand  pounds  may  have  to  be  returned, — if  paid,  as  it  may 
be,  in  advance, — or  some  of  those  who  have  become  sureties  for 
it,  by  the  recognizance  to  be  presently  mentioned,  or  for  any  por- 
tion of  it,  may  be  called  upon  to  discharge  their  liabilities.  On  the 
other  hand,  such  may  have  been  deemed  the  fault  or  misconduct 
of  the  parties,  that  a  thousand  pounds  may  form  but  a  small 
portion  of  the  pecuniary  liabilities  incurred.!  We  have  to  deal 
at  present,  however,  with  only  the  preliminary  security  for  a 
thousand  pounds.  The  parties  to  whom  it  may  ^  become  pay- 
able,' in  respect  of  all  their  ^  costs  and  expenses,'  are,  as  stated 
in  the  condition  of  the  recognizance,  any  witness  summoned  on 

•  Stat  1 1  &  12  Vict.  c.  98,  s.  7. 

t  Sect  3. 

X  See  8.  100.  In  Ranton  t.  Dundas,  3  Bing.  New  Cas.  123,  the 
taxed  costs  for  which  the  Speaker's  certificate  was  given,  amounted  to 
46942.  ISf.  7d,f  an  amount  which  it  is  not  difficult  to  imagine  doubled 
or  trebled. 
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behalf  of  the  person  or  persons  subscribing  the  petition ;  the 
sitting  member,  or  other  party  complained  of  in  the  petition ; 
or  any  party  who  may  be  admitted  to  defend  the  petition.* 
There  are  two  modes  of  providing  this  security— one  direct  and 
easy,  the  other  exceedingly  circuitous  and  troublesome.  The 
former  consists  of  the  payment  of  the  whole  sum  of  a  thousand 
pounds,  by  the  person  or  persons  signing  the  petition,  into  the 
Bank  of  England,  to  the  account  of  the  Speaker  and  the  Exa- 
miner of  Recognizances — a  functionary  to  be  presently  described 
— as  tntsiees,  for  the  purpose  for  which  the  security  is  taken : 
and  on  payment  being  duly  made  into  the  Bank  of  England, 
a  bank  receipt  or  certificate  is  given,  which  must  be  delivered 
to  the  Examiner  of  Recognizances.  This  course  appears  to  be 
warranted  by  a  proper  construction  of  the  language  of  the  6th 
section  of  the  Election  Petitions  Act ;  though  it  seems  not  ex- 
press on  the  point,  and  the  matter  was  some  time  ago  submitted 
to  the  consideration  of  the  Speaker  and  of  the  late  Mr.  Wynne, 
both  of  whom  were  of  opinion  that  the  language  of  the  section 
warranted  the  course  of  procedure  in  question.  The  practice 
has  been  in  accordance  with  tliis  view  in  at  least  three  cases,  in 
the  year  1848,  possibly  also  in  others.  The  section  in  question 
enacts  that  any  person  or  persons  by  whom  an  election  petition 
is  signed  may,  instead  of  procuring  a  recognizance  for  ihejull 
amount  of  1000/.,  pay  into  the  Bank  of  England  *'am/  amount 
of  money  which  he  or  they  may  think  fit,  not  being  less  than 
250Z. :''  and  in  such  case  the  person  or  persons  by  whom  the 
petition  is  signed  must  find  sureties  for  so  much  only  of  the 
1000/.  as  the  sum  paid  into  the  bank  falls  short  of  that  sum.  It 
follows  from  this,  that  if  any  sum,  but  not  less  than  250/.,  remain 
uncovered  by  the  sum  paid  into  the  bank,  a  recognizance  must 
be  duly  entered  into,  in  conformity  with  the  act,  conditioned 
for  the  payment  of  such  fractional  sum.  If,  then,  the  parties 
promoting  a  petition  are  able  to  pay  the  sum  of  1000/.  into 
the  bank,  the  Examiner  of  Recognizances  will  indorse  on  the 
petition  a  certificate  of  his  receipt  of  the  bank  receipt  or  cer- 
tificate :t  and  the  petition  is  then  delivered  to  a  member  of 
the  House,  who  affixes  his  name  to  it,  and  presents  it  to  the 
House. 
It  may  be,  however,  that  the  promoters  of  a  petition  find  it 

•  Sect.  3.  t  Sect.  7. 
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iBConyenient  thns  to  pay  in  the  whole  sum  of  lOOOZ.,  but  are 
ahle  to  pay  in  a  portion :  in  which  eyent,  a  recognizance  must 
be  taken  for  the  bahince,  or  if  none  be  paid  in^  for  the  whole 
sum  of  1000/.,  in  the  mode  now  to  be  pointed  out.  Every  sin- 
gle step  in  the  process  is  prescribed  by  the  act,  and  must  be  fol- 
lowed with  rigorous  exactitude.  It  would  be  well  for  the  parties 
to  imagine  themselves  watched  every  moment  by  a  lynx-eyed 
and  experienced  opponent,  anxious  to  catch  them  tripping. 
Their  object  should  be,  to  adhere  as  closely  as  possible  to  the 
very  letter  of  the  act,  being  particularly  careful  in  filling  up 
any  form,  whether  printed  or  written. 

It  is  to  be  observed,  that  the  Recognizance  now  to  be  ex- 
plained is  not  joined  in  by  the  petitioner,  as  was  required  in  1844 
by  statute  7  &:  8  Vict,  c  108,  s.  3 ;  but  is  confined  to  the  surety 
or  sureties,  by  the  following  enactment  of  the  Elections  Peti- 
tions Act,  1848 :  '  a  recog^nizance  shall  be  entered  into  by  one, 
two,  three,  or  four  persons,  as  subeties  for  the  person  or  per- 
sons subscribing  such  petition,  for  the  sum  of  1000/.  in  one  sum, 
or  in  several  sums  of  not  less  than  250/.  each.'  *  The  words  of 
the  act,  it  will  be  observed,  are  '  a  recognizance ;'  and  how- 
ever many  may  be  the  sureties,  if  there  be  only  one  petition, 
they  must  all  join  in  one  recognizance.  This  is  the  true  con- 
struction, and  that  acted  upon  in  practice,  in  conformity  witii 
the  opinion  of  the  late,  and  the  decision  of  the  present,  '  Ex- 
aminer OF  Recognizances.'  This  officer  is  appointed  by 
the  Speaker,  holds  office  during  his  pleasure,  and  executes  the 
duties  of  his  office  conformably  to  the  directions  which  he  may 
from  time  to  time  receive  from  the  Speaker  ;t  and  he  has  im 
office,  in  which  he  transacts  all  business  relating  to  the  recog- 
nizances. That  instrument  may  be  '  in  the  form,  or  to  the  efiect,' 
set  forth  in  the  schedule  to  the  act ;  |  it  being  of  course  desirable 
to  adhere  as  closely  as  possible  to  the  form  so  given.  It  must 
also  be  entered  into  before  the  Examiner  of  Recognizances,  or  a 
justice  of  the  peace ;  and  the  Examiner,  and  also  every  justice 
of  the  peace,  is  empowered  to  take  it.  The  name  and  usual 
place  of  residence  or  business  of  the  sureties,  must  be  mentioned 
in  the  recognizances, — with  '  such  other  description  of  them  as 
may  be  sufficient  to  identify  them  ea«i/y.'§  Every  surety,  also, 
at  the  same  time^  and  before  the  same  person  who  takes  the 

•  Sect.  3.  t  Sects  9,  10. 

t  Post,  p.  353,  254,  a.  §  Sect.  5. 
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recognizance,  must  jnake  affidavit '  that  he  is  seised  or  possessed 
of  real  or  personal  esUtte,  or  both,  above  what  will  satisfy  his 
debts,  of  the  clear*  valve  of  the  sum  for  which  he  is  bound  bj 
his  said  reoogBizanee/  such  affidavit  being  annexed  to  the  re- 
cogaizaaoe.  If  the  recognizance  and  affidavit  bear  the  same 
date,  it  affi>rds  no  ground  of  objection  that  it  does  not  expressly 
appear  that  they  were  entered  into  at  the  same  time.  Both  the 
recognizance  and  affidavit,  if  taken  before  a  justice,  must  be 
duly  certified  under  die  hand  of  such  justice,  who,t  it  is  to  be 
observed,  must  be  a  justice  of  the  peace  acting  in  and  for  the 
place  or  district  where  the  recognizance  and  affidavit  are  entered 
into  and  made,|  which  are  expressly  exempted  from  stamp  duty.§ 
Thus  entered  into,  duly  completed,  and  certified,  the  two  instru- 
ments are  delivered  to  the  Examiner.  If  any  portion  of  the 
1000/,  has  been  paid  into  the  Bank  of  England,  the  correspond- 
ing baaoJL  receipt  or  certificate  must  be  delivered  to  the  Examiner, 
at  the  same  time  as  the  recognizance  and  affidavits. 

On  or  before  the  day  when  the  petition  is  presented,  and 
which  must  be  within  the  time  specified  in  the  statute,  as  will 
be  presently  explained,  the  names  and  description  of  the  sure- 
ties, '  when  there  are  sureties, '||  £»  set  forth  in  the  recog- 
nizance, are  entered  in  a  book  kept  by  the  Examiner  in  his 
office :  and,  as  well  this  book,  as  the  recognizance,  affidavit, 
and  bank  receipt,  if  any,  are  open  to  the  inspection  of  all 
parties  concemed.1[  It  is  not  difficult  to  imagine  the  keen 
scrutiny  wiiich  these  instruments  are  doomed  thenceforth  to 
undergo,  by  those  deeply  interested  in  impugning  their  validity. 

*  Sect.  4,  post,  p.  330.  a.,  note.  By  an  unfortunate  misprint  (since 
corrected)  in  the  earlier  copies  of  this  work,  the  word  "  yearly"  is  there 
interpolated  between  the  words  "  eUar  vttlus," 

t  SecU  U. 

X  Caernarvon  [1841],  Barr.  &  Aus.  552.  In  this  case  the  recog- 
nisance was  taken  in  WatminsUr,  before  a  justice  of  the  peace  for  Car- 
diganshire. The  objection  was  taken  that  the  recognizance  ou^rht  to 
have  been  entered  into  before  a  justice  of  the  peace  having  jurisdiction 
in  Westminster ;  and  the  Examiner  aflirmed  the  objection — reporting 
■to  the  Speaker  that  the  surety  of  the  pedtioner  was  objectionable  "  on 
the  groujod  that  a  person  named  in  the  recognizance  had  not  acknow- 
ledged the  same."— [Votes,  22  Sept.  1841.]  The  petitioner,  Lord 
George  Paget,  endeavoured  but,  of  course,  inefiectnally  to  obtain  leave 
from  the  House  to  present  another  petition.  The  House  had  no  power 
to  entvtain  the  applieation. 

i  Sect.  106. 

(Sect.  12.    These  words  seem  superfluous.    Then  iButt  be  sureties, 
ess  there  be  no  recognizance. 
1  Sect.  12. 
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It  would  at  first  sight  seem  not  diflBcalt  to  comply  with  sach 
explicit  statutory  requisitions ;  yet  the  instances  are  numerous 
in  which  the  parties  have  failed  to  do  so.  A  flaw  has  been 
suddenly  discoyered  by  an  acute  opponent,  and  the  petition  was 
at  an  end^  with  all  the  expense,  exertion,  and  anxiety  which 
had  been  bestowed  upon  it,  as  well  as  the  hopes  and  fears  which 
it  had  called  forth :  to  the  unspeakable  mortification  of  some 
parties,  and  the  relief  and  exultation  of  others.  In  the  year 
1847,  in  no  fewer  than  eight  cases  of  election  petitions,  there 
were  so  many  serious  defects  in  the  recogpaizances  and  afiidavits, 
which  the  parties  concerned  had  no  opportunity  of  discoyering 
or  objecting  to,  that  the  cases  were  referred  to  a  Select  Com« 
mittee,  early  in  1848.  The  sitting  members  insisted  that  they 
had  a  right  to  take  adyantage  of  these  errors,  eyen  though 
merely  formal,  because  they  perilled  the  remedy  which  the 
statute  then  in  force  (7  &  8  Vict.  c.  103)  had  proyided  for  the 
recoyery  of  their  costs :  but  that  act  afforded  no  means  of  (Us- 
covering  any  invalidity  in  the  recognizances^  or  affidavits.  The 
Committee  recommended  a  temporary  act  to  be  passed  (stat. 
11  &  12  Vict.  c.  18)  to  meet  those  particular  cases,  and  also  that 
for  the  future  the  parties  should  hayc  the  same  facilities  for 
objecting  to  the  yalidity  of  the  recognizance  and  afiidayit,  which 
they  already  had  for  objecting  to  the  sufficiency  of  the  sureties. 
This,  said  the  Committee,  would  enable  the  sitting  member  to 
see  whether  the  security  which  guaranteed  him  his  costs,  were 
yalid  or  not ;  it  would  giye  the  petitioner  an  opportunity  of 
correcting  a  clerical  error,  or  an  inadyertent  mistake ;  and  with- 
draw from  the  House  the  discussion  of  nice  and  intricate  ques- 
tions in  matters  of  law,  which  can  hardly  be  determined  before 
such  a  tribunal,  with  justice  to  the  parties,  or  with  satis^tion 
to  the  public*  These  recommendations  were  attended  to  by 
the  Legislature.  The  Election  Petitions  Act  of  the  same  year 
enabled  any  sitting  member  petitioned  against,  or  any  electors 
petitioning  and  admitted  parties  to  defend  the  election  or  return, 
to  insist  upon  all  or  any  of  the  following  grounds  of  objection, 
— to  the  recognizance  only, — *  but  not  on  any  other  ground,*^ 
First,  That  the  recognizance  is  invalid, 

*  Report  of  the  Select  Committee  od  the  Cheltenham  Election  Pe- 
tition, to  whom  were  referred  seven  other  petitions  similarly  situated, 
p.  vi.  (22  February,  1848.) 

t  SecU.  13,  15. 
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Seeondiy,  That  it  was  not  duly  entered  hUo  or  received  hj 
the  Examiner,  with  the  affidayit  thereunto  annexed. 

Thirdbf.  That  the  sureties,  or  any  of  them,  are  or  is,  intyf" 
fieient. 

Fourthly.  That  a  surety  is  dead.* 

Fifthly.  That  a  surety  cannai  be  found,  or  aseertainedy  from 
the  want  of  a  sufficient  description  in  the  recognizance — and 
that  description  the  act  requires  to  he  such  as  will  he  sufficient 
to  identify  them  easifyyf  and  an  objection  that  a  surety's  name, 
residence,  or  description  is  misdescribed,  must  be  taken  in  the 
terms  of  this  clause  of  the  statute. 

Sixthfy.  That  a  person  named  in  the  recogpaizance  [i.  e.  the 
surety]  has  not  dufy  acknowledged  the  same. 

Some  one  or  more  of  the  foregoing  grounds  of  objection  must 
be  stated  in  writing,  under  the  hand  of  the  objecting  party  or 
his  agent,  in  the  notice  of  objection  ;  and  it  will  suffice  to  adopt 
the  words  of  the  clause  on  which  they  are  founded,  without 
further  specification,  and  delivered  to  the  Examiner  within  the 
following  periods : — ten  days,  or  not  later  than  twelve  o'clock 
at  noon  of  the  eleventh  day  of  the  presentation  of  the  petition, 
if  the  surety  objected  to  reside  in  England ;  or  if  the  surety 
reside  in  Scotland  or  It^^Jid.  fourteen  days,  or  not  later  than 
twelve  o'clock  at  noon  of  the  fifteenth  day  after  the  presenta- 
tion of  the  petition :  but  if  the  eleventh  or  fifteenth  day  should 
happen  to  be  a  Sunday,  Good  Friday,  or  Christmas  Day,  the 
notice  must  be  delivered  not  later  than  twelve  o'clock  at  noon 
of  the  next  following  day.  X 

The  Examiner  forthwith  puts  up  in  a  conspicuous  part  of  his 
office  an  acknowledgment  of  the  receipt  of  the  objection ~ the 
petitioner  and  his  agent  being  allowed  to  examine  and  take 
copies  of  every  such  objection ;  and  the  Examiner  fixes  a  day 
for  hearing  the  objections  not  less  than  three  nor  more  than^re 
days  from  that  on  which  he  received  the  statement  of  them : 
and  should  the  fifth  day  happen  to  be  a  Sunday,  the  hearing  may 
be  on  the  sixth  day.  On  the  appointed  day  he  inquires  into  the 
aforesaid  objections,  and  into  those  only,  examining  upon  oath, 
or  by  affidavit,  all  necessary  witnesses :  he  may  adjourn,  from 
time  to  time,  till  he  makes  his  decision :  may  award  costs  to  be 
paid  by  either  party  to  the  other — a  very  salutary  check  on  cap- 

*  This  case  is  specially  provided  for  by  s.  16,  and  will  be  seen  im- 
mediately. 

t  Sect.  5.  X  Sect  15. 
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tious  objecton :  and  his  decision  is '  final  and  oonclasive  against 
all  parties : '  so  that  the  House  can  no  longer  be  harassed  by  such 
discussions.*  In  the  event  of  any  surety  dying,  and  his  death 
being  stated  in  due  time  as  an  objection,  the  petitioner  may  pay 
into  the  bank  the  amount  for  which  the  deceased  surety  was 
bound— and  on  the  delivery  of  a  bank  receipt  for  the  same  to 
the  Examiner,  within  three  days  after  that  on  which  the  state- 
ment of  the  objection  was  delivered  to  him,  the  recognizance 
shall  be  deemed  so  far  unobjectionable.f  The  Examiner ybr^A- 
toith  reports  to  the  Speaker,  if  the  recognizances  are  objection- 
able— and  his  decision  being  final  and  conclusive  the  petition  is 
at  an  end;  but  if  he  decide  that  they  are  unobjectionable,  or  if  he 
have  received  no  statement  of  objection,  he  then  reports,  within 
the  proper  time, — that  is  to  say,  as  soon  as  the  time  for  stating 
the  objection  has  elapsed,  or  as  soon  as  he  has  decided  on  the 
statement  of  objection — that  the  recognizances  are  unobjection- 
able, his  report  being  as  before  '  final  and  conclusive  to  all 
intents  and  purposes.'  He  also  makes  out  a  list  of  all  the 
election  petitions  in  which  the  recognizances  are  unobjection- 
able, an*anged  in  the  order  in  which  they  were  reported,  and 
keeps  in  his  office  a  copy  of  the  list,  which  is  open  to  the  in- 
spection of  all  parties  concerned.  I  If  more  than  one  petition 
relating  to  the  same  election  or  return  are  referred  to  the  General 
Committee,  the  Examiner  must  report  on  each  of  such  petitions 
or  such  as  have  not  been  withdrawn  :§  and  on  the  receipt  of 
the  last  of  such  reports,  the  petitions  are  bracketed  together, 
placed  at  the  bottom  of  the  then  list,  and  subsequently  dealt 
with  as  one  petition. 

The  following  will  be  found  an  accurate  statement  of  the 
points  decided  by  the  Examiner  of  Recognizances,  on  the  EleC' 
turn  Petitions  Act,  1848,  generally  after  elaborate  arguments 
by  counsel,  in  the  first  session  of  the  new  Parliament,  in  the 
year  1862.  Several  of  them  have  been  incorporated  into  the 
text  of  the  present  chapter;  but  it  is  thought  expedient,  for 
practical  purposes,  to  bring  them  under  the  reader's  eye 
together. 

I.  Grounds  op  Objection. 

1.  That  some  one  or  more  of  the  grounds  specified  in  the 
13th  section  must  be  stated  in  the  notice  of  objections. 

•  Sect.  14, 15.  t  Seel.  16. 
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2.  That  it  is  sufficient  if  one  or  more  of  the  groonds  qweified 
are  stated  in  the  words  of  the  sectiony  without  fbrther  speeifi- 
eation. 

3.  That,  when  in  the  oompotation  of  tiaw  for  fixing  the 
hearing  of  objections  nnder  sect.  14,  the  fifth  day  happens  to 
be  a  Sunday,  the  hearing  may  be  on  the  sixth  day. 

4.  That  the  words  at  the  foot  of  a  recognizance,  **  taken  and 

acknowledged  before on  the day  of ,  at , 

&c."  signed  by  a  justice  of  the  peace,  are  a  sufficient  eerHfi- 
cate  of  the  recognizance  within  the  1 1th  section. 

5.  That  no  objection  can  be  taken  to  the  Talidity  of  the  affi- 
dayit,  or  the  jurat,  or  caption  thereof  under  the  13th  section, 
but  only  to  the  recognizance. 

6.  The  word  '' person  named  in  die  recognizance,"  means 
the  surety. 

II.    FOBM  OF  THS  ReCOOXIZAKCB. 

7.  A  recosrnizance  which  follows  the  form  in  the  scbedole  to 
the  act,  using  the  terms  "  sitting  member,"  although  there  may 
be  two  or  more  sitting  members  petitioned  against,  is  good, 

8.  That  a  recognizance  which  departs  from  the  form,  using 
Ae  words  "  sitting  memb«^,"  not  adding  "  and  each,"  or, 
"  or  either  of  them,"  is  bad. 

9.  That  one  using  the  words  "  sitting  members  or  either  of 
them,"  is  good. 

10.  That  a  misdescription  in  the  recognizance,  of  the  surety's 
name,  residence,  or  description,  can  be  objected  to  only  on  the 
ground  given  in  the  13th  section,  "that  the  surety  cannot  be 
found  or  ascertained  from  the  want  of  a  sufficient  description." 

11.  That  it  is  not  necessary,  and  is  no  ground  of  objection 
that  it  does  not  expressly  appear,  that  the  recegnizance  and 
affidavit  were  entered  into  before  a  justice  at  the  same  time — 
the  two  bearing  the  same  date. 

12.  That  a  recognizance  following  the  form,  conditioned  to 
pay  the  costs  "  payable  by  the  petitkmers,"*  without  adding 
"  or  either  of  them,"  is  good, 

*  The  dicU  imputed  to  I^rd  Lyndhnrst,  C.  B.,  mod  Bailey,  B^  in 
tbe  report  of  Gordon  v.  Gmmey,  2  Tyrw.  Ex.  616,  cited  by  SJr.  Roger* 
in  his  Law  of  Election  Committees,  page  247,  are  xneorrmt,  aod  do  not 
appear  in  the  contemporaneous  report  of  that  case  in  2  Crompton  & 
Jervis,  614.  Tbe  liability  of  petitioners  to  costs  under  a  joint  petition 
is  a  joint  liability,  and  cannot  be  severed.    The  ibrisioM,  liowe?er,  in 

o2 
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13.  That  the  interpretation  clause^  sect  106,  applies  to  the 
form  in  the  schedule. 

14.  That  a  recognizance  which  misdescribes  the  place  to 
-which  the  petition  relates,  if  it  follows  the  description  in  the 
petition  itself,  is  good. 

15.  That  there  mast  be  one,  and  cannot  be  more  than  one, 
recognizance  in  respect  of  each  petition. 

Though  somewhat  out  of  the  direct  order  of  procedure,  yet 
with  the  view  that  intending  petitioners  may  be  induced  to  con- 
sider in  the  first  instance  the  nature  and  extent  of  those  pecu- 
niary liabilities  which  they  are  about  to  incur,  it  is  proposed  to 
state  the  cases  in  which  costs  become  payable. 

It  is  possible,  as  already  intimated,  that  none  at  all  may  be- 
come payable :  that  is,  none  may  have  been  incurred  by  any 
one  intended  to  have  been  assailed.  If,  however,  this  be  other- 
wise, it  may  be  in  one  of  the  following  seven  cases :  — 

First.  At  any  time  after  presenting  the  petition,  it  may  be 
withdrawn,  by  notice  under  the  hand  of  the  petitioner  or  his 
agent,  to  the  Speaker,  to  the  sitting  member  or  his  agent,  and 
also  to  any  one  who  may  have  been  admitted  to  oppose  the 
petition :  either  or  both  the  latter  two  parties  becoming  then 
entitled  to  such  costs  as  they  may  have  already  incurred,*  and 
which  will  probably  be  trifling. 

Secondly.  If  the  Examiner  think  fit  to  award  costs  to  either 
party,  in  respect  of  either  making  or  resisting  objections  to  the 
recognizances,  they  may  be  recovered  as  in  the  other  cases  of 
costs. 

Thirdly.  If  the  Select  Committee  report  a  petition  "  frivo- 
lous OR  vexatious"  those  opposing  it  before  the  Committee 
are  thereupon  entitled  to  recover  from  the  persons,  or  any  of 
them,  who  signed  the  petition,  "  the  pull  costs  and  expenses 
incurred  in  opposing  the  same."t 

Fourthly.  If  the  Select  Committee  report  the  opposition  to 
the  petition  to  have  been  "  frivolous  or  vexatious"  those 
who  signed  it  are  thereupon  entitled  to  recover  the  pull  costs 

that  case,  that  one  of  them  may  be  sued  for  the  joint  costs,  is  manifestly 
correct,  inasmuch  as  it  simply  proceeds  on  the  plain  imperative  words 
of  the  act  then  in  force  (9  Geo.  4,  c.  22,  ss.  67,  63),  which  are  the 
same,  as  far  as  relates  to  this  point,  as  those  of  the  Election  Petitions 
Act,  1848,  ss.  89,  96 ;  post,  pp.  348,  350,  a. 

•  Sect.  8.  t  Sect.  89. 
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AND  EXPifiNSES  incurred  by  the  petitioDers,  from  '^  the  party  or 
parties  with  respect  to  whom  such  report  is  made."* 

Fifthly,  Though  no  party  appear  to  oppose  the  petition,  if 
the  Committee  report  the  Election,  or  Return,  or  the  omission  or 
insufficiency  of  a  return,  "  vexatious  or  corrupt,"  those 
who  had  signed  the  petition  are  thereupon  entitled  to  recover  the 
FULL  costs  and  EXPENSES  incurred  by  them,  from  the  sitting 
member,  if  any, —  unless  they  have  given  due  notice  of  their 
intention  not  to  defend  the  election  or  return,— or  from  those 
admitted  to  oppose  it.f 

Sixthly,  If  the  Select  Committee  be  of  opinion  that  any 
ground  of  objection  to  a  voter,  stated  in  the  list  of  those  intended 
to  be  objected  to,  was  "  frivolous  or  vexatious,"  they 
are  to  report  it  to  the  House,  together  with  their  opinion  on  the 
other  matters  relating  to  the  petition  ;  and  the  opposite  party 
shall  thereupon  become  entitled  to  recover  from  any  party  on 
whose  behalf  any  such  objection  was  made,  the  full  costs  and 
expenses  incurred  by  reason  of  such  frivolous  or  vexatious 
objection. 

Seventhly,  If  either  party  make  any  specific  allegation,  with 
regard  to  the  conduct  of  the  other  party,  or  his  agents,  bring- 
ing in  support  of  it  either  no  evidence,  or  such  that  the  Com- 
mittee is  of  opinion  that  the  allegation  was  made  without  any 
'^  REASONABLE  OR  PROBABLE  grouudy"  the  Committee  may 
make  such  orders  as  they  think  fit  for  the  payment  to  the 
other  party,  by  those  making  such  unfounded  allegation,  of 
ALL  COSTS  AND  EXPENSES  incurred  by  reason  of  it.t  * 

It  will  thus  be  seen,  that  a  distinct  and  special  report  of  a 
Select  Committee  to  the  House  is  necessary,  in  those  cases  only 
where  they  intend  to  subject  pai*ties  to  costs,  for  frivolous  or 
vexatious  petitions;  oppositions;  objections  to  voters;  vexation 
or  corruption  in  respect  of  the  election  or  return,  or  omission  or 
insufiBciency  of  it;  or  for  making  unfounded  allegations  against 
the  conduct  of  opponents.  If  the  Committee  do  not  intend 
to  inflict  costs,  their  report  is  simply  silent  upon  the  subject. 
The  matter  thus  rests  entirely  in  the  discretion  of  the  Committee, 
with  reference  to  the  view  which  they  may  take  of  the  conduct 
of  all  parties  concerned,  in  every  stage  of  the  case.  What  they 
may  hold  to  be  frivolous  and  vexatious  conduct,  is  a  question 
dependent  upon  the  circumstances  of  each  case,  and  the  position 

*  Sect.  90.  t  Sect  91.  %  Sect.  93. 
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of  the  parties  at  the  time  when  the  respective  steps  were  taken : 
and  this  being  so,  the  caution  and  circumspection  requisite  in 
commencing  or  proceeding  with  the  case,  become  obvious. 

Analogous  provisions  respecting  costs  are  contained  in  statute 
6  &:  6  Vict.  c.  102,  for  discovering  and  preventing  bribery 
and  treating.*  If  the  Committee  shall  report  that  there  was 
reasonable  and  probable  ground  for  the  aUegation  of  a  petition 
presented  under  that  act,  they  have  power  to  order  the  costs 
of  the  petitioners  to  be  borne  as  in  the  case  of  a  Committee 
on  any  public  matter  ordered  by  the  House  of  Commons.f  A 
recognizance  or  recognizances,  however,  must  be  entered  into 
before  three  o'clock  in  the  afternoon  of  the  seventh  day  after 
the  presentation  of  the  petition,  by  two  persons,  each  in  the  sum 
of  250/.,  or  by  one  in  the  sum  of  500/.,  conditioned  to  be  forfeited, 
unless  such  permms  shall  establish  and  prove  to  the  satisfaction 
of  the  Committee  that  there  was  reasonable  and  probable  ground 
for  the  allegation  contained  in  the  petition. |  These  recog- 
nizances are  subjected  to  the  same  scrutiny  with  reference  to 
their  sufficiency,  as  those  in  the  ordinary  course  of  election 
petitions  ;§  and  the  Committee  may,  in  their  discretion,  order 
the  costs,  charges  and  expenses  incurred  or  occasioned  in  pro- 
secuting the  inquiry,  to  be  paid  by  those  proved  to  have  been 
guilty  of  bribery,  or  of  having  brought  forward  frivolous  and 
vexatious  charges  of  bribery .||  All  these  matters,  however, 
together  with  ^e  simplified  process  for  enforcing  the  payment 
of  parliamentary  costs,  will  be  found  explained  hereafter. 


•  Post,  p.  268,  A.  t  Sect  4.  X  Sect.  7. 
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CHAPTER  XVI. 

THE  PETITION  AND  THE  PETITIONERS. 


Thb  Legislature  has  recently  defined,  with  brevity  and  precision, 
what  shall  constitute  an  election  petition,  and  declared  who  may 
be  petitioners:  but  the  practical  consideration  of  these  two 
matters  necessarily  involves  details  of  great  importance,  dis- 
closing clearly  the  grounds  of  policy  on  which  the  Legislature 
has  latterly  acted.  It  will  not  allow  the  members  of  one  of  its 
branches  to  be  hahissed  by  any  speculative  or  malicious  objector 
who  may  choose  to  make  the  attempt,*  even  though  prepared 
to  pay  heavily  for  it ;  but  confines  the  right  of  doing  so  to  those 
who  had  voted,  or  had  had  a  right  to  vote  at  the  particular  elec- 
tion complained  of,  and  may  consequently  have  been  aggrieved 
by  the  alleged  miscarriage :  and  to  those  who  claim  to  have  had 
a  right  to  be  elected  and  returned,  or  alleging  themselves  to 
have  been  candidates  at  the  election.  And  the  grounds  of  com- 
plaint are  correspondingly  restricted  to  the  election,  or  return, 
and  the  matters  directly  and  intrinsically  afiecting  the  validity 
of  either.  The  second  section  of  the  Election  Petitions  Act, 
1848,  embraces  both  petition  and  petitioners.  It  declares  that 
a  document,  to  constitute  "  an  Elecjtion  Pbtition,"  must 
**  complain," 

First,  of  an  undub  Election,  or  Bbturn,  of  a  member  to 
serve  in  parliament; — or, 

*  PrevioQsly  to  the  Grenville  Act  (10  Geo.  3,  c.  16),  the  reBtrictions 
on  the  right  of  petitioniDg,  so  far  as  regards  those  who  may  be  pe- 
titioners, was  identical  with  that  of  stat.  7  &  8  Vict.  c.  103,  s.  2  ;  but  the 
former  act  led  to  great  oppression  of  members,  by  referring  to  a  select 
committee  "  A  Petition  complaining  of  an  undue  Election  or  Return/' 
doubtless,  inadvertently,  without  reference  to  the  character  or  position 
of  the  petitioners.  After  eighteen  years  experience  of  the  evils  of  this 
course,  the  statute  28  Geo.  3,  c  52  [a.  d.  1788],  was  passed,  restricting 
the  right  in  the  same  way  as  stat.  7  &  8  Vict.  c.  103,  s.  2 :  the  Election 
Petitions  Act,  1848,  containing  a  still  further  limitation  upon  the  right  of 
petitioning,  as  presently  mentioned  in  the  text. 
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Secondly,  that  no  Rbtubn  has  been  made  according  to  the 
requisition  of  any  writ  issued  for  the  election  of  a  member  to 
serve  in  parliament ; — or, 

Thirdly f  of  the  special  mattebs  contained  in  any  such 
Return. 

And  it  must  be  subscribed  by  some  person  who, 

First,  VOTED  at  the  election  to  which  the  petition  relates  ;— 
or  who, 

Secondly,  had  a  right  to  vote  at  that  election ;— or, 

Thirdly,  by  some  person  claiming  to  have  had  a  right  to 
BE  returned  or  ELECTED  at  that  election ;— or. 

Lastly,  alleging  himself  to  have  been  a  Candidate  at  that 
election. 

This  definition  of  the  characteristics  of  an  election  petition, 
it  has  been  justly  observed,*  is  of  great  importance,  since  no 
power  is  given  to  the  House  to  apply  the  provisions  of  the  act 
to  petitions  which  contain  merely  general  complaints  against  an 
election.  The  House  may,  indeed,  appoint  committees  to  inquire 
into  the  matters  alleged  in  such  petitions ;  but  unless  they  com- 
plain of  general  bribery,  for  which  special  provision  is  made  by 
statute,  t  the  inquiries  can  be  conducted  only  according  to  the 
rules  of  that  House,  and  without  any  sanction  or  powers 
from  the  law.  The  witnesses  cannot  be  examined  upon  oath ; 
nor  can  the  election  or  return  be  legally  affected  by  any  de- 
cision of  the  House.  If  it  be  found,  after  a  petition  has  been 
presented,  that  it  is  not  an  ^  election  petition'  within  the  terms 
of  the  act,  the  orders  for  further  proceedings  are  liable  to  be  dis- 
charged, and  the  petition  ordered  to  lie  upon  the  table;  or, 
which  seems  the  proper  course,  the  Election  Committee,  upon  a 
preliminary  objection,  may  refuse  to  entertain  the  petition. 

The  grounds  of  the  petition,  which  are  above  enumerated, 
are  very  extensive,  including  everything  tending,  directly  or 
indirectly,  by  irregularity,  violence,  fraud,  or  con-uption,  of 
any  description,  to  render  either  the  election,  in  any  of  its  stages, 
or  the  return,  '  undue.'  The  election  may  have  been  in  all  re- 
spects according  to  law,  but  the  return  altogether  erroneous  and 
illegal,  and  in  point  of  fact  or  law,  or  both,  it  may  amount  to 
no  return  at  all,  being  intrinsically,  or  shown  extrinsically  by 
evidence  to  be,  vicious.     On  the  other  hand^  the  return  being 

*  May's  Law  and  Practice  of  ParliameDt,  p.  443. 
t  Stat.  6  &  6  Vict.  c.  102,  s.  4,  post,  p.  269,  a. 
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apparently  sound  in  all  respects,  the  election,  of  which  it  pro- 
fesses to  represent  the  legally  ascertained  result,  may  have  been 
altogether  illegal,  or  partially  so : — or  both  the  election  and  re- 
turn may  be  wholly  illegal,  and  void. 

Voters  may  have  been  improperly  deprived  of  the  right  of 
exercising  their  franchise  by  the  erroneous  decision  of  the  re- 
vising barrister ;  or  may  have  been  as  erroneously  placed  by 
him  in  a  position  to  vote,  by  being  put  upon  the  register.  Those 
may  have  voted  at  the  election  who  had  no  right  to  do  so, . 
having  become  disqualified  since  the  register  was  completed. 
Voters  may  have  been  personated  by  others,  or  may  have  been 
bribed  or  '  treated,'  in  fewer  or  greater  numbers.  The  candidate^ 
again,  may  have  been  ineligible,  or  by  his  own  illegal  acts  and 
conduct,  or  that  of  those  for  whom  the  law  makes  him  respon- 
sible, may  have  rendered  his  own  election  void.  The  returning 
officer  or  his  deputies,  or  all  or  any  of  the  functionaries  employed 
in  conducting  the  various  stages  of  the  election,  may  have  been 
appointed  unduly  and  illegally,  or,  though  duly  appointed,  may 
have  miscarried,  to  a  greater  or  lesser  degree,  in  the  discharge 
of  their  respective  duties.*  Interference,  intimidation,  violence, 
or  corruption,  may  have  prevailed  to  an  extent  nullifying  every- 
thing that  had  been  done. 

Again,  too  few,  too  many,  or  the  wrong  persons,  or  none  at 
all,  may  have  been  returned,  or  the  return  may  be  erroneous  and 
deficient  in  form  or  in  substance,  or  both,  and  that  through  either 
the  mistake  or  misconduct  of  the  returning  officer. f  So  extensive 
and  multifarious  are  the  grounds  on  which  an  election  or  return 
may  be  impeached  as  ''  undue''  on  petition :  at  the  same  time, 
however,   under  restrictions  and  limitations  requiring  careful 

*  See,  for  instance,  the  Belfast  case,  in  1842,  Barr.  &  Aust.  553, 
where  the  counsel  for  the  sitting  members  admitted  that  four  out  of 
seven  deputies  of  the  returning  officer  had  been  minors,  and  also  that 
the  number  of  polling  booths  had  been  insufficient ;  and  on  both 
grounds  acknowledged  that  he  could  not  uphold  the  election,  and  sub- 
mitted to  its  being  declared  void.  N.  B. — 'i'he  reporters  state  that  they 
had  reason  to  know  that  the  resolution  of  the  commitlee,  avoiding  the 
election,  proceeded  on  the  latter  ground  alone.  And,  indeed,  it  would 
appear  very  questionable  how  far  the  former  would  have  been  a  valid 
ground,  per  te,  for  avoiding  the  election. 

t  In  the  Appendix  (pp.  449,  a.,  450,  a.)  will  be  seen  an  abortive  effort  of 
returning  officers,  in  a  special  return,  to  excuse  themselves  from  not  having 
caused  any  members  to  be  elected,  on  the  plea  of  continued  rioting ; 
but  the  offended  House  could  not  be  so  propitiated,  and  committed  them 
to  Newgate. — (Ante,  p.  225*) 
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consideration,  before  the  serious  expense  and  risk  are  incurred, 
of  taking  steps  to  do  so.  These  are  topics,  however,  to  be  dis~ 
cussed  at  large  in  the  chapters  relating  to  the  Jurisdiction  of 
Election  Committees.  With  reference,  again,  to  the  persons 
entitled  to  become  parties  to  election  petitions,  several  very  im- 
portant matters  suggest  themselves  for  consideration. 

I.,  II.— Under  the  act  of  1844— stat.  7  &  8  Vict.  c.  103— per- 
sons "  CLAIMING  THEREIN,"  L  €.  in  the  petition,  "to  have  had 
a  right  to  vote  at  the  election  to  which  the  petition  relates,'' 
might  subscribe  and  present  it.     By  the  Election  Petitions 
Act,  1848,  however,  the  right  is  restricted,  as  we  have  seen, 
as  far  as  relates  to  voters,  to  those  who  had  actually  "  voted, 
or  HAD  a  right  to  vote"  at  the  election.     The  distinction  be- 
tween the  two  cases,  as  respectively  dependent  upon  the  former 
and  the  present  statute,  is  not  immaterial,  and  indeed  would  seem 
to  involve  no  little  of  the  principle  which  governs  the  modem 
system  of  election  law. — It  will  be  observed,  again,  that  the 
words  of  the  second  section  of  the  latter  act  are  in  the  di^unctive 
— ^  some  person  who  voted,  or  had  a  right  to  vote ;'  and  the 
question  would  thus  seem  to  arise,  whether  any  one  who  actually 
voted  at  the  election,  in  virtue  of  his  name  appearing  on  the 
register^  may  be  a  petitioner,  irrespectively  of  his  name  having 
been  placed  or  retained  on  the  register,  by  the  revising  barrister, 
rightly  or  erroneously.     His  right  to  be  so  inserted  or  retained 
then  underwent,  or  might  have  undergone,  due  scrutiny ;  yet 
if  not  the  subject  of  ^  express  decision,'   a  Committee  could 
not  afterwards  expunge  the  name  from  the  register  and  poll- 
book,  though  it  were  clear  that  had  the  vote  been  objected  to, 
it  would  have  been  omitted  or  expunged  from  the  register,  or 
erroneously  retained.     Had  the  vote  been  inserted,  the  voter 
would  in  strictness  satisfy  the  statute  by  actually  ^voting :'  but 
so  would  one  who  had  'voted'  fraudulently,  by  personating  an- 
other :  yet  he  surely  could  not  be  permitted  to  become  a  peti- 
tioner, as  the  law  will  not  allow  a  man  to  take  advantage  of  his 
own  wrong.     Supposing,  again,  one  whose  name  stood  on  the 
register  had,  in  the  case  of  a  county  voter,  on  the  31st  July  in 
the  current  yeai*,  ceased  to  have  the  qualification  annexed  to 
his  name  in  the  preceding  year's  register,  or  to  retain  so 
much  of  it  as  would  have  entitled  him  to  be  registered  on 
that  day  :♦  or  if,  in  the  case  of  a  borough  voter,  he  had  failed 

•  Stat.  6  Vict.  c.  18,  s.  79. 
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to  reside  within  seven  miles,  from  the  Slst  July  down  to  the 
time  of  voting,  it  is  clear  that  by  the  express  enactment  of  the 
statute  (s.  79,  irtfra)  he  would  have  no  right  to  vote  ;*  but  if, 
nevertheless,  he  actually  voted,  it  may  be  asked,  would  he  not 
be  entitled  to  petition,  as  having,  in  point  of  fact,  '  voted,' 
though  without  having  had  any  right  to  do  so  ?  or  would  he  be 
held  disentitled,  on  the  maxim,  nemo  ex  siuf  delicto^  meliorem 
suam  conditianem  facere  potest  ?  Yet  he  may  have  been  un- 
aware in  fact,  though  he  is  taken  to  know  the  law,  that  he  had 
lost  his  qualification  ;  and  the  question  whether  he  had  or  had 
not,  may  be  one  of  extreme  legal  delicacy  and  difficulty  to  de- 
termine. If  it  be  held  that  he  has,  primd  fucie^  the  right  of 
petitioning,  it  may  happen  that  the  sitting  member,  whom  by 
his  petition  he  seeks  to  put  to  proof  of  the  right  to  be  elected 
or  returned,  may  succeed  in  striking  off  his  name  from  the  poll 
and  the  register,  and  thus,  whether  at  the  earliest  or  any  subse- 
quent stage  of  the  inquiry,  reduce  him  to  the  position  of  a  mere 
stranger,  in  point  of  law,  to  the  election.  Suppose,  again,  the 
revising  barrister,  by  erroneously  omitting  or  expunging  a 
voter's  name  from  the  register,  leave  him  only  the  right  of  ten- 
dering his  vote,  without  its  being  counted, f  and  a  Committee  be 
of  opinion  that  the  name  ought  to  have  been  placed  or  retained 
upon  the  register,  and  add  it  to  the  poll,t  could  it  be  said,  that 
the  person  in  question  had,  by  relation,  '  a  right  to  vote  at  the 
election  ? '  It  would'seem  not ;  for  the  act  negatives  such  right, 
except  so  far  as  it  might  perhaps  be  held  inchoately  to  have  ex- 
isted, and  been  virtually  exercised  at  the  election,  by  the  tender. — 
There  seems  nothing  to  prevent  one  who  had  a  right  to  vote  at  the 
election,  as  standing  rightfully  on  the  register,  from  becoming 
a  petitioner,  though  by  accident  or  choice  he  did  not  actually 
vote.  Finally,  the  act  must  receive  at  once  a  liberal  and  a  rea- 
sonable construction,  in  order  to  effectuate  the  intention  of  its 
framers,  as  gathered  from  their  language, — viz.  to  secure  mem- 
bers of  parliament  from  being  attacked  by  others  than  those 
who  had  bond  fide  an  interest  in  the  election,  and  are  aggrieved 
by  its  result ;  and  it  may  perhaps  be  held  that  the  word  "  voted  " 
means  "  who  lawfuUy  voted."     In  practice,  it  is  not  likely 

*  See  also  Pryee  v.  Belcher,  ante,  p.  127.  In  this  case,  the  court 
said  that  the  statute  had  given  a  man  the  power  of  doing  that  which  it 
had  declared  that  he  had  no  right  to  do  ! 

t  2  Will.  4.  c.  45, 8.  d9. 

X  Stat.  6  Vict.  o.  18,  s.  98. 
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that  any  one  would  be  selected  as  petitioner^  who  woold  be 
liable  to  these  objections ;  or  at  all  events  others  would  be  as- 
sociated with  such  an  one,  whose  rights  were  unquestionable. 
If,  however,  there  be  any  weight  in  the  foregoing  observations, 
they  indicate  the  necessity  of  due  consideration,  before  deciding 
on  the  persons  who  are  to  subscribe  the  petition — as  by  ascer- 
taining that  their  names  cannot  be  expunged,  on  a  scrutiny, 
from  the  register  or  poll-book.  It  will  be  presentiy  seen  that 
Committees  have  properly  required,  and  will  doubtiess  continue 
to  require  the  titie  of  persons  to  petition  to  be  distincdy,  and 
even  strictly^  proved,  if  demanded,  at  the  outset  of  the  case. 

It  has  been  already  stated,  that  under  stat.  7  &  8  Vict.  c.  103,  s. 
2,  one  who  merely  claimed  in  his  petition  to  have  had  a  right  to 
vote,  might  petition ;  and  the  question  might  have  been  asked, 
whether  this  would  be  so,  if  he  had  taken  no  steps  before  the  re- 
vising barrister  to  establish  that  right,  if  it  existed :  or  even  though 
he  really  had  no  such  right  at  all,  and  never  attempted  to 
exercise  it— relying  on  the  mere  fact  of  claiming  such  right,  in 
his  petition  ?  Thus  much,  for  the  present,  for  persons  entitied 
to  become  parties  to  petitions  as  Voters,  de  facto,  or  dejure, 

III.,  IV. — The  other  classes  of  persons  permitted  to  become 
petitioners  consist  of  those  claiming  to  have  had  a  right  to 
be  elected  or  returned,*  or  alleging  themselves  to  have  been 
CANDIDATES  at  the  election  impugned. 

(i)  As  to  the  former  branch  of  this  class,  it  will  be  seen  that 
the  legislature  recognizes  the  mere  claim  of  a  right  to  have  been 
elected  or  returned,  though  repudiating  the  mere  claim  of  a 
person  to  have  had  a  right  to  iwte.  The  distinction  between 
the  two  cases  rests  on  substantial  grounds,  reference  being  had 

*  A  person  petitioning  in  respect  of  an  election  at  one  place,  may 
become  a  candidate  for  another.  It  was  resolved  by  the  House,  on  the 
16th  Apnl,  1727,  **  that  a  person  petitioning,  and  thereby  claiming 
a  seat  for  one  place,  is  capable  of  being  elected  and  returned  pending 
such  petition."— 21  Journ.  136;  2  Roe,  p.  110;  Orme,  261  (n.) 
And  a  person  elected  and  returned  for  one  place,  may  petition  upon  a 
claim  to  a  seat  at  another ;  nor  will  he  be  called  upon  to  make  his 
election  as  to  his  seat,  till  such  petition  be  disposed  of. — 2  Roe,  110, 
note  (6).  Mr.  May  states,  that  if  a  petitioner,  after  his  election,  establish 
his  claim  to  the  disputed  seat,  the  proper  course  will  be  to  allow  him 
to  elect  for  which  place  he  will  sit,  in  the  same  manner  as  if  he  had 
been  returned  for  both  places  at  a  general  election.  He  adds  that  the 
point  was  considered  in  1849,  when  such  a  case  seemed  likely  to  occur; 
but  that  there  have  been  no  precedents. — Law  and  Practice  of  Parlia- 
ment, p.  437. 


THB  PETITION  AND  THB  PETITI0NBB8.  807 

to  the  83rstem  so  elaborately  contrived  to  ascertain,  long  before 
the  election,  the  validity  of  a  claim  to  a  right  of  voting ;  but 
there  are,  necessarily,  no  means  of  ascertaining  beforehand  the 
validity  of  a  right  to  be  elected  or  returned.  The  candidate 
need  not  declare  himself  till  the  very  moment  of  being  nomi- 
nated ;  and  as  soon  as  the  election  is  over,  if  he  be  not  declared 
elected,  or  returned,  his  clainLio  be  so  necessarily  lies  over  for 
the  consideration  of  a  committee.  That '  claim'  may,  in  reality, 
be  without  the  least  foundation ;  but  it  appears  to  give  him  a  lociu 
standi  to  assert,  and  to  prove  it,  which  he  cannot  do  but  by  de- 
molishing the  right  of  his  rival,  and  establishing  his  own  in  its 
stead.  The  petition  is  in  &ct  the  claim,  and  must  be  supported, 
by  sufficient  evidence,  in  the  first  instance,  by  him  who  prefers 
it  The  allegation,  therefore,  of  his  claim,  at  once  opens  the  whole 
question  between  him  and  his  opponent,  viz.  which  of  them 
really  had  the  right  which  one  of  them  is  thus  driven  to  assert, 
or  claim,  by  petition. 

(ii.)  One  simply  alleging  himself  to  have  been  a  candidate  at 
the  election,  is  also  entitled,  by  the  statute,  to  petition  against  the 
election  and  return.  He  must,  of  course,  make  such  allegation 
truly;  and  then  the  question  may  arise— who  is  a  candidate? 
In  liie  case  of  Morris  v.  Burdett,  2  Maule  &  Selw.  212,  Lord 
Ellenborough  defined  a  candidate  to  be,  **  strictly  speaking,  and 
in  the  correct  sense  of  the  word,  a  person  offering  himself  to  the 
sufi^^es  of  the  electors,"— and  Mr.  Justice  Dampier — "one 
who  voluntaidly  proposes  himself,  or  adopts  the  proposal  of 
others :"  but  the  word  '  candidate'  used  in  stat.  2  &  3  Will.  4, 
c.  46,  s.  71,  signifies  only  one  who  goes  to  or  demands  a  poll ; 
not  one  who  immediately  after  the  show  of  hands  declines  to  go 
to  the  poll.*  A  man  may  be  clearly  proposed  and  elected 
whether  he  will  or  will  not,  and  without  his  knowledge,  and 
must  serve  in  Parliament  ;t  but  whether  under  such  circum- 
stances he  could  afterwards  truly  allege  himself  to  have  been  a 
^candidate'  within  the  meaning  of  the  second  section  of  the 
Election  Petitions  Act  may  possibly  admit  of  doubt.  If,  how- 
ever, he  can  truly  ^atlege*  himself  to  have  been  a  candidate,  then, 
though  not  pretending  to  ^any  right  to  have  been  elected  or  re- 
turned, he  seems  entitled,  under  the  statute,  to  attack  his  success- 

*  Muntt  V.  Sturge,  8  M.  &  W.  310  ;  post,  pp.  247,  249.  a.  This 
definition  has  reference,  in  the  case  in  question,  only  to  liability  for  the 
expense  of  taking  the  poll. 

t  See  Morrit  v.  Burdett,  supra,  and  pott. 
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fill,  though  almost  only  nominal,  rival,  if  for  no  other  purpose 
than  to  procure  the  election  and  return  to  he  declared  void,  with 
a  view  to  himself  or  others  becoming  candidates  at  the  new 
election. 

Such  being  the  four  classes  of  petitioners,  all  four  of  them — 
voters  de  facto,  or  dejure,  claimants  to  have  been  elected  or 
returned,  or  mere  candidates  at  the  election — may  offer  evidence 
on  all  or  any  of  the  grounds  above  generally  indicated,  to  induce 
the  Committee  to  determine,  id  conformity  with  the  statute,  that 
neither  of  the  sitting  members,  or  only  one  of  them,  had  been 
duly  elected  or  returned,  and  that  one  or  more  of  the  petitioners, 
or  some  other  person  or  persons,  ought  to  have  been  elected  and 
returned ; — or  that  the  election  was  void  j — or  that  a  new  writ 
ought  to  issue.* 

Such  is  the  general  course  with  reference  to  the  original 
parties  to  an  election  petition ;  but  the  Legislature  has  also 
made  special  provision  for  certain  contingencies  likely  to  be  of 
frequent  occuiTcnce. 

It  may  be,  that  after  a  petition  has  been  presented,  and  before 
the  appointment  of  the  Select  Committee,  the  Speaker  is  duly 
informed  by  certificatef  of  the  death  of  a  sitting  member  who 
had  been  petitioned  against,  or  of  one  included  in  a  double 
return,  and  so  petitioned  against ;  or  that  such  member  has 
been  summoned  to  Parliament  as  a  peer :  or  the  House  may 
have  resolved  that  the  seat  of  any  such  member  is  by  law  become 
vacant ;  or  such  member  may,  by  writing  subscribed  by  himself 
and  delivered  to  the  Speaker  within  fourteen  days  after  the  pre- 
sentation of  the  petition,  inform  the  House  that  it  is  not  his 
intention  to  defend  his  election  or  return.  In  any  of  these  cases 
the  Speaker  immediately  notifies  the  fact  to  the  General  Com- 
mittee and  Chairman's  Panel,  and  to  the  sheriff  or  returning 
officer  of  the  place  concerned  :  who  immediately  causes  a  copy 
of  the  notice  to  be  affixed  on  or  near  the  door  of  the  county  or 
town  hall,  or  parish  church  nearest  to  the  place  where  the 
election  has  usually  been  held.  In  addition  to  this  the  notice 
is  ordered  by  the  Speaker  to  be  inserted  in  one  of  the  next  two 
London  Gazettes ;  and  is  also  communicated  by  liim  to  the 
House.  Within  foui-teen  days  after  the  day  on  which  the  election 
petition  was  presented,  or  twenty-one  days  after  the  insertion 
in  the  Gazette  of  notice  that  the  seat  is  vacant,  or  that  the 

*  Sect.  86.  t  See  the  form,  post. 


THB  PETITION  AND  THE  PETITIONERS.  809 

member  will  not  defend  his  election  or  return,  or  on  or  before 
the  second  day  on  which  the  House  meets  after  a  prorogation,  or 
an  adjournment  for  the  Easter  or  Christmas  holidays,  any  person 
who  voted  or  had  a  right  to  vote  at  the  election  in  questUmy 
may  petition  the  House  to  be  admitted  to  defend  the  return  or 
oppose  the  prayer  of  the  petition.  Upon  this  he  will  be  ad- 
mitted as  a  party  together  with  the  sitting  member,  if  he  be 
then  a  party,  or  in  his  room  if  he  be  not ;  and  the  petition  is 
then  referred  to  the  General  Committee.*  The  sitting  member 
having  thus  declined  to  defend  his  seat,  whether  from  inability 
to  bear  the  expense,  or  any  other  cause,  is  properly  prohibited 
from  appearing  or  acting  as  a  party  against  the  petition,  or 
sitting  or  voting  in  the  House  till  the  Petition  shall  have  been 
decided  upon.f 

The  General  Committee,  on  receiving  the  above-mentioned 
notice  frt)m  the  Speaker,  suspend  their  proceedings  on  the  peti- 
tion in  question,  till  twenty-one  days  after  that  on  which  notice 
has  been  inserted  in  the  Gazette ;  unless  the  petition  of  some 
person  claiming  to  be  admitted  in  the  room  of  the  member  be 
sooner  referred  to  them.:t  If^  however,  no  person  have  been  so 
admitted,  then,  if  the  conduct  of  the  returning  officer  be  not 
complained  of,  the  General  Committee  is  to  choose  the  Select 
Committee  as  soon  as  conveniently  may  be,  after  the  time  has 
expired  for  persons  coming  in  to  defend ;  and  not  less  than  one 
day's  notice  of  the  time  and  place  of  choosing  the  Select  Com- 
mittee is  to  be  given  in  the  votes ;  nor  will  it  be  necessary  to 
give  to  the  Clerk  of  the  General  Committee  a  list  of  the  voters 
intended  to  be  objected  to.§ 

While  particular  legislative  provision  has  been  made  for  the 
death  of  the  sitting  member  at  a  particular  period, — viz.  between 
the  presenting  of  the  petition  and  the  appointment  of  the  Select 
Committee — none  such  seems  to  exist,  to  meet  the  case  of  the 
death  of  a  sitting  member  during  the  hearing  hrfore  the  Select 
Committee,  In  the  year  1836  the  case  arose  in  the  County  of 
the  City  of  Dublin  Committee  :||  one  of  the  two  members,  Mr. 
Ruthven,  dying  just  after  the  sitting  member  had  been  placed 
in  a  minority  upon  the  scrutiny.  The  counsel  for  the  sitting 
member  applied  for  an  adjournment,  and  a  repoii;  to  the  House 
of  the  death  of  Mr.  Ruthven,  in  order  that  time  might  be  given 

*  Sects.  18, 19.  t  Sect.  20.  %  Sect  47. 

$  Sect.  Falc.  &  Fitz.  Idl. 
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to  electors  to  come  in  and  defend  the  seat  so  become  y&cant  ;* 
on  the  ground  that  otherwise  the  interests  of  parties  no  longer 
defended  must  suffer :  that  the  seat  was  not  the  private  right 
of  the  sitting  member,  but  the  electors  generally  are  concerned 
in  seeing  it  properly  filled,  and  ought  not  to  be  shut  out  from 
the  investigation.  The  application  was  opposed  on  the  ground 
that  the  House  had  not  the  power  to  do  what  was  asked :  and 
the  Committee  held  that  it  was  ^  imperative  on  them  in  law,  and 
demanded  of  them  by  the  interests  of  justice^  to  proceed  without 
adjournment.' 

In  the  case  of  a  petitioner  dying  during  the  hearing, — or  after 
presenting  the  petition — being  summoned  to  the  House  of  Lords, 
or  becoming  otherwise  disqualified  for  sitting  in  the  House  of 
Commons, — any  petition  claiming  the  seat  for  him  as  a  peti- 
tioning candidate  must,  of  course,  so  far,  fall  to  the  ground. 
There  is  an  early  case  [17  February,  1772]  of  a  sole  petitioning 
candidate  dying  after  presenting  the  petition,  and  before  the 
hearing ;  on  which  the  House  discharged  the  order  for  kearing 
it— thereby,  says  Mr.  Luder8,t  in  effect  adjudging  the  sitting 
member  duly  elected  j  without  regarding  the  electors,  whom  no 
faidt  of  their  own  had  prevented  inquiring  into  the  election. 
He  afterwards  added,  ^  that  had  the  electors .  petitioned  the 
House,  stating  the  facts,  and  desiring  to  be  heard,  he  doubted 
not  that  this  application  would  have  been  entertained.  Mr. 
Rogers,  however,  has  judiciously  remarked  upon  this  case,  that 
if  electore  choose  to  commit  to  the  protection  of  another,  rights 
in  which  they  profess  to  be  interested,  and  allow  him  to  appear 
as  the  party  alone  interested,  they  subject  themselves  to  all  the 
contingencies  which  may  affect  him.§ 

There  remains  yet  another  class  of  cases  to  be  noticed :  namely^ 
those  where,  on  a  Committee's  having  unseated  a  member  on 
the  merits  of  the  return  only,  but  without  having  entered  into 
the  merits  of  the  election^  he  is  permitted,  but  by  special  leave 
from  the  House,  to  petition  in  order  to  try  the  merits  of  the 
election, 

(1).  In  the  Carnarvon  case  [a.d.  1833],  P.  &  K.  108,  a  de- 
puty returning  officer  had  entered  a  large  number  of  tendered 
voters,  distinguished  by  the  words  '  de  bene  esse,'  and  cast  them 

•  Under  stat.  9  Geo.  4,  c.  22,  sects.  11,12,  42. 

t  Vol.  1,  p.  444. 

X  Id.  p.  453. 

J  See  a  registration  case  governed  by  the  same  principle,  ante,  p.  108 
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up,  after  discuasioii,  with  the  good  votes;  his  principal  de- 
liberately affirming  his  act  in  casting  up  the  gross  poU,  in 
spite  of  remonstrances  of  the  petitioner,  who  was  thereby  thrown 
into  a  minority  of  nine  votes.  The  Committee  decided  that  he 
ought  to  have  been  returned ;  but  the  Chairman  moved  the 
House  that  the  sitting  member  should  be  at  liberty  to  question 
the  election,  by  petition  within  fourteen  days.  The  House  gave 
leave  accordingly,  after  a  short  discussion,  but  without  debate  ;* 
and  the  unseated  member  ultimately  succeeded  in  getting  him- 
self reseated. 

(2.)  In  the  Canterbury  case  [a.d.  1835],  K.  &  O.  134,  the 
same  course  was  pursued  where  several  votes  had  been  impro- 
perly rejected  at  the  poll  on  the  ground  of  variance  of  names, 
though  idem  sonantia. 

(3, 4.)  In  two  Irish  cases,  Waterford  and  AtKUme  [a.d.  1B42], 
Bar.  &  Aust.  649,  668,  where  the  returning  officer  had  erro- 
neously rejected  votes,  the  same  course  was  pursued :  the  Com- 
mittees having  refused  to  enter  into  the  merits  of  the  election  by 
a  scrutiny  of  the  votes. 

In  the  same  year,  in  the  Belfast  case.  Bar.  &  Aust.  564,  a 
case  arose  which  proved  to  be  without  precedent  Between  the 
election,  and  the  presentation  of  the  petition,  one  of  the  peti- 
tioners, the  Earl  of  Bel&st,  who  had  also  been  a  candidate, 
was  created  a  peer  of  the  realm;  whereupon  it  was  moved 
in  the  House,  that  his  petition,  as  being  that  of  a  lord  of  Par- 
liament, should  not  be  referred  to  the  General  Committee; 
on  the  ground  that  it  would  amount  to  a  breach  of  privilege 
for  a  peer  to  interfere  in  an  election.  After  considerable  discus- 
sion, the  House  held  itself  bound,  after  having  once  ^^  received*' 
the  petition,  to  refer  it,  in  conformity  with  the  statute,  to  the 
General  Committee.  As,  however,  there  were  three  petitions, 
each  containing  the  same  charges  and  allegations,  and  one  of 
the  petitions  was  from  electors  only,  the  question  whether  Lord 
Ennishowen  and  Carrickfergus  (formerly  Lord  Belfast)  could  be 
heard  on  a  petition,  became  immaterial,  and  the  point  was  not 
stirred  before  the  Select  Conunittee. 

To  obviate  needless  difficulties, — indeed  to  avoid  suggesting 
them  to  an  anxious  opponent — it  will  be  prudent  to  make,  if 
possible,  no  persons  parties  to  a  petition  in  any  of  the  prescribed 
capacities^  who  are  liable  to  even  the  most  captious  exception. 

t  Mirror  of  Parliament,  6th  March,  1833. 
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If  voters,  it  will  be  easy  to  ascertain  that  they  Toted  right* 
fully ;  or  that  they  had  at  the  time  of  the  election  a  clear  right 
to  vote,  as  in  either  case  liable  to  no  imputation  of  defective 
qualification,  or  loss  of  it,  or  personal  incapacity.  A  person  having 
a  title  as  an  elector,  but  incapacitated  from  voting  by  some 
personal  disqualification,  cannot  legally  become  a  petitioner,  in- 
asmuch as  not  being  able  to  exercise  his  firanchise,  it  is  for  these 
purposes  the  same  as  if  he  had  none.  The  case  in  which  this 
point  arose  was  one,  which  will  be  presently  noticed,  of  an 
alleged  disqualification  by  bribery,  but  the  same  reason  wonld 
hold  in  any  other  case  of  disqualification.*  In  the  Berwick 
case  [a.d.  1820],  the  Committee  allowed  the  sitting  members  to 
show  that  the  petitioners,  who  claimed  '^  to  have ''  a  right  to 
vote  at  all  elections  for  Berwick,  were  disqualified.t  Again, 
care  should  be  taken  to  ascertain  that  the  petitioner  had  done 
no  act  at  the  election  compromising  his  right  subsequently  to 
petition.  In  the  HerefardshxreX  case  [a.d.  1803],  the  Com- 
mittee refused,  for  instance,  to  allow  petitioners  to  go  on  ^th 
a  petition  on  the  ground  of  bribery  and  treating,  all  of  whom, 
seven  in  number,  had  themselves  voted  for  the  members  peti- 
tioned against,  after  they  knew  of  the  distribution  of  the 
tickets  by  means  of  which  the  bribery  and  treating  were 
efibcted.  Thus,  the  Court  of  Queen's  Bench  will  not  permit 
one  corporator  to  impeach  the  title  of  another  if  he  have  con- 
curred in  the  election  of  that  other,  or  acknowledged  his  title 
by  acting  with  him^-or  if  the  objection  which  he  makes  be 
equally  applicable  to  his  own  title,  or  to  that  of  those  under  whom 
he  claims.^  And  moreover,  though  the  relator,  concurring 
at  the  time  in  the  objectionable  elector,  were  ignorant  of  the 
objection,  that  ignorance  will  not  obviate  the  difficulty ;  for  he 
must  be  taken  to  know  the  contents  of  his  own  charter,  and  of 
the  law  arisujg  firom  it||  There  is  a  distinction,  however^ 
between  ignorance  of  law  and  oi  facts:  and  if  the  knowledge 
of  the  disqualifying  facts  did  not  come  to  the  subscriber  of  an 
election  petition,  till  after  he  had  voted,  a  Committee,  as  suggested 
by  Mr.  Rogers,  would  not  be  justified  in  estopping  a  man  by 
an  assent  given  in  ]gn(»rance  :1[  at  all  events  unless  he  had  been 

*  Roe  on  Elections,  131. 

t  Rogers  on  Election  Committees,  8  (n.) 

%  \  Peckwell,  210. 

$  R.  V.  Cudlipp,  6  T.  R.  503. 

11  K.  V.  Trevenen,  2  B.  &  Aid.  339. 

%  Rogers  on  Election  Committeei,  p.  7,  (n.) 
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guilty  of  gross  and  wanton  laches,  amounting  to  wilful  igno- 
rance. 

So  again,  one  who  has  signed  the  return  of  the  memher  peti- 
tioned against,  may  be  thereby  estopped  from  petitioning  against 
him :  but  it  would  be  otherwise  if  the  return  so  signed  com- 
prised both  the  member  so  petitioned  against,  and  the  others 
returned :— the  return,  though  joint  inform,  being  in  legal  con- 
templation and  in  effect,  the  several  return  of  each  member.* 

So  again,  in  the  case  of  a  candidate  petitioning,  it  has  been 
held  an  objection  that  he  was  ineligible,  or  disqualified,  and 
consequently  unable  to  take  his  seat  in  Parliament.t  It  seems 
to  be  a  reasonable  and  recognized  principle  that  none  but 
those  capable  of  sitting  as  members  of  the  House  of  Commons 
can  effectually  become  petitioners  in  the  character  of  candidates ; 
inasmuch  as  it  would  be  nugatory  and  idle  that  a  person  should 
contend  for  a  decision  in  his  favour,  the  advautages  of  which  he 
could  not  reap  in  the  general  result.^  An  objection  on  this 
ground  may  hold  good  in  respect  either  of  some  particular  place, 
or  generaUy  of  all  places,  and  insisted  upon  accordingly.  If 
these  principles  of  the  common  law  of  parliament,  be  held  still 
applicable  to  the  right  of  petitioning  defined  by  the  Election 
Petitions  Act,  1848,  s.  2,'  the  ^  claim,  to  have  had  a  right  to  be 
returned  or  elected,'  must  be  read  ^  vaJid  claim ;'  and  to  the 
words  ^alleging  himself  to  have  been  a  candidate,'  must  be 
tacitly  added  ^  then  capable  of  sitting  in  the  Commons  House  of 
Parliament.' 

If  there  be  several  or  many  petitioners,  it  will  suffice  if  only 
one  of  them  be  duly  invested  with  a  title  to  petition :  all  the 
other  names  may  be  struck  out  from  the  petition.§  This  is  in 
conformity  with  the  established  rule  of  corporation  law,  that  if 

♦  Weohly  case,  18  Journ.  181 ;  Warwick,  P.  &  K.  637  ;  Rogers  on 
Election  Committees,  7,  note  (a). 

t  Stamford  [a.  d.  1677],  a  case  of  disqualifying  office  ;  Bedford 
[a.  d.  1728],  the  same ;  Honiton  [a.  d.  1782],  where  the  petitioner's 
former  return  was  avoided  for  bribery.  All  these  cases  will  be  found  in 
Roe  on  Elections,  pp.  123—125.  In  Sandwich  [a.  d.  1808],  and  Great 
Grinuby  [a.  d.  18 13],  the  committee  decided  that  an  unqualified  candi- 
date could  not  be  heard.— P.  &  K.  169,  (n.)  In  Penryn  [a.  d.  1827], 
the  committee  rejected  the  petition  of  a  candidate,  who  had  not,  by 
taking  the  qualification  oath  when  tendered,  clothed  himself  with  the 
legal  character  of  candidate. — Rogers,  8,  (n.) 

t  Roe,  pp.  122,  123. 

$  Boston  U.  D.  1803],  I  Peck.  p.  435  :  Orme  on  Elections,  pp.  368, 
369. 
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there  be  several  relators  applying  for  a  quo  warranto,  the  conrt 
will  grant  it,  provided  only  one  of  them  be  unobjectionable  as  a 
relator,  though  all  the  others  should  prove  disqualified.* 

Assuming  the  petition  to  have  been  duly  prepared  in  respect 
of  its  form— a  matter  which  will  presently  be  discussed— and  of 
the  petitioners  by  whom  it  is  subscribed ;  and  that  it  is  indorsed 
by  the  Examiner  with  a  certificate  that  the  requisite  recognizance 
has  been  entered  into,  or  bank  receipt  or  certificate  taken  for  the 
amount,  to  have  been  otherwise  secured  by  such  recognizance,  as 
already  explained  ;t  the  next  step  is  to  present  the  petition  to 
the  House.  For  this  purpose  it  is  entrusted  to  some  member, 
who,  in  conformity  with  the  resolution  of  the  House,  affixes  his 
name  'to  the  beginning  of  it,'  and  delivers  it  in  at  the  table: 
where  it  is  read,  without  a  question  being  put  thereupon.^  If 
more  than  one,  relating  to  either  the  same  or  different  places,  be 
presented  ai  the  same  time,  the  Speaker  directs  them  all  to  be 
delivered  in  at  the  table,  and  the  names  of  the  places  to  which 
the  petition  contained  in  the  first  of  the  under-mentioned  ^\e 
classes,  if  more  than  one,  relate,  written  on  so  many  pieces  of 
paper,  of  an  equal  size ;  which  are  then  rolled  up,  and  put  by 
the  clerk  into  a  glass,  or  box,  and  then  publicly  drawn  by  the 
clerk :  and  in  the  order  in  which  they  shall  have  been  so  drawn, 
they  are  read  to  the  House,  and  the  like  method  is  observed 
with  reference  to  the  petitions  contained  in  the  remaining  four 
classes.^ 

It  may  be  useful  here  to  state  the  Standing  Orders  on  public 
petitions,  as  issued  by  the  House  of  Commons  at  the  commence- 
ment of  the  new  Parliament  of  1852. 

*'  Every  member  presenting  a  petition  to  the  House  must 
affix  his  name  at  the  beginning  thereof. 

'^  Every  petition  must  be  written,  and  not  printed  or  litho- 
graphed. 

"  Every  petition  must  contain  a  prayer. 

''  Every  petition  must  be  signed  by  at  least  one  person,  on 
the  skin  or  sheet  on  which  the  petition  is  written. 

''  Every  petition  must  be  written  in  the  English  language  or 
be  accompanied  by  a  translation,  certified  by  the  member  who 
shall  present  it. 

•  The  King  v.  Parry,  6  Ad.  &  El.  810. 

f  Ante,  p.  291  et  uq, 

X  Resolutions,  6th  Dec.  1774  ;  35  Com.  Journ.  10. 

^  Resolutions,  35  Jouro.  16. 
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"  Every  petition  must  be  signed  by  the  parties  whose  names 
are  appended  thereto  by  their  names  or  marks^  and  by  no  one 
else^  except  in  cases  of  incapacity  by  sickness. 

''No  letters,  affidavits,  or  other  documents,  may  be  attached 
to  any  petition. 

"  No  reference  may  be  made  to  any  debate  in  Parliament" 

The  classification  of  petitions  so  presented  is  fivefold,  and,  as 
ordered  at  the  commencement  of  the  first  session  of  the  Parliament 
of  1862,  in  the  following  order : — First,  those  complaining  of  no 
return ;  secondly,  of  double  returns ;  thirdly,  of  members  re- 
turned to  serve  for  two  or  more  places,*  fourthly,  of  returns 
only  ;*  fifthly,  the  residue  of  such  petitions.  These  petitions  are 
then  dealt  with  by  the  clerk,  in  the  way  already  explained.t 

Every  election  petition  must  be  presented  within  the  period 
from  time  to  time  limited  by  the  House  for  receiving  such  peti- 
tions,t  as  appointed  by  the  Sessional  Orders  passed  at  the  com- 
mencement of  every  session ; — i.  e.  "  within  fourteen  days 
nexV*  after  the  date  of  the  Sessional  Order  ;§  ''  and  so,  within 
fourteen  days  after  any  return  shall  have  been  brought  in." 
Where,  however,  the  return  is  questioned  on  the  ground  of 
BBiBERT  AND  COBRUFTION,  and  the  petitioners  specifically 
ALLEGE  in  their  petition  any  payment  of  money,  or  other 
reward,  by  any  member,  or  on  his  account,  or  with  his  privity, 
since  the  time  of  such  return,  in  pursuance  or  furtherance  of 
such  bribery  or  corruption,  it  may  be  questioned  at  any  time 
within  twenty-eight  days  after  the  date  of  such  payment— or,  if 
the  House  be  not  sitting  at  the  expiration  of  such  twenty-eight 
days,  within  fourteen  days  after  the  next  meeting  of  the  House.|| 

•  Mr.  Luders  says  [a.  d.  1785],  *  I  have  not  been  able  to  discover 
with  certainty  when  the  House  began  to  distingobh  between  the  return 
and  the  merits  of  un  election,  on  the  trial  of  petitions.* — I  Controverted 
Elections,  p.  404  (*  Notes/)  Whether  or  not  a  given  petition  was 
against  the  election,  as  well  as  the  return,  became  the  subject  of  question 
in  the  Caernarvon  ease,  P.  &  K.  109  [a.  d.  1833].  It  was  argued  that 
in  form  the  petition  was  against  both,  and  that  it  had  been  classed 
accordingly  by  the  House  amongst  petitions  against  elections,  and  that, 
therefore,  the  counsel  for  the  sitting  member  had  a  right,  after  admitting 
the  badness  of  the  return,  to  show  that  the  election  ought  to  have  been 
in  their  favour.  The  sitting  member  was  ultimately  declared  to  have 
been  duly  elected,  ante,  pp.  309,  810. 

t  Mirror  of  Parliament  (2nd  Series),  vol.  i.  pp.  58,  59  (21  Nov. 
1837.)  The  sixteen  election  petitions  presented  on  that  day  were  all  of 
the  fifth  class. 

X  Stat.  11  &  12  Vict.  c.  98,  s.  2. 

$  1  Peckwell,  Introd.  p.  xxvii.  note  («)• 

I  Sessional  Orders,  post,  453,  a. 
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The  first  order  which  appears  in  the  Journals  for  limiting  the 
time  for  questioning  returns  to  a  fortnight,  was  made  in  the  first 
parliament  of  Charles  I.,  on  the  18th  Februfuy,  1625-6.*  From 
the  beginning  of  the  Long  Parliament  in  1640,  it  was  continued 
afterwards  every  new  session;  and  since  the  year  1722  the 
limitation  after  a  general  election  has  always  been  a  fortnight, 
as  well  as  in  the  case  of  elections  on  an  intermediate  vacancy.f 

The  House  is  very  strict,  and  with  good  reason^  in  requiring 
election  petitions  to  be  delivered  within  the  periods  which  it  thus 
prescribes.  Such  circumstances  as  "  badness  of  roads,  distance, 
and  the  absence  of  the  petitioner  in  Portugal,"  have  been  held 
insufficient  to  procure  a  relaxation  of  the  rule,  in  favour  of  a 
petition  not  delivered  to  the  clerk  till  the  evening  of  the  day  on 
which  the  fourteen  days  had  expired,  but  after  the  House  was 
up,X  Where,  however,  the  House  did  not  meet,  or  though  it 
met,  did  not  proceed  to  business,  on  the  fourteenth  day,  it  received 
petitions  on  the  next  day  of  its  sitting. §  If  the  fourteen  days 
expire  during  an  adjournment,  election  petitions  must  be  pre- 
sented on  the  first  day  of  meeting  after  the  adjournment.  The 
House  will  not  depart  from  this  rule  in  favour  of  a  petition 
averring  "  an  unforeseen  and  inevitable  accident,"  and  "  igno- 
rance as  to  the  time  within  which  it  was  necesscury  to  present  the 
petition."|| 

It  has  been  seen  that  where  ^  persons  who  voted,  or  had  a 
right  to  vote,  at  the  election,'  are  admitted  to  defend  a  return 
generally,  or  in  the  particular  case  of  «. double  return— or  to 
oppose  the  prayer  of  a  petition — it  must  be  done  within  fourteen 
days  after  the  election  petition  was  presented,  or  twenty-one 
days  afl«r  notice  was  inserted  in  the  Gazette  that  the  seat  is 
vacant,  or  that  the  member  wiU  not  defend  his  election  or 
retum.lf 

On  the  petition  being  presented  to  and  received  by  the  House, 

*  Journals,  vol.  i.  p.  821,  col.  2. 

t  I  Doug.  Elect  Cas.  Introd.  (Notes,  N.) 

X  1  Doug.  Elect.  Cas.  Introd.,  note  O,  p.  85;  Votes,  20  Dec.  1774 
(pp.  104,  105);  23  Dec.  1774  (p.  112). 

§  Northampton,  1  Doug.  82 ;  8  Journ.  394 ;  Shaftesbury  and  Dur" 
ham,  lb.;  and  1  Peckwell,  Introd.  27;  Newcastle,  Journ.  36,  326; 
Helleston,  38  Journ.  330;  Liskeard,  2  Peck.  334  ;  Downton,  40  Journ. 
445 ;  42,  150.  See  also  Journ.  30, 445  ;  36,  447  ;  38,  298  ;  41, 610; 
52,  150,  151 ;  Rogers  on  Elect.  Pet.  19. 

II  Seaford,  1  Feb.  1781  ;  38  Journ.  163 ;  1  Peck.  Introd.  xxviii. 

f  Stat.  11  &  12  Vict.  c.  98,  seoU.  19,  21. 
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it  19  referred  by  the  Honse  to  the  General  Committee  of  Elec- 
tMHifly  88  abeady  explained. 

As  it  irookL  obvioualy  be  moet  inconvenient,  and  indeed  op- 
pranive  and  nnjust,  that  a  prorogation  of  parliament  should  in 
any  T¥ay  interfere  with  the  regular  adjudication  \i\x)n  election 
petidons  ;*  the  Election  Petitions  Act,  1848,  contains  provisions 
to  meet  the  two  cases  of  a  prorogation  intervening  between  the 
presentation  of  a  petition  and  the  appointment  of  the  Select 
(Committee  to  try  it;  and  between  the  appointment  of  such 
Committee,  and  its  reporting  its  decision  to  the  House.  First. 
It  has  been  shown  that  no  petition  can  be  presented,  nor  conse- 
quently received  by  the  House,  till  after  the  Examiner  has 
ascertained  and  duly  certified  to  it,  that  security  has  been  given 
for  the  costs  and  expenses  to  the  extent  of  1000/.  On  this 
being  done,  the  petition  is  forthwith  referred  to  the  General 
Committee  on  Elections.f  If,  however,  parliament  should  be 
prorogued  subsequently,  and  before  the  appointment  of  the 
Select  Committee,  the  General  Committee  appointed  in  the  next 
session,  in  case  the  sureties  have  been  then  reported  unobjec- 
tionable, shall,  within  two  days  after  their  first  meeting,  appoint  a 
day  and  hour  for  selecting  a  Committee  to  try  the  petition  :X  but 
if  the  number  standing  over  be  too  great  to  admit  of  all  the  requi- 
site Committees  being  selected  within  those  two  days,  the  General 
Committee  are  to  an*ange  the  appointments  accordingly. 
Secondly.  If  parliament  be  prorogued  after  the  appointment  of 

*  The  first  reported  case  on  this  subject  is  to  be  found  in  Glanville 
[a.  d.  1623],  and  the  reasons  on  which  the  House  acted,  as  reported  by 
that  learned  and  able  reporter,  (who  was  a  Serjeant,  and  also  Chairman 
of  Privileges  and  Petitions),  are  very  tersely  and  forcibly  stated  in  his 
Reports,  pp.  112 — 114.  Mr.  Rogers  refers  to  this  case  as  though  the 
legislature  had  not  provided  for  such  a  contingency,  but  had  left  it  to  rest 
on  the  common  law  of  parliament ;  and  consequently  states  that  the 
petition  must  still  be  '*  renevced  in  the  next  and  in  every  subsequent  ses' 
sion  till  it  ti  tried'*  (p.  20) ;  citing  a  number  of  old  cases  as  to  the 
constituents  of  such  renewed  petitions,  and  the  circumstances  under 
which  they  will  be  allowed.  It  will  be  seen,  however,  from  the  pro- 
visions of  the  Elections  Petitions  Act,  1848,  mentioned  in  the  text,  that 
all  the  trouble  and  expense  of  renewing  petitions  have  been  obviated,  as 
indeed  has  been  the  case  for  many  years.  It  would  appear  that  Mr. 
Rogers  had  inadvertently  relied  on  passages  in  2  Roe  on  Elect.  148, 
published  a.  d.  1810,  and  Orme,  pp.  333,  et  seq.  [a.  d.  1812.]  It  is 
not  easy  otherwise  to  account  for  his  retaining  pp.  20,  21,  while  subse- 
(^uently  reciting,  in  eitento,  the  important  modern  legislative  enactments 
in  question  at  pp.  44,  45. 

t  Election  Petitions  Act,  1848,  8.  46. 

t  Sect.  50. 
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the  Select  Committee,  but  before  they  shall  have  reported  their 
decision  to  the  House,  the  Committee  is  not  dissolved,  but  ad- 
journed till  twelve  o'clock  at  noon  on  the  day  immediately  fol- 
lowing that  on  which  parliament  meets  again  for  the  dispatch  of 
business.*  So  far  fi^m  its  being  necessary  to  renew  the  peti- 
tions, as  stated  by  Mr.  Rogers,  it  is  expressly  provided  that  all 
proceedings  of  such  Committee,  and  of  any  commission  issued 
by  it  to  take  evidence,  shall  be  of  the  same  force  and  effect  as  if 
parliament  had  not  been  prorogued ;  and  the  Committee  shall 
duly  meet  and  sit  from  day  to  day,  till  they  shall  have  reported 
to  the  House  their  determination  on  the  merits  of  the  petition. 

It  may  happen  that  after  a  petition  has  been  duly  presented, 
and  put  in  a  train  for  adjudication,  the  petitioners  may  wish  to 
WITHDRAW  it :  satisfied,  perhaps,  that  it  cannot  be  prosecuted 
with  a  reasonable  expectation  of  success ;  or  apprehensive  of  the 
heavy  expenses  to  be  incurred,  and  ultimately  borne  by  them 
even  in  the  event  of  success;  or  as  the  result  of  a  lawful  com- 
promise of  doubtful  rights,  with  a  view  to  future  arrangements 
between  contending  candidates  and  interests.  There  may,  how- 
ever, be  M/dawful  compromises, — guilty  withdrawals  of  cases  of 
corruption,  from  before  Election  Committees — which  are  not 
only,  as  it  is  superfluous  to  state,  not  permitted  by  the  legis- 
lature, but  entail  very  serious  consequences  on  the  parties,  and 
also  on  the  constituencies  concerned.  These  cases  have  been 
already  brought  under  our  notice,f  and  have  to  be  yet  more 
fully  considered. 

The  eighth  section  of  the  Elections  Petitions  Act,  1848,  pro- 
vides, in  the  class  of  lawfril  cases,  that  the  petitioner  may  at 
any  time  after  the  presentation  of  his  petition,  withdraw  it :  on 
giving  notice,  in  writing,  under  his  own  hand,  or  that  of  his 
agent,— ;/?r«^,  to  the  Speaker ;  and  secondly,  to  the  sitting  mem- 
ber or  his  agent ;  and  thirdly ,  to  any  one  admitted  to  oppose — 
that  it  is  not  intended  to  proceed  with  the  petition.  In  such 
case,  the  petitioner  will  be  liable  to  pay  such  taxed  costs  and 
expenses  as  may  have  been  incurred  %  by  the  sitting  member,  or 

•  Sect.  88.  Sunday,  Good  Friday  and  Christmiis  Day  always  ex- 
cepted. 

t  Ante.  p.  251. 

X  It  would  perhaps  be  held  not  necessary  to  prove  that  such  costs  and 
expenses  have  been  actually  paid :  the  word  '  incurred  '  will  be  satis- 
fied by  the  existence  of  a  bon^  fide  Liability  to  pay  them.  See  Richard- 
ton  V.  Chaten,  10  Q.  B.  756.    In  that  case  a  plaintiff  averred  simply 
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Other  penooB  complained  of  in  such  petition,  and  by  any  person 
admitted  to  oppose  such  petition.  It  was  held  in  the  AthUmn 
case  [a.d.  1842]*  that  if  there  be  two  petitioners,  and  one  of 
ihem  give  notice  to  the  Speaker  of  his  intention  to  withdraw 
from  the  petition,  that  will  not  prevent  the  other  petitioner  from 
proceeding.  This  case  arose  under  statute  4  &  6  Vict  c.  58, 
which  required  the  petitioners,  or  some  of  them,  to  join  in  the 
recognizance ;  and  the  petitioner  who  withdrew  was  the  only 
one  who  had  entered  unto  the  recognizance.  The  sureties  how- 
ever continued  liable  according  to  the  condition  '  for  all  costs  and 
expenses  becoming  due  from  the  person  or  persons  signing  the 
petition.'  Under  the  Election  Petitions  Act,  1848,  the  sureties 
alone  enter  into  the  recognizance,  which  is  conditioned  for  '^  fill 
or  any''  of  the  petitioners  paying  the  costs  and  expenses.  The 
effect  consequently  of  one  petitioner— or  all  except  one— with- 
drawing, is  immaterial  as  far  as  concerns  the  liabilities  of  the 
sureties. 

Assuming,  however,  that  the  petition  is  one  intended  to  be 
persevered  with  to  the  last ;  that  valid  grounds  exist  for  pre- 
senting it ;  that  proper  parties  to  it  have  been  selected,  and  the 
preliminary  securities  duly  completed ;  it  becomes  necessary  to 
consider  the  form  and  structure  of  this  important  parliamentary 
document.  Its  sufficiency,  in  respect  of  both  form  and  sub- 
stance, can  be  inquired  into  before  the  Select  Committee  only  ; 
who  are  sworn  to  try  <'  the  matter  op  the  petitions  referred 
to  them."  Unless  all  form  be  immaterial,  alike  whether  ex- 
pressly or  impliedly  prescribed  by  parliamentary  statute  or  com- 
mon law,  a  well  founded  objection  to  form  must  be  taken  at 
some  time  or  other.  It  cannot  be  taken  by  the  House,  which 
has  no  jurisdiction  to  entertain  the  consideration  of  the  petition 
which  it  has  referred  to  the  General  Committee ;  nor  by  the 
Examiner  of  recognizances,  whose  functions  are  limited  to  the 
preliminary  security  to  be  given ;  nor  by  the  General  Committee, 
whose  strictly  defined  jurisdiction  excludes  the  matter  in  ques- 
tion. It  must  needs,  therefore,  be  left,  and  is  accordingly  left, 
altogether,  to  the  discretion  of  the  Select  Committee,  who  must 
dispose  of  the  "  matter  of  the  petition  "  as  best  they  may.    This 

that  he  bad  been  "  put  to  great  expense"  in  investigating  a  title ;  and  it 
was  held  that  be  might,  under  that  averment,  recover  the  amount  of  a 
bill  of  costs  due  to  his  attoioey  for  investigating  the  title,  though  the  bill 
had  not  been  mctitaii^  paid, 
•  Barr.  &  Avst.  662. 

W.  P 
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is  the  first  step  whicli  they  take  in  the  exercise  of  their  jorisdic- 
tion ;  and  will  be  fully  discussed  in  the  chapter  appropriated 
specifically  to  that  subject.  It  may,  in  the  meantime,  be  inti- 
mated, that  while  no  precise  technical  form  of  a  petition  has 
been  prescribed,  that  instrument  requires  care  to  frame  it  pro- 
perly, for  its  sufficiency  is  the  sine  qud  non  of  success  in  the 
parliamentary  campaign.  It  ought  to  be  prepared  with  a  com- 
prehensive circumspection,  after  its  framer  has  deliberately  re- 
viewed the  whole  facts  intended  to  be  inquired  into,  as  well  as 
the  evidence  by  which  those  facts  are  to  be  established.  It  is 
surely  absurd  to  rely  upon  such  as  cannot  be  proved,  either 
directly  or  presumptively ;  for  though  there  may  be  no  moral 
doubt  that  the  facts  are  as  alleged,  the  Committee  is  sworn  to 
decide  "  according  to  the  evidence:*'  and  it  is  a  fixed  rule  of 
law,  that  where  the  court  cannot  take  judicial  notice  of  a  fact,  it 
is  the  same  as  if  the  fact  had  never  existed :  de  non  apparentUmSy 
et  de  non  existentibusy  eadem  est  ratio,*  A  Committee,  con- 
sistently with  its  oath,  has  no  eyes  to  see  a  fact  not  legally  evi- 
denced before  them.  It  is  therefore  necessary  to  ascertain  before- 
hand that  a  complete  series  of  the  necessary  facts  is  legally  in 
existence :  and  then,  to  take  care  that  the  case  which  those  &cts 
are  to  support,  be  disclosed  in  the  petition  with  due  distinctness 
*  and  precision,  so  as  to  bring  it  within  the  spirit  and  also  the  very 
letter  of  the  law  by  which  the  adjudicatioii  upon  those  facts  is  to 
be  regulated.  A  petition  intrusted  to  a  hurried,  inexperienced, 
or  incompetent  hand,  is  almost  sure  to  entail  upon  its  unfortunate 
and  blameworthy  promoters,  disappointment,  vexation,  discredit, 
and  perhaps  ruin.  It  ought  to  be  drawn  by  one  who  imagines 
his  astute  opponent  looking  over  his  shoulder  to  detect  a  slip, 
arising  probably  from  a  superficial  and  indistinct  perception  of 
the  facts  themselves,  as  well  as  of  the  law  applicable  to  them, 
and  noting  down  the  slip  then  and  there,  in  order  to  trip  up  the 
petitioner  by  and  by.  Whenever  the  cause  of  petitioning — 
called,  in  common  law,  the  cause  of  action — depends  upon  ex- 
press statutory  enactments,  the  petition  ought  to  follow  the 
language  of  these  enactments  as  closely  as  possible ;  its  framer 
having  an  eye,  at  the  same  time,  to  the  leading  decisions  of 
Committees  as  to  the  construction  of  those  enactments.  If  it 
be  really  doubtful  to  what  category  the  facts  ought  to  be  re- 

*  5  Rep.  6.    See  Mr.  Broom's  Treatise  on  Legal  Maxims,  p.  121 
(2nd  ed.) 
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&iTed^  tbe  Btatement  of  tfaem  slioold  be  carefiilly  varied  accord- 
ingly^ and  by  way  of  distinct  independent  allegation^  It  must 
be  borne  in  mind  that  tbe  essence  of  a  petition  is — a  complaint  ; 
and  tbe  alleged  grievance  most  be  stated  distinctly  and  pointedly 
OB  such, — ^that  is,  be  specifically  brought  forward  by  way  of 
complaint ;  not  as  a  bnngling  draftsman  might  do,  by  way,  for 
instance^  of  loose  recital  only.  The  petition,  in  short,  ought  to 
be  totus  teres  iUque  rotundus:  to  disclose  persons  and  &cts  dis- 
tinctly :  petitioners,  in  their  proper  characters  and  rights,  and 
hctSy  aoc<mling  to  their  real  legal  significancy.  And  the  prayer 
ought  to  be  for  that  full,  specific  and  appropriate  relief  which  is 
really  sought  for. 

The  governing  principle  in  framing  a  petition  is,  to  state  so 
mudi,  and  in  such  a  manner,  as  will  deprive  an  opponent  of  the 
(opportunity  of  alleging  truly  that  he  has  been  misled,  and  has 
consequently  come  unprepared  to  meet  the  case  which  is  pro- 
posed to  be  supported  by  evidence.  An  opponent  is  presumed 
to  have  prepared  himself  to  answer  nothing  but  what  is  alleged. 
Were  another  rule  to  be  adopted  it  is  easy  to  see  that  a  man 
might  always  be  at  the  mercy  of  a  cunning  adversary,  who  would 
deal  in  artful  suppressions  and  elastic  variations,  so  as  to  con- 
ceal and  disguise  the  real  merits  of  the  case.  Dolosus  semper 
versatur  in  generaUbus:  a  maxim  of  the  ci\'il  law  constantly 
cited  and  applied  in  courts  of  law  and  equity.  An  acute  Com- 
mittee will  be  sure  to  give  weight  to  such  considerations :  and 
may  ask  a  question,  perhaps  not  easily  answerable— 'If  you 
meant  this,  why  did  you  not  say  it  V 

Finally.  It  is  to  be  observed,  as  an  incentive  to  vigilance  and 
caution,  that  a  man  must  stand,  or  fall,  by  his  petition  as  pre- 
sented, and  submitted  to  the  Select  Committee  :  for  it  is  "  well 
and  truly  to  try  the  petition  referred  to  them"  that  they  are 
sworn — not  that  which  may  be  from  time  to  time  varied  by 
its  promoters.  And  though  a  Committee  may  perhaps  disre- 
gard what  they  may  possibly  choose  to  consider  mere  clerical 
errors,  not  capable  of  having  misled,  there  are  on  record  many 
cases  showing  the  rigour  with  which  they  have  dealt  with  that 
fundamental  document — a  petition.*    Those  interested  in  it,  and 

*  It  will  of  course  be  hkhly  imprudent  to  allow  the  petition  to  ap- 
pear with  erasures  or  interhoeatioos.  The  very  least  inconvenience 
would  be,  a  committee's  requiring  rigid  proof  that  the  erasure  or  altera- 
tion had  occurred  before  the  petition  had  been  signed^  and  that  it  had 

f5 
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responsible  for  its  sufficiency,  mast  prepare  for  nil  kinds  of  ob- 
jections occurring  to  their  opponents  in  the  engencies  of  a  dif- 
ficult, and  perhaps  desperate  case.  In  the  St,  Aiban's  Election 
Petition,  [27th  March,  1851],  the  counsel  for  the^tting  member 
endeavoured  in  limine  to  get  rid  of  the  petition  altogether,  by 
the  objection  that  "  it  did  not  state  on  the  face  of  it,  to  what 
tribunal  it  was  addressed,  inasmuch  as  the  words  ^'  To  the  Cam- 
mons  of  the  United  Kingdom  in  Parliament  assembledy"  or  words 
to  that  effect,  were  omitted.  The  Committee,  however,  over- 
ruled the  objection,  by  discreetiy  adverting  to  the  &ct  that  the 
Petition,  such  as  it  was,  had  been  received  hy  the  House :  a 
fact  sufficientiy  designating  it  as  a  petition  to  the  House  of 
Commons.'* 

These  are  matters,  however,  which  may  fitly  be  reserved  for 
consideration  in  the  Chapters  appropriated  to  the  ^'Jubis- 
DiCTiON  OP  Committees." 

been  then  read  to  the  parties,  as  it  subsequently  appeared  before  the  com- 
mittee. In  the  Lyme  Regis  case,  Barr.  &  Aust.  456,  the  petition  ap- 
peared with  an  interlineation  thus :  **  disqualified  ...  by  reason  of 
their  being  employed  in  the  duties  of  the  [  post  office]^  excise,  customs,  or 
other  duties  or  revenues  :"  the  words  in  brackets  being  those  which  had 
been  interlined.  The  Committee,  after  deliberation,  resolved  that  the 
petitioners  must  either  account  for  the  interlineation,  or  the  Committee 
would  read  the  petition  as  if  the  interlined  words  were  not  in  it.  It  is 
clear  that  a  Committee,  dealing  lightly  with  such  cases,  would  be  simply 
offering  a  premium  on  slovenliness,  and  opening  wide  a  door  to  frauo. 
*  Printed  Minutes,  p.  2. 


CHAPTER  XVIL 

LISTS  OF  OBJECTIONS  TO  VOTERS. 


This  chapter,  it  must  be  borne  in  mind,  relates  to  objections  to 
iodiyidual  votes  in  the  case  of  a  scrutiny,  and  not  to  tbe  lists 
of  names  and  places  requisite  in  general  cases  of  bribery  and 
treating,  in  pursuance  of  tbe  usual  preliminary  resolutions  of 
each  Committee.  And  with  reference  to  a  scrutiny,  moreover, 
ibis  chapter  relates  only  to  the  removal  from  the  poll  of  votes 
successfully  impug^ned  by  either  party,  not  to  the  addition  of 
votes  contended  to  be  valid:  this  last  topic  being  adverted  to  in 
a  separate  chapter.  It  may  be  observed,  however,  in  passing, 
that  lists  of  this  last  class  of  voters  must  also  be  interchanged 
between  the  parties,  and  handed  in  to  the  Committee,  in  con- 
formity with  the  long-established  practice  of  Committees,  though 
it  seems  not  to  have  been  made  the  subject  of  any  statutory 
provision. 

The  'List  of  Voters  intended  to  be  objected  to'  is  a  document 
of  equal  importance  with  the  Petition,  and  requires  great  care 
in  the  preparation  of  it.  The  fundamental  statutory  requisite* 
as  to  the  character  of  it  is,  that  in  the  said  lists  must  be  given  the 
several  heads  of  objection,  distinguishing  the  same  against  the 
names  of  the  voters  excepted  to,^^  When  it  is  borne  in  mind 
that  the  fate  of  a  ruinously-contested  petition  may  depend  upon 
a  single  vote,  and  that  again  exclusively  upon  the  suflBciency 
with  which  an  objection  to  it  is  indicated  in  the  Lists  of  Ob- 
jections, nothing  more  need  be  said  to  ensure  anxious  attention 
to  accuracy.  And  besides  this,  there  is  no  telling  how  a  Com- 
mittee may  exercise  such  discretion  as  it  is  necessarily  invested 
with  in  the  matter.  Different  Committees  'have  taken  widely 
different  views  of  the  extent  of  their  right  to  entertam  a  given 
objection,  on  the  sufficiency  of  its  designation  in  the  lists  being 
impugned  before  them.    In  the  year  1838,  before  the  Salford-f 

*  Election  Petitions  Act,  sect  65,  post,  341,  ii. 
t  Falc.  &  FiU.  263. 


924  LISTS  OF  OBJECTIONS  TO  YOTEBS. 

Committee,  oearly  an  entire  list  of  objections  was  invalidated, 
and  the  petition  consequently  abandoned,  because  the  petitioners 
happened  to  have  referred  to  the  wrong  number  of  the  voter  on 
the  register,  though  it  was  that  which  had  been  placed  by  the 
returning  officer  opposite  to  the  name  in  the  printed  list ! 

Those  intrusted  with  the  preparation  of  this  document  should 
remember  that  the  Select  Committee  has  ''well  and  truly  to 
try  the  matter  of  the  petition  referred  to  them  ;"*  and  that 
^'  their  determination  shall  be  Jinal  between  the  parties  to  all 
intents  and  purposes,  "f  Whatever  view,  therefore,  they  may 
take  of  any  objection  offered  to  their  consideration  of  the 
structure  of  either  the  petition,  or  its  accompanying  lists  of 
objections,  cannot  be  subjected  to  revision.  Under  these  cir- 
cumstances it  were  folly  indeed  to  leave  any  latitude  for  erro- 
neous adjudication  by  departure  from  the  plainly-prescribed 
requisites  of  the  statute  law :  but  neither  is  it  to  be  expected 
that  a  Committee  will  look  with  eagle's  eyes  to  discern  minute 
errors  and  defects  for  the  purpose  of  only  illustrating  the  maxim 
— qui  hceret  in  liter dy  hceret  in  cartice. 

The  four  sections  in  the  Election  Petitions  Act  relative  to  the 
Lists  of  Objections  are,  the  55th,  the  72nd,  the  74th,  and  tiie 
92nd.    These  provide  substantially  as  follows.    The  lists  of  the 
voters  intended  to  be  objected  to  must  give  the  several  heads 
of  objection,  distinguishing  the  same  against  the  names  of  the 
voters  excepted  to  ;  these  must  be  delivered  in  to  the  clerk  of 
the  General  Committee ;  these  lists  are  referred  by  the  House, 
with  the  petition,  to  the  Select  Committee  j  which,  witii  any 
Commission  issued  by  it,  is  forbidden  to  receive  any  evidence 
against  the  validity  of  any  vote  not  included  in  one  of  the  Usts 
of  voters  delivered  to  the  General  Committee,  or  upon  any  head 
of  objection  to  any  voter  included  in  any  such  list  other  than  one 
of  the  heads  specified  against  him  in  such  list ;  and  if  the  Com- 
mittee be  of  opinion  that  any  ground  of  objection  was  frivolous  or 
vexatious,  they  shall  report  it  to  the  House,  and  the  opposite 
party  shall  in  such  c^se  be  entitled  to  receive  the  fiill  costs  and 
expenses  incurred  by  reason  of  such  objection  from  the  party  on 
whose  belialf  it  was  made.     It  is  necessary,  therefore,  for  a 
petitioner  first  to  consider  whether  a  proposed  objection  be  a 
valid  one  in  point  of  law,  and  whether,  in  point  of  fact,  it 

•  Election  Petitions  Act,  sect.  68. 
t  Ditto,  sect.  86. 
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can  be  sustained  by  evidence;  secondly,  to  specify  and  c2w- 
HnguUh  it  against  the  voter's  name  in  the  list.  In  these  requi- 
sites are  inyolved  correctness  in  the  name*  and  description  of  the 
ToteTy  and  especially  in  respect  of  his  number  on  the  BegUter^ 
together  'with  a  pointed  and  precise  statement  of  the  objection 
intended  to  be  insisted  upon.  This  is  for  the  purpose  at  once 
of  guiding  the  Committee,  and  of  enabling  the  opponent  to 
meet  the  case  fairly  and  fully,  and  deprive  him  of  any  pretence 
for  alleging  that  he  has  been  misled  by  a  vague,  defective,  or 
erroneous  statement—one,  moreover,  which  may  have  been 
perhaps  designedly  such.  It  is  better  to  be  over-scrupulously 
precise  than  hazardously  compendious ;  for  it  is  a  topic  often 
strenuously  urged  on  Committees,  that  it  is  hard  for  a  voter  to 
be  disfranchised  on  technical  grounds  not  brought  forward  with 
technical  sufficiency,  and  that,  if  there  be  any  leaning,  it  ought 
surely  to  be  in  favour  of  the  franchise.  Were  Committees  to 
be  lax  in  enforcing  accuracy  in  these  cases,  they  would  fritter 
away  the  just  and  beneficial  provisions  of  the  statute,  open  a 
wide  door  to  fraud,  and  offer  a  premium  on  negligence.  As  a 
specimen  of  the  nature  of  such  objections,  reference  may  be  made 
to  the  Belfast  case,t  [a.d.  1838],  The  objection  there  speci- 
fied in  the  list  was,  that  the  voter  had  been,  ''  at  the  time  of  the 
election,  employed  in  the  collection  of  the  revenue  :**  the  real 
objection  being,  that  he  had  been  employed  by  the  Post  Office 
as  a  letter  carrier ;  but  the  Committee  refused  to  entertain  the 
objection  to  the  vote.  So,  on  the  other  hand,  in  the  Weymouth 
caset  [a.d.  1842],  the  names  of  six  voters  were  bracketed  toge- 
ther, and  against  the  bracket  was  written  simply :  ''To  each 
and  every  of  these  votes  the  heads  of  objection  stated  above,  in 
Class  No.  2,  will  be  urged."  Mr.  Talbot  contended  that  this 
was  not  a  sufficient  '  specifying  against  the  particular  voter :' 
Mr.  Austin  argued  that  there  had  been,  if  not  a  literal,  a  sub- 
stantial compliance  with  the  statute,  and  at  length  the  Com- 

*  Id  the  GaUoay  cau  [a.  b.  1833],  1  P.  6e  Knapp,  625.  (be  list  stated 
the  name  of  the  voter  objected  to  as  **  W.  Miller,**  In  fact  it  was 
"  William  Mitten"  and,  at  the  suggestion  of  the  committee,  the  objec- 
tion to  the  vote  was  abandoned  as  soon  as  counsel  had  mtiroated  the 
variance.  It  is  probable  that  this  had  been  only  a  clerical  error  in 
copying ;  but  it  was  hardly  a  case  of  idem  sotiaru,  and  the  erior  might 
have  misled. 

t  F^lc.  &  Fitz.  ^04. 

t  Barr.  &  Aust.  108. 
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mittee  interfered  to  Bay  that  ^  the  list  was  sufficient  in  point  of 
form.'  It  would  indeed  he  idly  cumbrous  and  expensive  to 
repeat  the  heads  of  objection  against  each  individual  name.* 
When  votes,  however,  are  thus  referred  to  classes,  or  '^  heads  of 
objection/'  all  the  greater  care  must  be  taken  to  secure  correct- 
ness in  respect  of  each  particular  name— as  to  whether  it  ought 
really  to  stand  there,  and  can  be  proved  liable  to  the  specified 
objection ;  diligence  herein  being  stimulated  by  recollecting  the 
penalty  of  costs.  Practically  speaking,  however,  some  risk  is, 
and  almost  always  must  be,  incurred,  by  inserting  names  merely 
at  a  venture,  as  &r  as  regards  having  made  them  the  subject 
of  distinct  individual  investigation.  It  ought  to  be  borne  in 
mind  that  the  difficulty  of  obtaining  evidence  is  generally  great ; 
and  it  has  most  frequently  to  be  sought  for  in  the  enemy's 
camp.  The  lists  and  the  petition  should  be  adjusted  to  each 
other  accurately :  that  is,  the  former  must  warrant  the  latter. 
An  objection,  or  head  of  objection,  not  falling  within  the  scope 
of  the  petition,  obviously  cannot  be  entertained. 

A  useful  form  of  ^  Lists  of  Objections'  will  be  found  in  the 
Appendix.  It  was  used  in  the  second  Harwich  Election,  1851 ; 
is  carefully  drawn,  and  of  comprehensive  application.  At  the 
foot  of  it  is  also  a  list  of  the  names  of  voters  proposed  to  be 
added,  together  with  the  grounds  alleged  in  support  of  the 
claim. 

There  is  one  case  in  which  no  lists  of  voters  intended  to  be 
objected  to,  need  be  given  in  to  the  clerk  of  the  General  Com- 
mittee— namely,  in  that  provided  for  by  the  52nd  section  of  the 
Election  Petitions  Act, — which  enacts,  that  if  notice  of  the 
death,  or  vacancy,  of  any  seat  of  any  member  petitioned  against, 
or  that  it  is  not  the  intention  of  such  member  to  defend  his 
election  or  return,  shall  have  been  inserted  in  the  Gazette  by 
order  of  the  Speaker,  and  no  party  shall  have  been  admitted  to 
defend  such  election  or  return;  then,  if  the  conduct  of  the 
returning  officer  be  not  complained  of  in  such  petition,  it  shall 
not  be  necessary  to  insert  such  petition  at  the  bottom  of  the 
then  list  of  petitions— but  the  General  Committee  shall  meet 
for  choosing  the  Select  Committee  to  try  such  petition  as  soon  as 

•  Id  the  Lyme  Regit  eate  [a.  d.  1842],  Barr.  &  Aust.  462,  opposite 
to  the  name  of  the  voter  was  written  only  a  reference  to  the  objection 
stated  against  the  name  oi  another  voter.  This  also  was  held  to  be  suf- 
ficient. 
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convenieiitly  may  be,  after  the  expiration  of  the  time  allowed  for 
parties  to  come  in  and  defend  such  election  or  return,  and  not 
less  than  one  day's  notice  of  the  time  and  place  appointed  for 
choosing  such  Committee  shall  be  given  in  the  votes ;  and  in 
soch  case  it  shall  not  be  necessary  to  deliver  to  the  clerk  of  the 
General  Committee  a  list  of  the  voters  intended  to  be  objected 
to.  In  all  other  cases,  however,  the  parties  complaining  of,  or 
defending  the  election  or  return,  must,  by  themselves  or  agents, 
deliver  in  to  the  clerk  of  the  General  Committee  the  lists  of 
voters  intended  to  be  objected  to,  not  later  than  6  o'clock,  p.m. 
on  the  sixth  day  next  before  the  day  appointed  for  choosing 
the  Committee  to  try  the  petition ;  and  the  clerk  shall  keep  the 
list  so  delivered  to  him  in  his  office,  open  to  the  inspection  of  all 
parties  concerned. 

It  is  necessary,  finally,  to  bear  in  mind  that  the  74th  section 
of  the  Election  Petitions  Act,  peremptorily  prohibits  the  Select 
Committee,  and  any  Commission  issued  by  it,  from  receiving 
evidence  against  any  vote  not  included  in  one  of  the  lists  of 
voters  delivered  in  to  the  Greneral  Committee  in  the  manner 
above  prescribed. 
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CHAPTER  XVIII. 

JURISDICTION   OF   THE    SELECT    COMKITTEB^ 
SCRUTINY— ORIGINAL  AND  APPELLATE. 


The  fltatatory  definitkMi  of  the  jurisdiction  of  a  Select  Com- 
mittee of  the  Home  of  Commoiu  fyt  the  trial  of  an  Ekctioa 
Petition,  is  to  be  found,  as  will  have  been  already  Been,*  in  two 
sections  of  the  Election  P^itions  Act,  1848.— By  the  6Sth 
section,  it  is  declared  to  consist  of  *^  the  mastribl  of  thb  Pb- 
TinoN  refund  to  it;''  and  l^  the  82nd  section  it  is  enacted, 
that  in  order  to  constitute  soch  a  Petition,  it  stust  ^^  eomflokn^^ 

(1)  Of  an  "undue  Election;"  ot 

(2)  Of  an  "undue  Return;*'  or 

(3)  That  "  no  Return  has  been  made,  according  to  the  re- 
quisition of  any  writ  issued  for  the  election  of  a  member  to 
serve  in  Parliament ;"  or, 

(4)  Of  "  the  special  matters  contained  in  any  such  Re- 
turn :''f  by  which,  it  is  conceived,  are  meant  those  matters 
of  excuse,  such  as  loss  of  poll-books,  &c.,  which  the  returning 
officer  may  venture  to  allege  for  not  making  a  due  return  to 
the  writ. 

Premising  that  the  jurisdiction  thus  defined  will  be  found  of 
a  twofold  character.  Original  and  Appellate,  as  will  presently  be 
explained,  it  is  obvious  that  the  first  matter  within  the  scope  of 
that  jurisdiction  is  the  Petition  itself, — its  form  and  substance, 
as  originally  received  by  the  House;  referred  by  it  to  the 
General  Committee ;  by  that  Committee  returned  to  the  House, 
annexed  to  the  Report  of  the  names  of  the  members  consti- 
tuting the  Select  Committee ;  and  by  the  House  finally  referred 
to  that  Select  Committee,  on  its  being  sworn  at  the  table  of  the 
House  "well  and  truly  to  try  the  matter  of  the  petition  re- 
ferred to  them,  and  a  true  judgment  to  give,  according  to  the 
evidence." 

•  Ante,  p.  301. 

t  The  fivefold  classification  of  election  petitions,  by  the  House,  will  be 
found  antCf  p.  313. 
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It  is  for  the  House,  in  the  first  instanoe,  to  receive  or  reject  • 
petition,  professing  to  be  aa  Election  Petition, — or  one  whidi 
the  House  may  deem  to  be  such,— for  inadmissibility  through 
noncompliance,  for  instance,  with  the  conditions  prescribed  by 
tibe  Election  Petitions  Act,  or  with  the  Sessional  Orders.    Thus 
OD  the  19th  November,  1852,*  a  petition  was  presented  to  the 
House,  not  in  the  character  of  an  Election  Petition,  but  pro- 
fessing that  its  object  was  to  pray  inquiry  into  the  conduct  of  a 
right  honouraUe  member  of  the  House,  with  reference  to  the 
Election  for  the  Borough  of  Derby,  at  the  General  Election  of 
1862.     The  member  presenting  it  gave  notice  that  his  object 
was  to  found  a  motion  upon  it,  for  the  consideration  of  the 
House.     The  petition  purported  to  be  that  of  <'  Electors  of  the 
borough  of  Derby  who  had  voted  at  the  last  Election ;"  and 
alleged  ^^  that  the  return  of  one  of  the  members  had  been 
procured  by  illegal  and  corrupt  means,  and  by  an  organized  sys- 
tem of  bribery,  which  had  been  resorted  to,  and  successfully  car* 
ried  out,  for  the  purpose  of  procuring,  and  which  did  procure^ 
the  return.''     The  petition  then  ^^pi*ayed^^  the  House  ''  to  insti- 
tute a  full  and  searching  inquiry  into  ^^the  allegations  of  this 
petition,  and  into  the  proceedings  of  the  Bi^t  Honourable  Gen- 
tleman in  question,  with  reference  to  the  last  Election  for  the 
borough  of  Derby."    The  Speaker,  hpwever,  pronounced  this  to 
be  a  petition  containing  allegations  complaining  of  an  '  undue 
return,'  and  consequently  coming  within  the  meaning  of  an  Elec- 
tion Petition :  and  as  it  was  not  indorsed,  as  required  by  the 
statute,  by  the  j^zaminer  of  Becognizances,  it  could  not  be  *  re- 
ceived,' and  no  motion  founded  on  it  could  be  entertained. t  The 
petition  was  consequently  withdrawn.    It  is  to  be  observed  that 
this  petition  did  not  in  precise  terms  of  the  statute  ^  complain ' 
of  *  an  undue  return,'  but  it  alleged  that  the  return  had  been 
]»rocured  by  illegal  and  corrupt  means,  and  Sprayed'  the  House 
to  institute  an  inquiry  into  the  '  allegations'  of  the  petition,  as 
well  as  into  certain  alleged  proceedings  connected  with  the  re- 
turn.    Had  the  petition  been  duly  indorsed  by  the  Examiner, 
and  60  referred  to  the  Select  Committee,  it  would  then  have 
become  a  subject  for  discussion  before  that  committee,  whether 
the  petition  was  one  satisfying  the  conditions  of  the  statute,  as 
a  "  campkUnt/'  and  not  vitiated  by  the  introduction  of  col- 
bt^ral  matters.    On  the  23rd  November,  another  petition  was 

•  Hans,  vol,  cxxiii.  .364.  t  Id.  p.  266. 
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presented  to  the  House  by  the  same  member,  signed  by  persons 
professing  to  be  'inhabitant  householders  of  the  borough  of 
Derby  /  alleging,  with  circumstantial  details,  that  at  the  last 
election  *  an  organised  system  of  bribery  was  had  recourse  to, 
in  defiance  of  the  laws  of  the  land,  and  to  the  great  scandal  of 
the  petitioners' — and  that  a  right  honourable  member  of  the 
Government  and  of  the  House  of  Commons  *  was  a  party  to 
such  system  of  bribery' — which  was  totcdly  at  variance  with  his 
position  in  the  Government  and  the  House;  and  'praying  the 
House  to  institute  a  full  and  searching  inquiry  into  the  pro- 
ceedings' of  the  gentleman  in  question,  *  with  reference  to  the 
last  election  for  the  borough  of  Derby.'  There  had  also  been  pre- 
sented to  the  House  a  petition  from  Electors  of  the  borough,  duly 
complaining  of*  an  undue  return,  on  the  same  grounds,  among 
others,  disclosed  in  the  two  above-mentioned  petitions,  which  on 
the  29th  November  was  made  the  subject  of  a  motion,  founded 
on  an  elaborate  statement  of  the  circumstances  of  the  case,  for  a 
Select  Committee  to  inquire  into  the  matter  of  the  petition.  It 
will  be  observed  that  the  petition  was  denuded  of  those  incidents 
of  its  predecessor  which  had  brought  it  within  the  definition  of 
an  election  petition:  it  was  not  from  the  parties,  nor  did  it  ^com- 
plain '  of  the  matter  specified  in  the  2nd  section  of  the  Election 
Petitions  Act,  1848.  In  answer  to  the  motion,  a  grave  objec- 
tion was  raised  by  Mr.  Stuart  Wortley,*  against  the  House 
acceding  to  the  motion.  An  election  petition,  relating  to  the 
same  transaction,  was  pending,  which  would  necessarily  bring 
that  transaction  before  a  judicial  tribunal  of  the  House — a  Select 
Committee ;  and  it  had  been  the  policy  of  the  Legislature,  ever 
since  the  Grenville  Act,  to  take  from  the  jurisdiction  of  the  House 
at  large,  all  matters  connected  with  elections,  and  refer  them  to 
a  more  impartial  tribunal.  If  the  facts  stated  in  the  petition 
then  before  the  House  were  true,  the  election  and  return  were 
void,  and  would  be  so  adjudged  by  the  Select  Committee :  but  if 
the  motion  before  the  House  were  to  be  acceded  to,  the  case  of 
one  of  the  parties  before  the  Select  Committee  must  be  dis- 
closed, to  the  great  prejudice  of  a  bond  fide  dispassionate  inquiry 
before  that  tribunal.  It  might  also  afibrd  a  dangerous  prece- 
dent—encouraging political  partisans  to  come  to  the  House  on 
the  same  sort  of  hybrid  petition  then  before  it,  and  at  the  same 
time  presenting^  a  real  election  petition  :~and  thus,  by  means  of 

*  Hans,  czxiii.  745. 
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the  other  petition,  try  what  could  be  done  before  an  nnswom 
committee,  by  cro68-examining  and  torturing  parties,  in  order 
to  extract  statements  which  they  had  not  a  right  to  extract  To 
this  Mr.  Walpole,  the  Home  Secretary,*  answered,  that  the  right 
of  the  House  to  inquire  into  bribery  was  independent  of  the 
statute  law,— that  they  had  an  independent  right  to  make  such 
inquiry  as  they  should  think  fit,  for  putting  a  stop  to  bribery— 
and  moreover,  that  the  House  had  a  right  to  entertain  any 
charges  which  might  be  made  against  one  who  was  a  membor 
of  both  the  House  and  the  Government.  If  a  due  case  for 
inquiry  were  established,  it  made  it  the  duty  of  the  House  to 
examine  into  it;  and  it  could  be  done  without  violating  any 
constitutional  privilege,  of  either  members  or  the  House. 
Though  the  inquiry  now  sought  for  might  possibly  operate  on 
the  election  petition,  and  be  so  far  inconvenient,  it  ought  not  to 
bind  the  committee,  nor  in  any  way  to  influence  it  in  dis- 
charging its  judicial  duty.  It  was  a  choice  of  evils,  and  the 
lesser  one  seemed  to  be  that  to  which  the  House  was  then  asked 
to  submit.  It  was  also  to  be  observed  that  the  right  honour- 
able gentleman  whose  conduct  was  impugned,  had  himself 
courted  the  inquiry,  and  had  both  the  privilege  and  the  right 
to  have  the  matter  fully  inquired  into,  with  a  view  to  setting 
himself  right  with  the  House.  Lord  John  Russell  concurred  in 
the  Home  Secretary's  view  of  the  constitutional  aspect  of  the 
question.  If  a  specific  case  could  be  alleged  against  a  per- 
son holding  high  office,  and  if  it  were  a  bar  to  inquiry  by  a 
committee  of  the  H-ouse  that  an  election  committee  had  been 
appointed,  that  would  be  a  great  evil,  and  a  bar  to  the  per- 
formance of  justice.  The  House  of  Commons  had  great  func- 
tions to  perform,  which  could  not  be  set  aside  by  any  statute,  f 
It  was  ultimately  agreed,  in  a  very  full  House,  that  a  Select 
Committee,  to  consist  of  ^ye  members,  should  be  appointed^ 
chosen  by  the  General  Committee  of  Retums4  With  due 
deference  to  such  high  authorities,  it  may  be  doubted  whether 
this  resolution  of  the  House,  dealing  with  unquestionably  a 
very  special  case,  may  not  afford  an  inconvenient  and  mis- 
chievous precedent,  such  as  that  alluded  to  by  Mr.  Stuart 
Wortley.     No  one  can  doubt  the  inherent  and  inalienable  right 

•  Hans,  cxxiii.  747.  f  Ibid.  p.  749. 

t  The  GeDerel  Committee  selected  the  following : — Mr.  Goulbum, 
Jjord  Harry  Vane,  Viscount  B«rrington»  Sir  William  Molesworth,  and 
Mr.  Deedes. 
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of  the  House  of  Commons,  vindicated  hj  Mr.  Wdlpole  fuid  Lord 
John  Rossell ;  whi2e  all  must  own  the  serious  inconvenienee 
which  was  acknowledged  by  the  fiurmer  to  exist,  viz.,  almost 
unavoidably  anticipating  and  prejudicing  a  pending  grave  judi- 
cial inquiry  by  a  tribunal  constituted  by  members  of  the  House. 
Without  farther  discussing  the  matter,  it  may  be  observed,  ^t 
the  ends  of  justice  and  the  purity  and  dignity  of  Parliam^t 
might  have  been  deemed  effiectually  secured,  by  giving  prece- 
dence to  the  judicial  inquiry  by  the  Select  Committee,  before 
whom  all  the  fects  nught  have  been  satis&ctorily  elicited,  and 
on  oath :  and  if  the  matter  alleged  in  the  petition  on  which  was 
founded  the  motion  for  a  Special  Committee,  should  be  esta- 
blished, the  Select  Committee  might  have  reported  the  special 
matter  to  the  House,  and  recommended  further  inquiry ;  or  the 
House  might,  of  its  own  motion,  have  ordered  an  independent 
inquiry  into  the  conduct  of  one  of  its  members,  as  disclosed  by 
evidence  reported  to  the  House.  This  view  of  the  case,  how- 
ever, was  not  presented  to  the  House,  except  by  a  casual  sug- 
gestion of  the  member  who  proposed  the  motion ;  and  the  deci- 
sion at  which  the  House  arrived,  has  certainly  established  a 
most  important  precedent,  one  lying  on  the  very  line  of  ri^it, 
and  at  least  apparently  infringing  the  great  salutary  principle 
on  which  was  founded  the  Grenville  Act.  It  happened  happily, 
in  the  present  instance,  that  the  whole  House  entertained  the 
unusual  application  in  a  grave  and  temperate  spirit  befitting  such 
an  assembly ;  but  it  might  have  been  far  otherwise ;  and  so  a 
glimpse  might  have  been  suddenly  afforded  of  such  revolting 
scenes  as  called  forth  the  Grenville  Act.  When  the  House  had 
received  a  petition,  and  duly  referred  it,  as  an  election  petition, 
to  the  Select  Committee,  it  was  held  by  a  committee,  in  the 
year  1851,*  that  though  the  petition  did  not  state  on  the  face  of 
it  to  what  tribunal  it  was  addressed,  inasmuch  as  it  altogether 
omitted  the  words  *'  to  the  Commons  of  the  United  Kingdom  in 
Parliament  assembled,"  the  fact  that  the  petition  had  been 
received  by  the  House,  sufficiently  designated  it  to  be  a  petition 
to  the  House  of  Commons.  In  the  same  year,  it  was  objected, 
before  another  Committee, f  that  there  had  been  no  proof  of  the 
signatures  of  the  two  petitioners ;  but  it  was  successfully  an- 
swered, partly  on  the  grounds  urged  in  the  former  case,  that 

•  Ante,  p.  322.    Bu  Aibant,  1851.     Printed  Minutes,  p.  2. 
t  S^rv'ieh  cSecond),  1851.    Printed  Minutes,  p.  4. 
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tiie  petitioii  bayisg  been  regakrly  referred  to  die  committee  bj 
tifate  proper  auliioritiesy  must  be  treated  by  the  Committee  «■ 
r^nlar— the  time  for  inqiiHiag  into  its  regularity  being  befeve 
reference  to  the  Select  Committee.  It  seems  difficult  to  f»> 
concile  this  case  with  principle,  or  with  other  receat  oasea 
decided  by  dection  committees :  for  it  has  been  properly  hdd, 
in  more  than  one  mstaaee,  that  the  opponeats  of  a  petition 
may  call  upon  the  petiti<»er  to  establish  the  truth  of  his  alIega-> 
tbn,  ^lat  be  is  a  person  entilied  to  petition,  as  one  who  had 
other  "TOted,''  or  had  'M»ad  ari^  to  vote"  at  that  election  to 
which  the  petition  relates ;  or  ''  claimed  to  have  had  a  right  to 
be  returned  or  elected ;"  or  ^'  alleged  himself  to  haTC  been  a 
candidate  at  the  election."*  In  the  first  place,  the  safficieney 
of  the  uBtgation  of  these  matters  must  be  decided  by  the  Seleet 
Committee,  on  objection  taken,  if,  for  instance,  the  petition 
stated  merely  that  the  petitioners  "  claimed  to  have  had  a  right" 
to  vote,  that  (whatever  might  have  been  the  amount  of  proof 
requisite  to  sustain  such  claims)  would  have  been  sufficient,  as 
we  have  8een,t  under  stat.  7  &  8  Vict.  c.  103,  s.  2,  but  might  be 
heM  to  disclose,  <m  the  face  of  the  petition,  no  right  to  petition 
witiiin  the  £3ection  Petitions  Act,  1848,  which  is  in  terms 
restricted,  as  far  as  relates  to  elections,  to  those  who  either 
'voted*  or  'had  a  right  te vote,'  It  is  not  likely,  however, 
that  those  entrusted  with  the  preparation  of  the  petition  will  fail 
to  adhere  to  the  few  and  distinct  requisites  prescribed  by  the  sta- 
tute; and  probably  only  those  persons  will  be  selected  to  sign 
the  petition  who  will,  ex  mqjori  oauteld,  satisfy  botii  conditions— 
of  having  '  had  a  right  to  vote,^  and  exercised  that  right  in  point 
of  fact.  In  the  second  i^ace,  the  right  of  petitioning  must  be  the 
subject  of  inquiry,  somewhere ;  tmd  it  cannot  be  by  the  House  at 
large,  or  the  General  Committee,  for  then  they  would  be  trying 
'  the  matter  of  the  petition,'  which,  nevertheless,  has,  in  con- 
formity with  the  statute,  been  devolved  by  them  upon  the  Select 
Committee.  "Were  this  otherwise,  the  whole  of  the  existing 
machinery  for  the  trial  of  election  petitions  would  be  deranged, 
and  tiie  House,  ibr  instance,  entangled,  on  the  presentation  of 
every  election  petition,  in  preliminary  dbcussions  concerning 
the  '  righf  which  An  elector  had  to  vote — whether  he  had  voted 
in  point  of  fact,  or  whether  he  satisfied  the  other  requisites  pre- 

«  Election  Petitions  Act,  l«48,  s.  12. 
t  Ante,  p.  306. 
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scribed  by  the  statute.  These  are  matters  plainly  within  the 
exclusive  province  of  the  Select  Committee,  before  whom  those 
yarioos  points  may  be  started  which  have  been  glanced  at  in 
a  preceding  chapter.* 

It  has  been  properly  observed,  that  a  Select  Committee  is 
the  legitimate  tribunal  before  which  objections  to  both  the  form 
and  the  substance  of  petitions,  ought  now  to  be  taken :  and  that 
any  attempt  to  restore  the  old  practice  of  discussing  contro- 
verted elections  and  returns  in  the  House,  is  an  infringement  of 
the  Grenville  Act,  and  a  violation  of  the  present  constitution  of 
Parliament. t  Again— the  2nd  section  of  statute  7  &  8  Vict 
c.  103,  enacted  that  no  petition  should  be  received  *'  by  the 
House,''  unless  signed  as  prescribed  by  the  Act :  while  the  cor- 
responding section  of  the  Election  Petitions  Act  contains  no 
such  negative  clause,  but  enacts  simply  that  the  petition,  in  order 
to  "  be  deemed  an  election  petition,"  "  shall  be  subscribed"  by 
the  specified  parties :  but  the  negative  clause  is  applied,  in  sec- 
tion 7,  to  an  election  petition  not  indorsed  by  the  certificate  of 
the  Examiner  of  Recognizances — in  which  case,  "  no  election 
petition  shall  be  received,''  If,  therefore,  a  petition  purport  to 
be  duly  signed,  J  it  must  be  '  received'  without  further  inquiry, 
when  indorsed  by  the  Examiner,  and  afterwards  dealt  with  by 
the  Select  Committee ;  the  only  authority  competent  to  deal 
with  the  matter. 

It  is  to  be  observed,  that  the  statute  7  &  8  Vict.  c.  103, 
s.  4,  following  the  provisions  of  statute  28  Geo.  III.  c.  52, 
s.  2,  confirmed  the  right  of  petitioning  on  those  ^^  claiming 
therein,''  [i.  e.  in  their  petition]  "  to  have  had  a  right  to  vote ; 
or  '  claiming  therein'  to  have  had  a  right  to  be  elected  or  re- 
turned ;  or  "  ALLEGING  themsclvcs  to  have  been  candidates ;" 
in  all  the  three  cases,  the  title  of  the  petitioners  being  alike,  ex- 

•  Chap.  xvii. 

t  Rogers,  Law  and  Practice  of  Election  Committees,  1 1.  Athlone, 
[a.  d.  1842J,  Barr.  &  Aust.  662.  In  the  Belfast  case,  [a.  d.  1842], 
Id.  p.  553,  it  was  held  by  the  House  (as  seen  ante,  p.  310),  on  debate, 
that  It  was  made  imperative  on  the  House  to  refer  to  the  General  Com- 
mittee all  petitions  which  had  been  received .  by  the  House.  They 
therefore  did  so  in  a  case  where  between  the  election  and  the  presenta- 
tion of  the  petition  the  petitioner  had  been  created  a  peer. — Id. 

I  It  is  of  course  the  duty  of  the  member  presenting  the  petition, 
reasonably  to  satisfy  himself  as  to  the  bona  fides  of  it ;  of  which  the 
assurance  of  the  parliamentary  agent  would  be,  generally  speaking,  a 
sufficient  guarantee* 
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pressly,  required  to  be  alleged  in  the  petition.  In  the  Election 
Petitions  Act,  1848,  the  only  departure  from  the  stat.  7  &  8 
Vict.  c.  103,  8.  4,  in  respect  of  petitioners,  is  in  the  definition  of 
the  first  of  the  three  classes — which  empowers  those  electors  to 
petition,  who  "  voted— or  had  a.  right  to  yote"  at  the  elec- 
tion :  but  the  Act  does  not  expressly  require  either  fact  to  be 
stated  m  the  petition.  The  Act  does  not,  like  its  predecessor, 
expressly  require  the  '  claim  to  have  had  a  right  to  be  returned 
or  elected'  to  be  made  in  the  petition  ;  but  the  having  been  a 
candidate  is  a  fact  which  he  is  required  simply  *'to  allege" — 
that  is,  in  the  petition.  The  prevalent  mode  of  stating  the 
right  of  petitioning,  adopted  in  the  petitions  of  1847-8,  under 
Stat.  7  &  8  Vict.  c.  103,  s.  4,  and  which  will  presently  be  gene- 
rally intimated,*  it  may  be  useful  to  take  the  same  course  with 
the  extraordinary  number  of  petitions — one  hundred  and  nine — 
presented  in  November,  1852,  under  stat.  1 1  &  12  Vict.  c.  08,  s.  2. 
Twenty-twot  allege  the  petitioners  to  be  '  registered  electors, 
who  claimed  at  the  election  to  have  had,  and  had  a  right  to  vote, 
and  did  vote.'  Some  of  these,  as  in  Nos.  16,  20,  27,  ''  claimed 
to  have  a  right  to  vote.''  Thirty-one  X  aver  that  the  petitioners 
were  ''registered  electors,  and  had  a  light  to  vote,  and  did 
vote."  One  §  alleges  that ''  the  petitioner  claims  to  have  had 
a  right  to  vote  at  the  time  of  the  election,  and  was  at  such  time, 
and  has  since  continued  to  be,  and  is  still,  an  elector  of  and 
voter  for  the  borough,  and  as  such  had  a  right  to  vote,  and  did 
vote."  Three  ||  allege  that  the  petitioners  *  were  registered 
electore,  entitled  to  vote,  and  did  vote.'  One  1[  states  that  the 
petitioners  were  '  registered  electors,  and  claimed  to  have,  and 
had  a  right  to  vote.*  Three  **  allege  simply  '  that  they  were 
electors,  and  voted.'  One,tt  that  the  petitioners  were,  at  the 
time  of  the  election,  ''  electors,  and  did  claim  to  have  a  right  to 
vote,  and  did  exercise  such  right  by  voting."    Another,^  that 

•  Post,  p.  337. 

t  Nos.  4,  11, 16,  20,  27,  32,  36,  42.  43,  44,  45,  65,  62,  83,  89,  90, 
92,  94,  98,  102,  106,  1 17,  Volt*  for  November,  1852. 

X  Nos.  5,  8,  9.  15,  19,  21,  22,  29.  31,  33,  41,  52,56,  57,  58,60,  61, 
65,  69.  71,  74,  77.  80,  81,  84,  88,  95,  97,  103,  108,  109,  Vom, 

i  No.  51,  VoUs, 

II  No8.2, 13,  48,  VoUt, 

%  No.  64,  VotM, 

••  Nos.  47,  76,  100,  Fo/et. 

tt  No.  30.  Vote$, 

XX  No.  14,  Voi9%^ 
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'  they  were  registered  electors,  and  now  are^  and  had  a  right 
to  Yote,  and  did  vote.'  One*  says  that  the  petitioner  '^is  and 
tDOs  an  elector  of,  &c.,  and  had  the  right,  and  was  entitled  to 
YOte,  and  did  vote"  at  the  election:  while  another f  adopts 
the  same  description,  omitting  only  one  of  the  superfluous  alle- 
gations. One  I  asserts  that  the  petitioner  was  ''  a  duly  regis- 
tered elector,  and  had,  and  claimed  to  have  had  a  rjght  to 
vote/'  Another  declares  that  the  petitioners  "  are  and  were 
registered  electors,  and  had  a  right  to  vote,  find  did  Yote."§ 
Two  II  state  that  the  petitioners  ''  were  registered  electors,  and 
had  a  right  to  vote ;"  two, IF  that  the  petitioners  had  a  right 
to  vote,  and  voted :''  one,  that  the  petitioner  ''  was  a  registered 
elector,  and  voted;"**  another,  that  the  petitioner  is  a  voter, 
and  was  entitled  to  vote."  ft  ^^^  avers  that  the  petitioner 
was  ''  an  elector,  and  voted,  and  was  a  candidate ;"  H  a  second, 
that  he  '^  was  a  candidate,  and  had  a  right  to  be  returned  and 
elected,  and  was  duly  elected :"§§  a  third,  that  he  ''was  a 
candidate,  and  claims  to  have  been  duly  elected  by  a  majority 
of  the  legal  voters :"  ||||  while  twenty-seven  allege  themselves 
simply  to  have  been  "  candidates,"  1F1F  It  certainly  seems 
singular  that  the  gentlemen  who  drew  many  of  these  petitions 
should  have  thought  it  necessary,  in  those  framed  under  the 
Election  Petitions  Act,  1848,  to  insert  a  petitioner's  "claim  to 
have  a  right  to  vote,  as  if  the  petition  had  been  drawn  in  ac- 
cordance with  the  repealed  stat.  7  &  8  Vict.  c.  103,  s.  4 ;  and 
also  that  the  words  of  the  statute  now  in  force  were  not  adhered 
to,  by  stating  simply  that  the  petitioners  "voted,"  or  "had  a 
right  to  vote,"  or,  at  all  events,  "  voted  and  had  a  right  to 
vote" — according  to  the  facts.  Whether  it  be  necessary  to 
allege,  at  all,  the  right  of  an  elector  to  petition,  would  seem  to 
be  settled  by  the  uniform  practice,  which  affords  evidence  that 
such  is  the  common  law  of  Parliament.  It  may  i)erhaps  be 
held,  that  provided  a  petition  contain  a  distinct  allegation,  satis- 
fying either  alternative  right, — in  respect  of  voting,  or  having 

•  No.  67,  Vous.  t  No.  72,  Votet. 

t  No.  93,  Vot€i.  i  No.  86,  Votet. 

II  Nos.  70, 87,  Voteu  f  Nos.  2—101,  Votes. 

••  No.  91,  Vote$.  tf  No.  104,  Votes. 

n  No.  63,  Votes.  §§  No.  37,  Votes. 
nil  No.  3,  Votes. 

tH   No8.  7,  10,  12,  17,  18,  23,  24,  25,  26.  39.  40,  46,  49,  fiO,  63, 

64,  69,  66,  68,  73,  78,  79,  82,  86,  96,  99,  105,  Votes. 
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had  a  riglit  to  Tote,— it  will  Bufiice ;  and  will  not  be  impaired 
by  the  addition  of  irrelevant,  snperflaons,  or  insnfiicient  allega- 
lions.     Utile  per  inutUe  nan  vitiatur. 

The  following  case  may  serve  as  an  example  of  the  questions 
which  may  arise  before  the  Select  Committee,  as  to  the  allega- 
tion, and  proof  of,  the  title  of  a  petitioner. 

In  the  Chester  case  (1848)  the  petitioners  stated  that  they 
were  "registered  electors  for  the  Northern  division  of  the 
county  of  Chester,  and  had  a  right  to  vote,  and  <Bd  vote,  at 
such  election  :*'  and  the  counsel  for  the  sitting  member  insisted 
that  the  Committee  were  bound  to  inquire  into  all  the  allega- 
tions of  the  petition ;  and  required  it  to  be  proved  that  the  pe- 
titioners "  had  a  right  to  vote,  and  did  vote,  at  the  election." 
It  wOl  be  observed,  that  that  question  arose  under  stat.  7  Ac  8 
Vict.  c.  103,  s.  2,  which  conferred  the  right  of  petitioning  on 
''  some  person  claiming  therein  to  have  had  a  right  to  vote." 
After  argument  and  deliberation,  the  committee  determined  that 
the  petitioners  must  prove  "  that  they  Iiad  a  right  to  vote  at 
the  last  election,  before  prosecuting  further  the  inquiry ;"  and 
strict  proof  was  then  given  of  the  identity  of  the  two  peti- 
tioners with  two  voters  of  their  name  standing  in  the  register 
and  on  the  poll  j  the  property  in  respect  of  which  they  voted, 
and  where  situate ;  and  their  residence.  No  proof  was  given 
of  their  voting,  beyond  that  supplied  by  the  fact  of  their  names 
standing  on  the  poll-books.  The  counsel  for  the  sitting  mem- 
bers thereupon  admitted  that  the  petitioners  had  established  their 
right  to  be  such.  In  this  case,  it  might  perhaps  have  been  held 
to  suffice  for  them  to  have  "claimed"  in  their  petition  "to  have 
had  a  right  to  vote  :"  but  they  alleged  that  they  "  h£td  a  right 
to  vote,  and  Sd  vote."  Many  of  the  petitions  in  that  year, 
and  under  that  statute,  alleged  that  "  the  petitioners  had  and 
claimed  to  have  had  a  right  to  vote:"  "  that  they  were  electors 
claiming  and  having  a  right  to  vote  :"  others  followed  the  form 
used  in  the  Chester  election  petition.  Some  alleged  that  the 
petitioners  "  were  electors,  and  had  a  right  to  vote,  and  did  in 
fact  vote :"— some  that  they  "  were  electors ;  registered  as  such ; 
and  had  a  right  to  vote ;  and  did  vote."  These  and  other 
variations  show  some  degree  of  incertitude  in  the  minds  of  those 
who  had  drawn  the  petitions,  as  to  the  language  of  the  act  then 

*  Ch9tier,  1848.    Printed  Minutes,  i.  46. 
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in  force.  In  the  Election  Petitions  Act,  1848,  the  language 
is,  ''who  voted,  or  kcul  a  right  to  vote:"  and  the  question 
under  that  act  would  appear  to  be,  whether  an  allegation  in 
either  altematiye  would  not  satisfy  the  statute  now  in  force : 
the  proof  of  such  allegation  depending  upon  the  considerations 
already  indicated.  In  the  same  year  in  which  the  Chester  case 
arose,  that  of  Harvoich,'^  which  was  previous  to  the  former  one, 
it  was  objected  that  the  petitioner  was  not  entitled  to  become 
such,  because,  though  in  point  of  fact  he  was  on  the  register 
and  had  voted,  yet  he  had  had  no  right  to  do  so,  owing  to  non- 
residence  :  that  his  being  on  the  register  entitled  him  to  tender 
his  vote  at  the  poll,  but  did  not  make  his  vote  a  good^one:  and 
the  objection  was  declared  to  be  founded  on  stat.  6  Vict.  c.  18, 
8. 70,  requiring  residence  down  to  the  time  of  voting.  The  pe- 
tition stated  the  petitioner  to  have  been  an  elector  registered  as 
such,  that  he  had  a  right  to  vote,  and  did  vote ;  and  he  also 
described  himself  as  '  claiming  to  have  had  a  right  to  vote.' 
The  committee,  however,  decided  that  as  he  had  ''  claimed  to 
vote,  and  had  actually  voted,''  it  was  sufficient,  and  the  case 
must  be  proceeded  with.  Here  again,  the  claim  alone  would, 
it  is  admitted,  have  sufficed  under  stat.  7  &  8  Vict.  c.  103,  s.  2, 
and  the  actttcd  voting,  under  stat.  11  &  12  Vict.  c.  98,  s.  2;  sub- 
ject to  the  points  discussed  in  the  preceding  chapter,  already 
referred  to,  appearing  to  render  it  doubtful  whether  a  mere  de 
facto  voting  will  satisfy  the  latter  statute.  If,  then,  the  peti- 
tioner's locus  standi  before  the  Select  Committee  may  be  thus 
questioned,  as  it  seems  clear  that  it  may  be,  on  what  principle 
can  another  material  fact,  that  of  his  signature  to  the  petition, 
be  beyond  the  jurisdiction  of  the  Select  Committee,  so  as  to 
relieve  him  from  proof  of  the  feet,  where  it  is  required  ?  In  the 
language  of  the  Select  Committee  appointed  to  report  to  the 
House  concerning  the  alleged  forgery  of  a  signature  to  the 
Aylesbury  election  petition,  in  1851,  ''the  signature  to  an  elec- 
tion petition  is  ihe  foundation  of  an  important  judicial  proceed- 
ing.f  In  the  years  1689  and  1774,  it  was  resolved  by  the  House 
"that  aU  petitions  presented  to  the  House,  ought  to  be  signed  by 
the  petitioners  with  their  own  hands,  by  their  names,  or  marks" 
— and  that  "  it  is  highly  unwarrantable,  and  a  breach  of  the 
privileges  of  the  House,  for  any  person  to  set  the  name  of  any 

•  Harwich,  1848,  Printed  Minutes,  1 ;  P.  R.  &  D.  72, 
t  Report,  p.  4. 
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Other  person  to  any  petition  presented  to  the  House/'  Na- 
merous  cases  are  to  be  found  in  the  Joumab,  of  references  to  the 
Conunittee  of  Privileges  and  Elections,  to  inquire  whether  the 
petition  was  signed  by  the  petitioner,  and  under  what  circum- 
stances,* and  these  Journals  contain  many  cases  of  petitions 
rejected  on  account  of  the  signatures  having  been  improperly 
affixed.  In  the  case  above  referred  to,t  this  matter  became  the 
subject  of  appeal  to  the  House  ;  which  appointed  a  committee 
to  inquire  into  the  mode  in  which  the  signatures  to  the  petition 
against  the  member  for  Aylesbury  had  been  obtained ;  and  as 
their  report  to  the  House,  calling  its  attention,  pointedly,  to  the 
above-mentioned  resolutions  of  1689  and  1774,  ex  preened  their 
opinion  that  one  John  Stratt  had  not  had  the  authority  of  the 
petitioner  to  sign  his  name,  the  conduct  of  the  former  and  ano- 
ther person  concerned  had  been  '^highly  culpable,''  the  House 
severely  reprimanded  those  who  had  been  guilty  of  such  mis- 
conduct. It  may,  however,  well  be  doubted  whether,  in  addi- 
tion to  the  House,  thus  interfering  to  vindicate  its  privileges  and 
punish  those  who  are  guilty  of  a  breach  of  them,  it  be  not  open  to 
the  opponents  of  the  petition  to  show  before  the  Select  Committee, 
that  it  is  in  fact  no  election  petition  at  a//— being  destitute  of  that 
justly  pronounced  to  be  its  ^* foundation^* — as  not  signed  by 
those  only  entitled  to  sign  it ;  and  consequently  that  the  Select 
Committee  has  no  jurisdiction  to  entertain  it.  Were  this  other- 
wise, a  Committee  might  go  on  for  a  great  length  of  time  trying 
the  merits  of  an  election  or  return,  brought  before  it  by  means 
solely  of  forged  signatures ;  and  the  second  section  of  the  Elec- 
tion Petitions  Act,  1848,  which  peremptorily  enacts,  that  an  elec- 
tion petition  ^^  shall  be  subscribed  by  some  person**  clothed  with 
the  requisite  qualification,  would  thus  become  a  dead  letter.  The 
forgery  of  the  signatures  may  not  be  discovered  till  after  the 
petition  has  been  referred  to  the  Select  Committee  :  but  as  soon 
as  it  is  discovered,  it  seems  only  just  to  give  efiPect  to  the  objec- 
tion, regard  being  had  to  the  public  interests,  and  the  whole 
policy  of  our  election  laws.  Thus  in  the  Nottingham  case,  % 
the  title  of  the  petitioner  was  not  impugned  till  after  the  merits 
of  the  petition  had  been  under  consideration  for  more  than  five 
days :  but  the  objection  was  entertained,  very  ably  discussed, 

*  Rogers*  Law  and  Practice  of  Election  Committees,  8,  note  (a). 

t  AyUibury,  1851. 

t  A.  D.  1819,  Corbett  &  Daniel,  197. 
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and  proved  successful.  This  case  arose  on  statute  28  Geo.  3, 
c  52 ;  sect.  1  of  which  conferred  the  right  on  '  some  person  or 
persons  claiming  therein  to  have  had  a  right  to  vote  at  the  elec- 
tion'— being  identical  with  the  provision  contained  in  stat.  74c 
8  Vict  c.  103,  s.  2.  The  petition  stated  the  petitioners  to  be 
^'  electors  and  persons  having  a  right  to  vote,  and  who  did  vote 
at  the  last  election  for  the  said  town  and  county :''  and  that  at 
the  last  election  '*  for  the  town  and  county  of  the  town  of  Not- 
tingham," kjc. :  but  in  the  writ  and  return  the  election  was 
stated  to  be  for  '^  for  the  town  of  Nottingham."  The  objections 
were,  first — that  the  petition  did  not  disclose  that  the  petitioners 
were  persons  having  a  right  to  vote  for  Nottingham— Hxe  word 
^'said"  having  reference  grammatically  to  the  immediate  antece- 
dent, '  the  city  of  London,'  where  the  petitioners  were  described 
as  residing.  Secondly,  that  the  petition  stated  the  election  to 
have  been  for  ''  the  town  and  county  of  the  town  of  Notting- 
ham," whereas  it  ought  to  have  been  "  for  the  tovm  of  Not- 
tingham" only.  The  Committee  determined  that  the  petition 
was  not  conformable  with  the  statute,  and  that  the  petitioners 
should  not  be  allowed  to  proceed.  This  case,  though  one  atric- 
tissimi  juris,  is  a  decisive  authority  to  show  the  jurisdiction  of 
committees  to  entertain  such  objections,  and  that  at  any  time. 
It  is  true  that  these  are  in  the  nature  of  preliminary  objections, 
and  ought  to  be  made  promptly,  or  satisfactory  reasons  assigned 
for  not  doing  so :  but  even  now  it  is  worthy  of  consideration 
whether  the  Select  Committee  is  not  bound  to  give  effect  to  a 
valid  objection,  going  to  the  very  foundation  of  their  jurisdic- 
tion. If  the  committee  be  satisfied  that  the  objectors  have 
been  negligently  or  designedly  lying  'by,  so  as  to  occasion  a 
needless  expenditure  of  the  parties'  time  and  of  money,  there 
may  be  modes  of  dealing  with  such  a  case  in  a  manner  to  pre- 
vent its  recurrence.  If  it  be  known,  on  the  other  hand,  that 
effect  will  be  given  to  a  well  grounded  objection  of  this  kind, 
whenever  discovered,  it  will  be  likely  to  quicken  the  vigilance 
of  those  presenting  petitions,  so  as  to  avoid  affording  any 
ground  for  such  objection,  instead  of  opening  a  wide  door  for 
n^ligence  and  fraud. 

Thus  much  for  the  petition  ;  with  which  the  Select  Com- 
mittee has  to  deal  in  the  first  exercise  of  its  original  jurisdic- 
tion. To  follow  the  order  of  time,  however,  in  the  progress  of 
those  events  with  which  Election  Committees  have  to  deal,  it 


APPEAL  FROM  RETISINO  BARRISTER-- 8CRUTINT.    S41 

may  now  be  convenient  to  advert  to  the  appellate  capacity  of 
the  Select  Committee,  and  afterwards  complete  the  considera- 
tion  of  its  extensive  original  jurisdiction. 

The  appellate  jurisdiction  of  the  Select  Committee  has  been 
strictly  and  advantageously  circumscribed  by  recent  legislation. 
The  tribunals  in  respect  of  which  this  appellate  jnrisdictioif 
exists,  are  the  courts  of  the  revising  barristers,  in  England  and 
Wales,  of  the  assistant  barristers  in  Ireland,*  and  the  sherifis, 
and  sheriffs'  courts  of  appeal  in  Scotland.f 

I.  Enolakd  and  Wales. — The  legislature  has  been  very 
anxious  to  confine  the  discussion  of,  and  adjudication  upon,  the 
rights  of  voters,  to  the  court  of  the  revising  barrister,  for 
reasons  made  amply  evident  in  several  preceding  chapters.  He 
is  invested,  for  that  purpose,  with  ample  powers,  and  is  required, 
'  upon  the  hearing,  in  open  court,  finally  to  determine  upon 
the  validity  of  claims  and  objections,  X  with  the  same  powers, 
and  proceeding  in  the  same  manner,  as  the  returning  ofiicer 
did  previously  to  the  year  1832.'  To  rectify  any  miscarriage 
of  the  rievising  barrister,  however,  in  point  of  law,  and  of 
law  alone,  the  Court  of  Common  Pleas  has  been  constituted 
a  court  of  appeal,  whose  decisions  are  final,  '  and  conclusive 
on  the  point  of  law  adjudicated  upon,'  and  binding  on  every 
Committee  of  the  House  of  Commons  '  appointed  for  the  trial 
of  an^  election  petition. '§  It  is,  at  the  same  time,  left  to  the 
revising  barrister  to  grant  or  refuse  an  appeed  to  the  Court  of 
Common  Pleas,  according  to  his  discretion ;  and  he  may  have 
exercised  a  very  iaulty  discretion  in  refusing  to  grant  a  '  case.' 
The  register  is  *  conclusive  evidence  that  the  persons  therein 
named  continue  to  have  the  qualification  annexed  to  their  names 
in  the  register  in  force  at  the  election,'  subject  to  two  excep- 
tions respectively  applicable  to  county  and  borough  voters  :|| 
yet  it  is  obvious  that  the  right  of  voting  may  have  been  allowed, 
or  disallowed,  by  the  revising  barrister  altogether  erroneously. 
To  meet  such  a  contingency,  it  is  enacted  that,  first,  in  the  case 

•  Ante,  p.  57. 

-f  Ante,  p.  43. 

t  6  Vicl.  c.  18,  8.  41. 

§  Ante,  p.  137.  The  right  of  voting  is  not  affected  by  an  appeal 
pending  at  the  time  of  issuing  the  writ  of  election  ;  nor  will  the  poll  or 
return  be  altered  or  affected  by  any  subsequent  decision  on  such  appeal. 
Stat.  6  Vict.  c.  18,  8.  69,  post,  p.  299,  a. 

K  Sects.  79, 98. 


3^     JURISDICTION  OF  THE  SELECT  COMMITTEE — 

of  a  person  whose  name  stands  on  the  register,  having  heen 

SPECIAIXT   Il£TAIIYBD  Or  INSBBTED  in    it,    by    the  EXPRESS 

DBCisiOK  of  the  revising  barrister; — and  secondly,  in  the  case 
of  a  person  whose  name  does  not  appear  on  the  register,  but 
who  tendered  his  vote  at  the  election,  his  name  having  been 
•EXPUNGED,  or  OMITTED  from  the  register,  by  the  express 
Decision  of  the  revising  barrister: — it  is  in  these  two  cases 
open  to  the  Select  Committee  to  inquire  into  and  decide  upon 
the  right  to  vote,  of  any  pa'son  so  situated,  equally  in  the  case 
of  an  existing  alleged  statutory  or  common  law  incapaciti/f  as 
in  any  other  case  of  alleged  want  of  right  to  be  registered. 
Incapacity  arising  subsequently,  faUs,  as  will  be  seen  in  the 
next  chapter,  within  the  original  jurisdiction  of  the  Select 
Committee.  The  retention,  or  insertion  of  the  name,  and  the 
omission  of  or  expunging  it,  must  be  proved  to  have  been  so  done 
specially  by  the  express  decision  of  the  revising  barrister.  This 
is  a  question  of  &ct,  to  be  ascertained  by  evidence  of  what  took 
place  in  his  court.  The  case  must  be  shown  to  have  been  one 
out  of  the  ordinary  course— i.  e.  not  the  mere  insertion,  or  re- 
tention, as  it  were,  sub  silentio,  but  specially,  after  the  right 
had  been  challenged  and  discussed,  so  as  to  call  for  the  express 
decision  of  the  barrister.  Were  this  to  be  otherwise,  the 
register  would  no  longer  be  final,  and  the  statute  6  Vict.  c.  18, 
which  is  in  that  respect  pardy  declaratory,  rendered  nugatory. 
If  this  express  decision  be  given,  then  the  name  is  '^  speddUy 
retained,  inserted,  omitted,  or  expunged,*'  and  may  become 
the  subject  of  similar  discussion  before  the  Select  Committee,  on 
a  scrutiny.  It  was  properly  decided  by  the  committee  in  the 
first  Harwich  case  1851,*  that,  before  they  could  enter  into  the 
case  of  any  vote  decided  upon  by  the  revising  barrister,  they 
would  "require  evidence  that  the  vote  was  thus  specially  re- 
tained, or  expunged,"  [or  omitted]  **  from,  or  inserted  in  the 
list  by  his"  [express]  "  decision."  The  natural  source  of  such 
evidence  would  appear  to  be  the  revising  barrister  himself,  who 
should  produce  his  note-book,  in  which  it  seems  reasonable  to 
expect  that  he  has  made  memoranda  from  which  he  might  speak 
with  confidence  as  to  the  fact  of  any  name  having  been  *•'  spe- 
cially" dealt  with  by  him  by  means  of  an  "express  decision." 
If,  for  instance,  he  were  to  enter  the  particular  name  in  his 
book,  and  add  the  words  "  specially  inserted  or  retained,"  or 

*  Printed  Minutes,  p.  77. 
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"  expunged"  or  ^'omitted,— by  my  express  decision/'  it  would 
greatly  facilitate  the  proof  before  the  committee ;  and  it  is  dif^ 
ficalt  to  see  any  good  reason  for  this  not  being  done.  Some 
revising  barristers*  have  objected^  before  committees,  to  being 
called  as  witnesses,  because  the  situation  of  revising  barrister 
was  a  judicial  one ;  others  have  given  their  evidence  ''  under 
protest  :"t  ^^^  i^  ^  conceived  that  neither  protest  nor  objection 
is  called  for  by  either  decorum,  or  necessity ;  inasmuch  as  there 
seems  no  pretence  for  considering  the  act  of  giving  evidence 
before  a  committee  of  the  British  House  of  Commons,  an  act  in 
the  slightest  degree  derogatory  to  the  highest  judicial  character 
of  a  witness.  The  late  Yice-Chancellor  of  England,  Sir  Lancelot 
Shadwell,  attended  in  the  Court  of  Queen's  Bench,  a  few  years 
ago,  in  the  case  of  Duncombe  v.  Daniel,  when  summoned  as  a 
witness,  for  the  purpose  of  stating,  in  support  of  a  plea  of  justi- 
fication to  a  libel,  a  circumstance  which  had  occurred  before 
him, — in  feet,  an  observation  made  by  him,  when  acting  judi- 
cially in  his  court.  He  raised  no  question  such  as  some  of  the 
revising  barristers  have  felt  it  their  duty  to  raise,  nor  objected 
to  being  freely  examined  and  cross-examined  by  counsel — the 
late  Sir  William  Follett,  and  the  present  Lord  Campbell.  It  is 
true  that  in  the  year  1838,  Mr.  Justice  Patteson|  advised  a 
grand  jury  not  to  examine  one  of  their  number  as  a  witness,  on 
a  bill  for  perjury  which  was  before  them,  arising  out  of  a  trial 
that  had  taken  place  at  the  quarter  sessions,  on  which  occasion 
the  grand  juryman  had  presided  as  the  chairman.  ''  It  is  a  new 
point,"  said  that  learned  and  able  judge, — "  but  I  should  not 
advise  the  grand  jury  to  examine  him.  He  was  the  president 
of  a  court  qf  record;  and  it  would  be  dangerous  to  allow  such 
an  exhibition.  The  judges  of  England  might  [as  well]  be  called 
on  to  state  what  had  occurred  before  them  in  court."  It  will 
be  observed,  however,  that  the  court  of  the  revising  barristers 
of  England  and  Wales  is  not  a  court  of  record,  as  that  of  the 
assistant  barrister  of  Ireland  is  ;§  and  indeed  there  do  not  ap- 

•  As  in  the  first  Harwich  case,  Printed  Minutes,  pp.  75,  77,  1 39. 

t  As  in  the  Wigan  case  [a.  t>,  1842],  Barr.  &c  Aust.  p.  188.  It  seems 
miperfluoos  to  say  that  the  notes  of  «  revising  barrister,  not  examined, 
are  inadmissible  as  evidence,  per  se,  of  what  had  taken  place  before  him. 
See  Wilde^s  case,  Rochester,  K.  &  O.  72.  llieir  use  is,  to  assist  his 
memory^  if  he  be  called  as  a  witness. 

t  Reg,  V.  Gatard,  8  Car.  &  P.  695. 
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pear  to  exist  any  such  reasons  of  poblic  policy,  for  not  examin- 
ing a  revising  barrister,  as  may  exist  in  the  case  of  a  judge  of  a 
court  of  record.  The  general  rule  is,  that  the  public  has  an 
interest  in  any  evidence  that  exists,  and  a  right  to  call  for  its 
production ;  and  the  only  question  can  be  whether  a  particular 
case  &11  within  the  rule,  or  within  any  exception  to  it ;  and  the 
present  does  not  seem  to  £dl  within  either.  The  right  thus 
occasionally  set  up  before  a  committee  of  the  House  of  Com- 
mons, would  hardly  be  claimed  in  one  of  the  courts  of  law^  nor 
be  allowed,  if  claimed,  where  it  was  sought  to  prove,  by  the 
revising  barrister,  a  material  fact  pertinent  to  the  issue,  which 
had  occurred  in  his  presence,  and  while  he  was  exercising  his 
mingled  judicial  and  ministerial  functions.  Supposing  the  case 
of  a  prosecution  for  perjury  *  committed  before  him,  or  an  actioi^ 
for  penalties  for  a  wilful  contravention  of  statute  6  Vict.  c.  18, 
it  seems  strange  to  suppose  the  evidence  of  the  revising  barrister 
unattainable,  and  in  the  ordinary  way,  namely,  by  counsel's 
examination  and  cross-examination.  To  inquire  of  him  as  to 
the  grounds  or  reasons  of  his  judgment  or  decision,  is  of  course 
quite  another  matter,  and  would  not  be  attempted.  With  re- 
ference to  the  point  now  under  consideration,  the  revising  bar- 
rister is  moreover  the  very  best  that  could  be  called,  if  he  have 
made  proper  notes.  In  the  first  Haitoich  case  (1851),  a  revis- 
ing barrister  of  seventeen  years'  standing  as  such,  on  a  question 
being  asked  as  to  whether  he  had  or  had  not  struck  out  a  par- 
ticular name,  stated,  '^  I  have  not  the  slightest  recollection  of 
what  actually  did  take  place ;''  and  aft^  deliberation  on  the  &ets 
of  the  case,  as  they  were  left  on  the  evidence,  the  committee  was 
compelled  to  come  to  Uie  following  resolution : — ^^  That  the  evi- 
dence adduced,  before  the  committee  has  not  established  the  fact 
that  the  votes  of  John  Cobbold  and  John  Chevalier  Cobbold 
were  specially  retained  on,  or  expunged  from,  or  inserted  in, 
the  register,  by  the  express  decision  of  the  revising  barrister.'' f 
This  seems,  undoubtedly,  most  unsatisfactory ;  and  it  is  to  be 
hoped  that  means  may  be  taken  to  prevent  the  recurrence  of 
such  an  inconvenience.  As  the  revising  barrister  said  to  the 
committee  on  that  occasion,  '  the  act  of  parliament  required 
that  he  should  adjudicate,  in  order  that  the  jurisdiction  of  the 
committee  should  arise.'    He  added,  that  if  the  evidence  should 

•  6  Vict  c.  18,  8.  41,  post,  289,  a. 
t  Printed  Minutes,  p.  86L 
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be  insofficienty  he  shoold  be  happy  to  state  that  ^  he  did  or  did 
not  adjudicate ;'  and  indeed  the  language  of  the  legislature 
sufficiently  indicates  to  the  revising  banristers,  that  it  expects 
them  to  enable  themselyes  to  afford  soch  evidence,  for  so  impor- 
tant a  purpose.  It  will  at  all  events  be  prudent  for  any  com- 
petent party  concerned  at,  or  interested  in,  the  revision  to  take 
an  accorate  note  of  what  occurs,  with  a  view  to  subsequent 
use  before  a  committee,  whenever  any  insertion,  retention, 
omission^  or  expunging  *  specially'  occurs,  as  the  subject  of  an 
'  express'  decision.  As  soon  as  proof  of  such  express  decision 
has  been  given,  the  committee  is  empowered  to  inquire  into 
and  decide  upon  ^^  the  right  to  vo^'~ generally :  not  into  the 
r^t  precisely  as  it  had  been  set  up  before  the  revising  barrister 
in  point  of  evidence,  but  into  "  the  right^^  itself  as  it  existed,  at 
the  time,  in  point  of  fact  and  law.  By  this,  however,  it  is  not 
to  be  understood  that  a  voter  may  rely,  before  a  committee,  on  a 
right  of  voting  totally  different  firpm  that  set  up  before  the 
revising  barrister.  If,  for  instance,  the  claim  before  the  latter 
has  been  in  the  capacity  of  a  502.  occupying  tenant,  in  the  case 
of  a  county  voter,  he  could  not  be  heard  before  a  committee,  to 
support  his  right  to  have  voted  as  a  40s.  freeholder.  It  is  ob- 
viously just  that  he  should  be  bound  by  die  claim,  which  he 
had  thought  proper  to  present  for  the  revising  barrister's  adjudi- 
cation. Were  this  otherwise,  great  frauds  might  be  perpetrated 
with  impunity.  The  "  right  to  vote^'  must  be  that  which  had 
been  the  subject  of  die  *'  express  decision'^  of  the  revising  bar- 
rister, not  one  of  which  he  knew  nothing,  and  respecting  which 
therefore  he  could  have  decided  nothing.  The  words  of  the 
statute*  are  general,  having  none  limidng  the  inquiry  to  that 
which  had  occupied  die  attention  of  the  revising  barrister ;  and 
acc(Hrdingly  in  one  of  the  most  recent  cases,  that  of  the  first 
Harwich  [1861],  the  committee  held  that  "  they  would  inquire 
as  to,  and  decide  upon,  the  ri^t  to  vote,  generally. ^^\  It  might 
have  been  of  course  otherwise,  had  the  statute  said,— for  in- 
stance,—<  it  shall  be  lawful  for  the  Select  Committee  to  examine 
into,  and  decide  upon,  the  propriety  of  the  express  decision  of  the 
revising  barrister  in  so  specially  inserting,  retaining,  omitting, 
or  expunging  the  name. ^  As  the  act  stands,  it  seems  to  have 
contemplated  investing  a  committee  with  the  right  exercised  by 
the  Harwich  Committee.  Various  committees,  previously  to 
*  Secti  98.  t  Printed  Mmuteft,  p.  Ua. 
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that  of  Harwich,  howeyer,  a  more  restricted  view  of  their  ju- 
risdictioii — regarding  the  Select  Committee  as  strictly  a  court 
of  appeal  from  the  particular  decidan  of  the  revising  iMurister, 
and  not  entitled  to  examine  into  points  which  were  not  brought 
before  him :  some  going  even  so  far  as  to  restrict  the  -evidence 
before  them,  to  that  which  had   been  adduced  before  the 
revising  barrister.     This  latter  course  seems  totally  at  vari- 
ance with  principle,  and  the  provisions  of  the  act  of  parlia- 
ment ;  which  gives  the  committee  unlimited  power  to  deal  with 
**  the  right  to  vote," — a  matter  to  be  ascertained  by  all  legi- 
timate adducible  evidence,   or  great  injustice  may  be  done. 
Documentary  evidence  may  be  produeiUe  befoFe  a  committee, 
which  bad  been  out  of  reach  at  the  time  of  revision ;  or  that 
which  had  been  offered  before  the  revising  barrister,  may  since 
have  been  mislaid  or  lost.     And  so  with  respect  to  witnesses, 
who  may  have  died,  or  become  physically  or  mentally  unable 
to  give  jevidence :  and  a  witpess  may  have  forgotten  facts,  when 
"before  the  revising  barrister,  which  before  a  committee  can  be 
satisfinetorily  established  by  either -himself,  or  other  witnesses : 
and  one  disbelieved  or  contradicted  before  the  revising  bar- 
rister, may  be  believed  by,  and  supported  and  confirmed  before, 
a  committee.    The  <.majority  of  committees  have  acted  in  con- 
formity with  these  principles.   As  to  being  restricted  to  the  same 
point  or  ground  of  objection,  it  is  possible  that  a  -ckim  or  ob- 
jection was  really  invalid  on  several  grounds,  only  one  of  which 
was  known,  or  adduced,  at  the  time  of  the  revisions  but  if  the 
committee  be  bound  to  inquire  into,  and  decide  upon,   ^the 
right  to  vote/  are  they  to  shut  their  «yes  to,  it  may  be,  four  or 
^Ye  fatal  olijections,  any  one  of  which  would  destroy  that  right, 
and  then  Jeave  the  name,  or  possibly  two  or  three  hundred 
other  names  similarly  situated,  upon  the  register,  and  conse- 
quently upon  the  poll,  as  those  in  respect  of  which  ''the  right 
to  vote'^  had  been  inquired  into,  and  decided  ? 

If  ifce  revising  barrister  can  be  shown  to  have  come  to  an 
erroneottSidecision  of  a  question  as  to  the  validity  of  a  claim,  or 
a  notice  of  objection,  in  point  of  form,  by  allowing  or  disallow- 
ing either,  it  appears  settled  that  a  committee  can  then  deal 
with  the  vote  claimed  or  objected  to,  as  the  revising  barrister 
would  have  been  bound  to  deal,  had  he  come  to  a  correct  de- 
cision concerning  the  form  of  claim,  or  notice  of  objection. 
There  are  several  cases  of  this  kind  decided  differently  by  com- 
mittees; but  on  principle,  there  seems  no  difficulty  in  holding 
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that  if  there  was  an  '  express  decsion'  on  the  case,  then  the 
<u)mmittee  may  ^inqoire  into,  and  decide  opon,  the  right  to 
▼ote/  which  may  have  hees  improperly  allowed  or  disallowed 
by  the  revising.bamster. 

A  question,  again^  may  arise,  as  has  just  been  seen,  whether 
there  have  been,  in  point  of  fact,  an  'express  decision'— or  eren 
any  decision  at  all.  In  accordance  with  the  suggestions  offered 
above,  however,  means  ought  to  be  taken  to  prevent  any  such 
question  arising ;  all  parties  in  the  revising  barrister's  court, 
adverting  to  the  possible  future  necessity  for  being  provided 
with  distinct  evidence  of  a  '  special'  retention,  insertion,  or  omis- 
sion, or  expunguig  of  a  name,  and  as  the  result  of  an  *  express 
decision/ 

It  will  be  right  to  come  before  the  committee  provided  with 
all  proper  documents,  and  instruments  of  evidence,  e.  g.  claims, 
notices  of  objection,,  the  lists  signed  by  the  barrister,  and  the 
register,  whether  originals  or  copies ;  and  if  any  of  the  originals 
necessary  to  be  produced  be  not  forthcoming,  the  ordinary  steps 
must  be  taken  to  provide  secondary  evidence,  which  can  be 
rarely  a  matter  of  difficulty.    In  such  cases  of  scrutiny,  a  com- 
mittee is,,  as  it  were,  turned  into  a  revising  barrister's  court,  as 
it  was  the  substitute  for  that  of  the  old  returning  officer,*  the 
only  question  before  it  being — the  right  to  vote,  as  alleged  to 
have  existed  when  before  the  inferior  tribunal.     Where  the  case 
is  that  of  a  vote  tendered  at  the  election,  by  a  voter  whose  name 
had  been  expunged  or  omitted  from  the  register  by  the  express 
decision  of  the  revising  barrister,f  the  course  to  be  adopted  by 
the  voter,  and  the  returning  officer,  or  his  deputy,  has  been  al- 
ready explained,  as  depending  upon  the  69th  section  of  the 
Reform  Act4    If  the  tendered  vote  have  been  duly  entered, 
the  fact  of  such  t^ider  is  established  by  producing  liie  poll-book. 
As  suggested  in  the  passage  referred  to,  however,  and  in  order 
to  avoid  difficulty,  in  the  event  of  the  tender  having  been  in 
tact  made,,  but  not  appearing  recorded  on  the  poll,  it  will  be 
prudent  for  the  voter  to  make  the  tender  in  the  presence  of 
one  who  can  afterwards  corroborate  his  statement  upon  a  com- 
mittee.   In  the  New  Windsor  case^  may  be  seen  an  instance  of 
the  difficulties  which  often  arise  in  making  out  a  case  of  ten- 
der; especially  when  the  election  is  being  carried  on  amidst 
excitement  and  uproar. 

•  Post.  tttt.  6  Vict.  e.  18,  s.  41,  p.  290,  a.      t  6  Vict.  c.  18, 8. 98. 
t  Ante,  pp.  216,  217.  J  K.  &  O.  164—173. 
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We  have  seen  that  the  Court  of  Common  Pleas  declined  to 
allow  the  decisions  of  committees  to  be  qaoted  as  authority  ;* 
and  on  the  other  hand,  in  one  of  the  most  recent  cases  before  an 
Election  Committeef  [in  1851],  the  chairman,  after  announcing 
the  usual  preliminary  resolutions,  proceeded  to  say,  *  That  the 
committee  had  further  instructed  him  to  inform  counsel,  that 
they  hoped  that  in  conducting  their  case,  counsel  would  confine 
themselYes,  with  reference  to  points,  as  far  as  possible  to  the 
quotation  of  kgal,  and  not  parEamentary  decinons.'    This  is  a 
MtisfiMtory  and  salutary  course  of  procedure,  having  regard  to 
the  present  altered  footing  on  which  stands  the  administration 
of  election  law.    It  now  depends,  to  a  very  great  extent,  upon 
the  statute  law,  and  the  decisions  of  the  Court  of  Common 
Pleas,  which  have  defined  and  expounded  the  '  right  to  vote' 
in  harmony  with  each  other :  the.  former  having  made  the  de- 
cisions of  the  latter  final  and  conclusive  on  pcnnts  of  law,  and 
binding  on  every  committee  for  the  trial  of  any  election  petition 
complaining  of  an  undue  election  or  return  of  members  to  serve 
in  parliament  for  England  and  Wales,  t    In  the  fourth,  fiftli, 
sixtii,  seventh  and  eighth  chapters  of  this  work  will  be  found  a 
statement  of  that  portion  of  election  law  applicable  to  the  sub- 
ject now  under  consideration ;  and  at  the  close  of  the  work  will 
be  found  a  careful  digest  of  the  decisions  of  the  Court  of  Com- 
mon Pleas  since  the  year  1843,  together  with  the  chief  justices' 
returns  to  the  House  of  Commons  of  their  decisions,  and  the 
&cts  on  which  they  were  made.    There  can  be  no  doubt  of  the 
disposition  of  every  Election  Committee  to  pay  a  hearty  and 
dignified  deference  to  these  judicial  expositions,  in  obedience  to 
the  statute ;  while  they  are  at  liberty  to  deal  freely  with  the 
decisions  of  previous  or  contemporaneous  Election  Committees, 
who  have  not,  in  many  cases^  had  adequate  oppcnrtunities  for 
arriving  at  such  satis&ctory  and  consistent  conchisions^  as  would 
be  entitled  to  rank  as  authoritative  precedents.    This  remark 
may  appear  the  more  entitled  to  weight,  on  considering  the 
audioritative  intimation  of  the  chairman  of  the  Aylesbury  Com- 
mittee, just  quoted ;  and  also  the  great  alterations  in  both  the 
general  and  election  law,  which  have  been  made  since  the  ma- 
jority of  such  committee  decisions  were  given.    Where  the  fiu^ta 

•   Whithorn  v.  Thomas,  7  M.  &  G.  3 ;  po6t»  363,  a. 
t  Aylesbury,  Printed  Mioates,  p.  7. 
t  6  Vicu  c.  18.  8.  66. 
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of  a  former  case,  however,  are  substantially  identical  with  those 
of  the  one  under  consideration,  and  neither  the  statute  law  nor 
the  Common  Pleas'  exposition  of  election  law  affords  sufficient 
light  for  guidance,  respectfhl  deference  should  be  paid  to  the 
decision  of  a  preceding  committee,  and  the  greater,  in  propor- 
tion to  the  degree  of  care  with  which  the  decision  had  evi- 
dently been  given.  A  recent  case  may  be  thought  to  illustrate 
the  propriety  of  these  observations.  A  revising  barrister  had 
decided,  in  1850,  that  an  extra  glut  tide  waiter  was  not  inca- 
pacitated to  vote,  as  a  person  employed  by  the  Commissioners 
of  Customs.  His  name  was  accordingly  retained  on  the  regis- 
ter, and  he  voted  at  the  election  lor  Harwich  in  March,  1851. 
In  the  ensuing  May,  his  right  to  vote  was  challenged  before 
the  Harwich  Committee,  who  decided  that  he  had  a  right  to 
vote  ;*  and  in  a  very  recently-published  work,  that  decision  is 
dted  as  still  an  authority  in  parliamentary  law.  In  the  en- 
suing November  that  identical  case  was  brought  before  the 
Court  of  Common  Pleas,  on  appeal  from  the  decision  of  the 
revising  barrister,  and  his  decision  the  court  unanimously  re^ 
versed  t\  even  holding  the  point  to  be  so  clear,  that  they  said 
the  respondent  had  exercised  a  sound  discretion  in  not  appear- 
ing to  support  that  decision. — Thus  much  for  the  appellate  juris- 
diction of  the  Select  Committee,  in  respect  of  cases  arising  in 
England  and  Wales. 

II.  Ireland.  A  Select  Committee  has  precisely  the  same 
appellate  jurisdiction  in  the  case  of  decisions  of  the  assistant 
barristers  of  Ireland,  as  in  those  of  the  revising  barristers  in 
England  and  Wales.  The  104th  section  of  statute  13  &  14 
Yict.  c.  69,1  is  identical,  mutatis  mutandis^  with  the  98th 
section  of  stat.  6  Yict.  c.  18. 

The  judgments  or  decisions  of  the  Court  of  Exchequer 
Chamber  in  Ireland  are  alike  final,  conclusive  and  binding  on 
Committees,  with  those  of  the  Court  of  Common  Pleas  at 
Westminster.^  Nothing  more,  therefore,  is  necessary  here  on 
that  subject. 

*  Printed  Mtnvtes,  pp.  28  et  seq. 
t  Ante,  p.  147;  post,  p.  370,  a. 
X  Post,  p.  139,  A. 
\  Sect.  79,  post,  p  131,  a. 
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III.  Scotland.  It  has  been  stated,  in  previous  parts  of  this 
work,*  and  as  a  subject  of  regret,  that  the  legislature  has  not 
hitherto  thought  fit  to  place  the  electoral  law  of  Scotland  on 
the  same  footing  as  that  on  which  the  electoral  laws  of 
England  and  Ireland  now  stand,  with  reference  to  constituting 
a  superior  court  of  law  a  final  court  of  appeal  from  the  deci- 
sions of  the  sheriffs,  and  the  Sheriffs'  Appeal  Courts.  Had  the 
proposal  made  in  the  House  of  Commons  in  the  year  1852,t 
been  carried  into  effect^  for  appointing  the  Court  of  Exche- 
quer in  Scotland  to  be  an  ultimate  Court  of  Appeal,  doubtless 
the  enactments  would  have  been  accompanied  by  provisions  like 
those  contained  in  the  acts  for  England  and  Ireland,  restricting 
the  jurisdiction  of  Committees  to  those  cases  which  had  been 
the  subject  of  special  insertion,  retention,  omission  or  expung- 
ing, by  the  *  express  decisions'  of  either  the  Sheriffs,  or  the  She- 
riffs' Court  of  Appeal — if  indeed  the  latter  tribunal  would  not 
have  been  almost  necessarily  superseded  by  the  new  Court  of 
Appeal.  How  far,  therefore,  the  register  of  voters  in  Scotland 
is  now  liable  to  be  opened  before  a  select  Committee,  would 
appear  to  be  as  questionable  at  the  present  day  as  it  was  in  the 
year  1832;  with  this  qualification^  that  the  few  and  not  satis&c- 
tory  or  consistent  cases  of  Scottish  election  petitions  which  alone 
have  come  before  select  committees,  seem  to  show  that  there 
has  been  a  disinclination  to  re-open  the  Scottish  register. 
Committees  appear  to  have  been  perhaps  needlessly  embarrassed 
by  the  existence  of  the  Sheriffs'  Court  of  Appeal,  and  the  fact 
of  its  having,  or  not  having,  been  resorted  to,  before  subjecting 
the  validity  of  a  particular  vote  to  the  consideration  of  a  com- 
mittee. Those  committees,  however,  should  ^x  their  eyes  on  the 
plain  words  of  the  statute. — Perhaps  the  best  mode  of  viewing 
the  case  would  be,  to  start  with  the  inherent  jurisdiction  of  the 
House  of  Commons  in  such  cases,  anterior  to  and  independ- 
ently of  statutory  limitation;  and  then  to  ascertain  how  far  the 
legislature  has  gone,  in  abridging  that  jurisdiction.  It  is  an 
established  principle  of  the  common  law  of  England,  that  the 
jurisdiction  of  the  superM)r  courts  shall  not  be  taken  away,  ex- 
cept by  the  express  positive  words  of  a  statute  or  necessary  im- 
plication ;|  a  proposition  admitted  to  its  fullest  extent  by  the 

•  Ante,  pp.  27,  43. 
t  Ante,  pp.  27,  28. 
II  Per  Tindal,  C.  J.,  Alban  v.  Pyke,  4  M.  &  G.  424. 
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late  Sir  William  Follett,  in  his  elaborate  argument  in  the  Oxford 
case.* 

In  the  25th  section  of  stat.  2  &  3  Will.  4,  c.  65,  special  care 
is  taken  to  proyide  that  ^  nothing  therein  contained  shall  be  held 
to  Uma  or  restrain  the  powers  of  a  committee  to  take  into  con- 
sideration the  yalidity  of  am/  vote  or  claim  Jor  registratiofiy  ad^ 
ndttedoT  refected  by  the  sheriff  or  the  judges  of  appeal  :t  and 
immediately  before  this  negative  proviso,  occurs  another — that 
no  alteration  of  the  sheriffs'  judgments,  by  either  the  courts  of 
review  or  other  judges  of  appeal,  shall  affect  the  merits  of  any 
election  actually  completed  and  carried  through  before  the  date 
of  such  alteration,  except  in  so  far  as  effect  may  be  given  to 
such  alteration  by  any  committee  to  which  a  petition  against 
the  election  may  be  referred.  It  would  seem  that  words  could 
not  more  plainly  indicate  the  intention  of  the  Legislature  to 
leave  intact  the  jurisdiction  of  a  committee,  in  the  cases  spe- 
cified— namely,  '  any  vote  or  claim  for  registration  admitted  or 
refected  by  the  sheriff  or  the  judges  of  appeal.'  Nothing  con- 
tained in  the  act  is  to  ^'  limit  or  restrain  the  powers  of  a  com- 
mittee to  take  into  consideration  the  validity  of  any  such  vote 
or  claim."  Here  the  existence  of  such  powers  is  fully  recognized, 
and  the  act  is  not  to  limit  or  restrain  those  powers.  What, 
then,  is  meant  by  a  vote  or  claim,  admitted  or  rejected  by  either 
the  sheriff,  or  those  who  can  review  his  decision  as  a  court  of 
appeal? 

The  following  is  the  process  by  which  claims  are  admitted  or 
rejected  by  the  sheriff,  and  his  decision  confirmed^  varied,  or 
reversed  by  the  sheriffs'  court  of  appeal. 

If  a  claim  have  not  been  objected  to,  and  be  supported  by  a 
written  title  primd  facie  evidencing  the  validity  of  the  claim, 
the  sheriff  writes  on  the  claim  the  word  ^^  admit:**  but  if  there 
be  no  written  title,  or  one  which  he  deems  unsatisfactory,  he 
^  summarily'  inquires  into  and  examines  evidence,  on  oath.  If 
he  deem  the  claimant  to  have  established  a  j^nw^jyocie  case,  the 
sheriff  writes  on  the  claim,  as  in  the  former  instance,  the  word 
"  admit :"  and  if  he  be  not  satisfied,  he  writes  "  reject" — in 
either  case  adding  his  initials.^  He  then  proceeds  to  ^  consider 
and  hear  the  parties  on  the  claims  which  are  objected  to,  and 

•  P.  &K.86[a.d.  1833]. 

t  Post,  p.  25,  A. 

t  Stat.  2  &  3  WUl.  4,  c.  65,  s.  17,  post,  18,  19,  a. 
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writes  "admit"  or  "reject,*^  as  before,  according  to  the  conclu- 
sion at  which  he  may  have  arrived.  If  fiprimd  facie  case  of 
ohjection  be  made  out,  the  sheriff  rejects  the  claim,  if  no  one 
have  appeared  to  supp(H*t  it;  and  if  no  objector  appear,  the 
sheriff  admits  the  claim,  if  of  opinion  that  a  primdjhcie  case 
has  been  made  out  in  support  of  it.*  The  sheriff  makes  a  note 
of  the  fact  or  law  involved  in  his  decision  on  claims  or  objec- 
tions,— and  the  evidence ;  and  any  appeal  from  his  decision  is 
restricted  to  the  '  ground  of  fact  or  of  law  named  in  that  note.'f 
Once  a  year  he  '  examines  and  corrects  his  registers,'  X  in  re- 
spect of  any  '  mistakes  or  omissions  in  the  name,  residence,  or 
condition  of  any  person  already  registered,  or  otherufise :'  and 
the  sheriff  must  give  ample  further  notice  in  the  newspaper  of 
greatest  reputed  circulation  in  the  shire,  to  all  persons  intending 
to  claim  to  be  registered,  or  to  object  to  the  title  of  any  voter 
abr^acfy  on  the  register,  to  give  in  their  claims,  titles,  and  ob- 
jections. From  these  provisions  it  seems  difficult  to  deduce  the 
inference  that  the  sheriff  cannot  entertain  objections  to  the  right 
of  a  voter  to  have  his  name  continued  on  the  register ;  and  that 
his  annual  revision  of  an  existing  register  is  to  be  exhausted  by 
the  correction  of  petty  technical  mistakes  and  omissions,  while 
the  fact  is  notorious  that  the  name  ought  either  never  to  have 
been  placed  on  the  register  at  all,  or  ought  no  longer  to  con- 
tinue there.  The  language  of  the  act  ought  to  be  invincibly 
strong,  before  it  is  held  that  such  was  the  intention  of  the 
Legislature.     It  is  idle  for  the  sheriff  to  give  notice  to  persons 

*  intending  to  object  to  the  title  of  any  voter  already  on  the 
registeTy^  if,  when  the  objector  comes,  provided  with  proof  of 
loss  of  qualification,  he  be  told  that  the  voter's  title  is  absolutely 
inaccessible*  It  is  necessary  to  regard  the  spirit  and  object  of 
the  Legislature,  as  well  as  the  mere  words  which  it  has  used. 

The  ^^ judgments''  of  the  sheriff,  granting  or  refusing  regis- 
tration, are,  as  long  as  they  remain  unaltered,  conclusive  of  the 
rights  of  parties  claiming  or  objecting ;  but  any  party  consider- 
ing himself  aggrieved  by  that  'judgment,'  may  appeal,  and 
apply  for  alteration  of  it  :§  and  whenever||  any  party  is  dissa- 
tisfied with  any  'judgment'  of  a  sheriff,  admitting  or  refusing 
registration,  or  expunging  or  refusing  to  expunge  any  name 
already  in  his  register,,  at  any  of  the  annual  registrations  or  cor- 

•  Stat.  2  &  3  Will.  4,  c  65,  s.  18.       t  Ditto,  s.  19.       %  Ditto,  s.  22. 

$    Dittos  8. 23.  I  Ditto,  s.  25. 
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rectaonsy  such  party  may  appeal  from  sach  judgment,  to  the 
sherffls  fonoing  the  conrt  of  appeal,  finally  to  determine  the 
appeal :  and  '^  the  judgments  of  these  courts  of  review  are  in  all 
cases  final  and  conclusive,  and  liable  to  no  process  of  review''  * 
-^and  the  sheriff  must  alter  and  correct  his  register  in  con- 
formity with  their  judgments,  wherever  they  have  reversed  or 
varied  his  own  judgments.  Finally,  any  person  whose  claim 
to  be  registered  has  been  rejected  by  the  sheriff,  or  court  of 
review,  may  tender  his  vote  at  the  election ;  and  it  is  to  be 
entered,  distinguished  from  the  votes  of  those  on  the  register, 
so  that  it  may  be  in  the  power  of  any  election  committee  to 
give  effect  to  the  vote,  in  deciding  upon  the  validity  of  any  dis- 
pnted  election.-^ 

It  would  appear  clear,  from  this  account  of  the  Scottish  elec- 
toral process,  that  the  functions  of  the  sheriff  in  dealing  with 
claims,  whether  objected  to  or  not  objected  to,  are  judicial :  he 
^examines'  and  'considers'  witnesses,  documents,  facts,  and 
law  'f  makes  a  note  of  the  fact  or  law,  as  the  ground  of  any 
appeal  which  may  be  had ;  and  his  granting,  admitting,  or  re- 
fusing registration^  or  expunging  or  refusing  to  expunge  names, 
is  expressly  designated  a  'judgment,'  conclusive  of  the  rights 
of  the  parties  claiming  or  objecting,  unless  reversed  or  varied  by 
the  'judgments'  of  the  court  of  appeal.  When,  therefore,  the 
statute  prescribing  this  process  goes  on  to  enact,  in  comprehen- 
sive and  positive  terms,  that  no  part  of  that  process  ''  shall  be 
held  to  limit  or  restrain  the  existing  power  of  a  committee  to 
take  into  consideration  the  validity  of  any  vote  or  claim  for  re« 
gristration  admitted  or  rejected  by  the  sheriff,  or  the  court  of 
appeal'— it  is  not  easy  to  see  what  judgment  of  either  the  sheriff 
or  the  court  or  appeal  can  be  beyond  the  unlimited  and  un- 
restrained existing  jurisdiction  of  the  supreme  tribunal.  There 
is  no  clause  in  the  act  rendering  it  imperative  on  a  rejected 
claimant  to  appeal,  as  a  condition  of  afterwards  being  heard 
before  a  committee;  nor  is  there  any  distinction  drawn  her 
tween  the  judgments  of  the  sheriff,  in  opposed  or  unopposed 
claims.  If  this  reasoning  were  to  be  followed  out  to  its  legiti- 
mate consequence,  it  might  appear  that  in  no  case  is  any  judg- 
ment of  either  the  sheriff  in  the  first  instance,  or  the  court  of 
appeal  in  the  second,  a  bar  to  a  committee's  ''  taking  into  con- 

*  Stat.  2  &  3  Will.  4,  c.  65,  s.  25,  post,  p.  25,  a. 
t  Id.  s.  26. 
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sideration  the  validity"  of  any  such  judgment :  for  no  name 
can  be  either  admitted  or  rejected,  except  through  the  medium 
of  a  judicial  decision  in  the  first  instance.  Questions  of  this 
description  have  been  recently  set  at  rest  in  England  and 
Ireland,  by  the  two  statutes  already  so  frequently  adverted  to, 
requiring  an  express  decision  of  the  revising  and  assistant  bar- 
risters, respectively  leading  to  a  special  exercise  of  this  judicial 
authority,  as  the  condition  of  a  committee's  subsequent  inter- 
ference. In  such  a  case,  the  inherent  jurisdiction  of  the  com- 
mittee has  been  taken  away,  pro  tanto,  by  positive  enactment ; 
but  the  case  seems  far  otherwise  with  reference  to  the  Scottish 
statute :  and  the  coiflicting  conclusions  to  which  the  few  com- 
mittees on  Scottish  elections  have  arrived,  would  seem  to  justify 
the  interposition  of  the  Legislature,*  These  questions  have 
been  stirred  in  three  election  petitions  in  respect  of  Scottish 
counties — that  of  Linlitligow,  in  the  year  1833  3  f  Inverness,  in 
1836,1  and  Peebles,  in  1848.§ 

In  the  first  of  these  cases,  that  of  Linlithgowshire,  one 
Wi^am  Hobb,  who  had  claimed  as  a  "  proprietor,"  had  been 
rejected  by  both  the  sherifi^,  and  the  Court  of  Review:  but 
the  committee,  after  elaborate  argument,  held  that  Hobb  was 
the  tenant,  not  the  proprietor ;  and  that  '  it  was  their  opinion 
that  he  was  entitled,  and  ought  to  have  been  admitted  to  vote 
at  the  election ;'  the  chairman  adding,  that  they  should  insert 
his  name  in  the  register  as  tenant.\\  The  same  committee,  in 
one  James  Ritchie's  case,  held  that  they  would  not  enter  into 
it,  because  his  claim  having  been  **  rejected"  by  the  sherifi^,  the 
claimant  had  not  appealed  to  the  Court  of  Review.  It  was 
admitted  by  the  counsel  objecting  to  the  committee's  entei*taining 
the  inquiry,  that  ^  it  was  competent  for  the  committee  to  take 
into  their  consideration  the  validity  of  the  vote,  but  that  if  they 
did,  they  would  act  in  contravention  of  the  intention  of  the 
legislature,  which  certainly  proposed  that  a  voter  should  go 
through  both  the  courts  below,  before  he  applied  to  a  committee.' 
To  this  it  was  answered  irresistibly,  that  if  the  legislature  had 
so  intended,  it  would  have  been  easy  to  find  words  to  say  so,  but 

*  The  leading  arguments  founded  on  the  inherent  jurisdictioQ  of  the 
House,  may  be  seen  in  the  Oxford  case,  P.  &  K.  74 — ^93. 
t  P.  &  K.  28e; 
t  K.&  0.299c 
6  P.  R.  &  D.  46. 
II  P.  &  K.  281-^290. 
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there  were  none  such ;  and  the  claimant  might  have  had  the  best 
reasons  for  preferring  the  decision  of  a  committee  to  that  of  the 
three  sheriffi.  The  committee,  nevertheless,  resolved  that  the 
right  to  appeal  was  a  bar  to  tbeir  going  into  the  case.*  It  is 
impossible  to  support  this  decision,  especially  on  the  extraordi- 
nary ground  stated  by  the  chairman,  *■  that  the  committees  were 
aware  of  their  powers,*  i.  e.  that  they  had  jurisdiction,  '  but 
they  thought  this  a  question  for  their  discretion.'  If  they  had 
jurisdiction,,  they  were  bound  to  exercise  it ;  t  the  subject  had  a 
right  to  it ;  and  the  committee  had  no  discretion  in  the  matter. 
The  intention  of  the  legislature  was  to  be  gathered  from  the 
language  it  had  thought  fit  either  to  use,  or  to  abstain  from 
using.  If  the  intention  of  the  legislature  had  been  that  alleged^ 
quod  voltdt,  id  nan  dixit.  In  the  same  committee,  the  Rev, 
Robert  Kenme*8  name  stood  on  the  register ;  and  as  he  had  not 
been  objected  to  before  the  sheriff  they  refuged  to  entertain  the 
case.|  In  the  Rev»  A,  2>.  Tait's  case,  the  sheriff  had  rejected 
the  claim,  though  unobjected  to,  because  he  thought  that  a 
primd  facie  case  had  not  been  made  out :  but  on  his  appeal  to 
the  Court  of  Review,  they  reversed  the  judgment  of  the  sheriff, 
and  put  the  name  on  the  register.  The  committee  determined 
that  the  case  should  not  be  goue  into !  §  On  these  decisions 
having  been  given,  the  petitioners  abandoned  their  case. 

In  the  second  of  these  cases,  that  of  Invernesshire, 
James  Firday's^^  claim  to  be  enrolled,  was  put  in,  dated  the 
14th  August,  1832;  and  bore  endorsements,  showing  that  it 
had  been  registered  by  the  sheriff  in  that  year,  and  that  it  had 
been  subsequently  admitted  by  the  Court  of  Appeal.  The  name 
remained  unobjected  to,  on  the  register,  during  the  years  1833 
and  1834,  on  both  which  occasions  Finlay  had  voted.  The 
claim  had  been  objected  to  before  being  registered  by  the  sheriff, 
whose  decision  had  been  confirmed  by  the  Court  of  Appeal. 
The  question  having  been  argued  at  great  length,  the  committee 
held  "  that  the  register  should  not  be  opened :"  the  reporter 
adding,  in  a  note,  '^  that  he  was  enabled  to  state,  from  the  best 

•  P.  &  K.  296,  297. 

t  Boni  jadicis  est  amjiliare  iurisdictionem  ;  and  ia  the  recent  case  of 
Winch  V.  Winch,  H.  Term,  1853,  it  was  intimated  by  the  Chief  Justice 
of  the  Court  of  Common  Pleas,  that  if  a  judge  even  doubted  of  his  juris- 
diction, he  was  bound  to  exercise  il. 

t  P.  £i  K.  299.  $  Id.  300.  ||  K.  &  O.  305—314. 
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authority,  that  the  ground  on  which  the  great  majority  of  the 
committee  came  to  their  decision  was,  that  the  voter  had  not 
been  objected  to  at  the  previous  registration,  and  not  because  no 
appeal  against  the  judgment  of  the  Court  of  Beview  had  been 
made  to  a  committee  by  an  election  petition  at  either  of  the 
preceding  contested  elections."*  On  the  decision  being  an- 
liouncedy  the  petitioners  abandoned  their  case. 

In  the  last  of  these  cases,  that  of  Pbebleshire,  it  was 
attempted  to  be  objected  to  before  the  committee,  that  one  Wil- 
Uam  Scott  had  only  a  fictitious  or  parchment  qualification,  such 
as  it  had  been  the  object  of  stat.  2  &;  3  Will.  4,  c.  65,  to  destroy. 
•No  objection,  however,  had  been  made  at  any  time  before  the 
sherifi^,  either  when  the  name  was  originally  inserted,  nor  during 
its  continuance.  The  committee  resolved,  on  these  facts,  that 
''the  vote  not  having  heenjudiciaUi/  decided  upon  by  the  sheriff y 
it  was  not  competent  for  them  to  enter  on  the  question  of  his 
qualification  to  be  on  the  register  of  voters :''  and  held  further, 
that  the  resolution  embraced  the  case  of  voters  whose  names  had 
been  objected  to  before  the  sheriflp,  but  not  at  the  registration  of 
1846 — that  in  force  at  the  time  of  the  election  then  the  subject 
of  inquiry. 

The  only  petition  presented  from  Scotland  for  the  General 
Election  of  1852,  is  that  from  the  Wigtown  District  of  Burghs.f 
The  election  was  cari'ied  by  a  majority  of  one  vote  3  and  the 
unsuccessful  candidate  petitioned  on  various  grounds,  some  of 
which  involve  the  questions  discussed  in  the  preceding  pages : 
impeaching  the  rights  of  voters  to  have  been  placed,  or  con- 
tinued, on  the  register ;  or  to  have  voted  at  the  election  j  and 
challenging  the  decisions  of  both  the  sherifi^,  at  the  revision,  and 
of  the  sheriffs  forming  the  Court  of  Appeal.  J 

It  will  thus  be  seen,  that  the  appellate  jurisdiction  of  a  Select 
Committee  of  the  House  of  Commons,  as  interpreted  by  three 
Select  Committees,  stands  on  a  difierent  footing  as  to  Scot- 
land, from  that  in  England  and  Ireland.  In  Scotland,  the 
inferior  appellate  jurisdiction  was  created  at  the  same  time 
that  the  new  system  of  registration  was  introduced,  in  1832 ; 
but  it  was  then  also  expressly  enacted,  as  we  have  seen,  that 
the  judgments  of  that  inferior  appellate  jurisdiction  were  not 

•  K.  &0.  p.  314,  note(«). 

t  Petition  No.  23. 

X  There  also  charges  of  bribery  and  treating. 
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to  Eflrit  or  restrain  the  power  of  the  higher  tribanal. — lo 
Irdand^  in  the  same  year,  it  was  enacted  that  where  the 
adjadieadon  of  the  assistant  barrister  was  against  the  claimant^ 
on  the  ground  of  insnfficiency  of  value^  he  might  appeal 
to  the  judges  of  assize,  and  have  the  question  tried  by  a 
jury  'y^  and  where  registry  was  refused  en  any  other  ground, 
the  clumant  might  appeal  to  the  judges  of  assize,  who  might 
review  his  decision,  and  affirm  or  reverse  it,  as  they  thought 
iiU-f  The  certificate  was  Btade  conclusive  of  the  rig^t  of 
voting.}  The  decisions  of  committees  on  their  right  to  inquire 
into  the  register,,  were  extremely  inconsistent  and  unsatis&ctory. 
The  Englisli  aet  gave  no  intermediate  appellate  tribunal ;  but 
simply  enabled  petitioners  to  impeach  the  correctness  of  the 
register  by  showing  that  in  consequence  of  the  decision  of  the 
revising  barrister,  the  name  of  any  voter  had  been  improperly 
inserted  or  retained,  or  the  name  of  any  person  tendering  his  vote 
had  been  improperly  omitted,  firom  the  register.  We  have  seen, 
however,  that  in  1843  the  English,  and  in  1850  the  Irish  system, 
were  placed  upon  a  sounder  and  better  defined  footing,  and  now 
occupy  the  same  position  before  a  committee  of  the  House  of 
Commons.  The  decisions  of  the  Exchequer  Judges  in  Ireland, 
and  of  the  Court  of  Common  Pleas  Judges  in  England,  are 
final,  conclusive,^  and  binding  on  every  committee ;  while  those 
of  the  Sheri£^  Court  of  Review  in  Scotland  are  declared,  on  the 
contrary,  not  to  limit  or  restrain  the  powers  of  such  committee. 
Than  these,  wiurds  would  seem  incapable  of  speaking  plainer ; 
and  the  construction  which  has  been  given  to  them  by  com- 
mittees would  seem  to  place  the  Scottish  franchise  in  the  hands 
of  the  three  sherifis  constituting  the  Court  of  Review,  as  a  final 
and  supreme  tribunal ! 

Thus  much  for  tlie  appellate  jurisdiction  of  a  Select  Com« 
mittee  of  the  House  of  Commons. 

*  Stat.  2  &  3  Will.  A,  c.  88,  s.  24. 
t  Id.  8.  25. 
t  Id.  s.  54» 


CHAPTER  XIX. 

JURISDICTION  OF  THE  SELECT  COMMITTEE 
THE  ORIGINAL  JURISDICTION  RESUMED. 


Haying  disposed^  in  the  preceding  cluster,  of  the  appellate 
jurisdiction  of  a  Select  Committee  of  the  House  of  Commons,  its 
original  jurisdiction  is  again  the  subject  of  consideration,  and  as 
nearly  as  may  be,  in  the  order  in  which  those  events  occurred,  in 
respect  of  which  that  original  jurisdiction  exists ;  which  com- 
mences as  the  last  chapter  commenced,  with  necessarily  the  first 
matter  presented  to  the  Select  Committee,  the  validity  of  the 
petition  itself:  the  sole  foundation  of  their  jurisdiction,  whether 
original  or  appellate. 

It  is  necessary  to  recur  to  the  leading  feature  of  the  existing 
Election  Law,  which  consists  in  the  registers  being  declared  con- 
clusive evidence  in  English  and  Irish  cases,  subject  to  two  specified 
exceptions,  as  to  the  voter's  continuing  to  have  the  qiuilification 
annexed  to  his  name  in  the  register,*  and  being  final  and  con- 
clusive, with  certain  specified  exceptions,  to  all  intents  and  pur- 
poses, as  far  as  regards  the  proceedings  before  the  Select  Com- 
mittee, as  to  the  right  to  vote,  of  the  person  so  on  the  register  ;t 
power,  however,  being  reserved  to  the  Select  Committee  to 
review  an  express  decision  of  the  revising  barrister,  which  had 
led  to  a  name's  having  been  ^specially'  inserted,  retained, 
omitted,  or  expunged,  in  his  revision  of  the  register.  These  last 
cases  were  disposed  of  in  the  preceding  chapter. 

I.  The  finality  of  the  register,  however,  is  a  question  which 
cannot  arise  in  a  case  which  may  easily  occur,  and  has  often 
occurred :  where,  for  instance,  the  name  of  a  person  entitled  to  be 
inserted  in  the  register,  and  who  has  complied  with  the  require- 

•  Stat.  6  Vict  c.  18,  s.  79,  ante,  p.  138  ;  stat.  13  &  14  Vict.  c.  69, 
8. 104,  post,  139,  A. 
t  Id.  8.  98. 
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ments  of  the  law  for  that  purpose,  nevertheless  does  not  appear, 
nor  ever  did  appear  on  the  register,  solely  through  accident, 
negligence,,  or  fraud  on  the  part  of  the  functionaries  entrusted 
with  preparing  the  lists.  Here  is  a  right,  which  cannot  he  ex- 
ercised, and  that  through  no  fault  of  its  possessor :  and  ubi  ju$ 
M  remedium.  In  the  language  of  Lord  Holt,  Mt  is  a  vaiu 
thing  to  imagine  a  right  without  a  remedy :  for  want  of  right, 
and  want  of  remedy,  are  reciprocal,'*  Lex  semper  dabit  reme- 
dhtm:  and  without  referring  to  the  pecuniary  compensation 
which  the  common  or  statute  law  has  given  to  one  injured  hy 
the  negligence  or  fraud  which  may  have  occasioned  the  loss  of 
the  franchise^  it  suffices  to  say,  that  the  particular  case  under 
consideration  does  not  appear  to  have  been  provided  for  by  the 
recent  statutes,  so  far  as  to  enable  a  Committee  of  the  House  of 
Commons  to  deal  with  it.  This  seems  a  casus  omissus :  with 
reference  to  which  the  rule  is,  that  it  must  be  dealt  with  accord- 
ing to  the  law  as  it  existed  prior  to  the  statute  evidencing  inad- 
tertence  on  the  part  of  the  legislature.f  As,  therefore,  the 
person  in  question  could  have  exercised  his  franchise  before 
these  statutes  had  passed,  so  he  is  able  to  do  so  now,  but  neces- 
sarily in  accordance  with  the  new  mode  of  exercising  the  fran- 
chise. If,  he  tender  his  vote  at  the  election,  the  returning  officer 
must  needs  reject  it,  since  he  has  nothing  to  look  to  but  the 
register ;  and  the  statute  6  Vict.  c.  18,  gives  him  no  authority 
to  enter  the  vote  as  a  tendered  one,  as  he  may  do  in  two  other 
specified  cases.  On  proof  of  the  fiacts,  however, — of  his  right 
to  have  been  placed  on  the  register ;  that  he  had  been  guilty  of 
no  laches,  and  that  his  name  would  have  appeared  on  the  regis- 
ter but  for  the  default  of  the  proper  officer ;  and  that  he  ten- 
dered his  vote  at  the  election ;  a  Select  Committee  will  add  his 
name  to  the  poll,  in  favour  of  the  candidate  for  whom  he  had 
desired  to  exercise  his  franchise.  This  is  by  virtue  of  the  ori- 
ginal common  law  authority  of  the  House  of  Commons,  of 
which  no  statute  has  expressly  or  even  impliedly  deprived 
it; — in  addition  to  which  it  will  be  borne  in  mind,  that  all 
laws,  statutes  and  usages  in  force  in  the  United  Kingdom  be- 
fore the  year  1832  remain  in  full  force,  except  where  therein 

•  Askby  V.  White,  2  Lord  Raym.  953. 

t  Casus  omitsus,  §t  oblivioni  datus,  dispositioni  communis  juri$  r«/t«- 
quitur, — Bishap^s  caie,  5  Co.  Rep.  35. 
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repealed  or  altered,  or  inconsistent  with  the  provisions  of  that 
Act.*  These  principles  will  be  found  to  have  been  acted  upon  by 
the  Southampton  Committee  [P.  &  K.  226]  in  DawsarCs  case, 
which  occurred  in  the  year  1833,  very  shortly  after  the  passing 
of  statute  2  &  3  Will.  4,  c.  46.  The  claimant's  name  had  duly 
appeared  in  the  list  affixed  by  the  overseers  on  the  church  door, 
and  no  notice  of  objection  to  it  had  been  delivered ;  but  it  had 
been  accidentally  omitted  from  the  list  produced  to  the  revising 
barrister,  who  signed  it  without  the  name  having  been  inserted 
in  it,  or  having  been  alluded  to  before  him.  The  excluded 
{Person  tendered  his  vote  at  the  election,  but  it  was  rejected, 
and  no  entry  made  of  the  tender.  On  proof  of  these  facts, 
and  after  full  argument,  the  committee  properly  placed  Daw- 
son's name  on  the  poll,  as  having  '  had  a  right  to  vote  at  the 
election.'  In  conformity  with  these  principles  have  been  de- 
cided several  other  cases:— Gawn^'^  case,  Droitwich  [K.  &  O. 
67— A.D.  1835],  George^ s  case,  New  Windsor  [ib.  163],  Seller^ 8 
case,  Lyme  Hegis  [B.  &  Aust.  499— a. d.  1842].  Dawson's 
case  was  very  elaborately  argued ;  and  does  not  come  precisely 
within  the  line  which  surrounds  the  others,  inasmuch  as  the 
barrister  had,  in  £ftct,  expunged  the  name  on  an  objection  at  the 
time  of  revision, — but  through  a  misdescriptionf  in  the  printed 
list,  owing  to  a  mistake  of  the  printer. 

II.  The  provision  of  statute  6  Vict.  c.  18,  s,  79,  making  the 
English  register  ^conclusive  evidence  that  the  persons  therein 
named  ooNTiinjE  to  have  the  qualifications  respectively  an- 
nexed therein  to  their  names,  thereby  effecting  a  great  alteration 
in  statute  2  Will.  4,  c.  46,  and  abolishing  the  third  question  per- 
mitted by  sect.  58  to  be  put  at  the  time  of  election,  as  to  the 
continuance  of  the  qualification,  is  applicable  to  both  county  and 
borough  voters,  but  subject  to  one  very  important  proviso  in  the 
case  o£  county  voters,  and  to  another  in  respect  of  borough  voters. 

First,  as  to  county  voters  in  England.  To  appreciate  the 
distinction  drawn  between  county  and  borough  voters,  with 
respect  to  the  continuance  of  their  qualifications,  a  little  preli- 
minary explanation  is  necessary. 

•  Post,  p.  1,A. 

t  This  case  was  decided,  it  will  be  observed,  several  years  before  the 
passing  of  stat.  6  Vict.  c.  18,  s.  101,  cootainiog  such  salutary  provisions 
to  meet  the  cases  of  such  *  inaccurate  description'  as  that  which  gave 
life  to  the  decision  in  the  text;  ante,  p.  136. 
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There  is  obTioosly  a  much  len  facility  for  detecting  the  lo6» 
of  a  eoimty  qualification,  or  of  at  least  several  species  of  it,  than 
in  the  case  of  a  borough  qualification,  as  will  appear  on  com- 
pariBg  the  different  modes  of  making  out  the  lists  in  counties 
and  isk  boroughs,.*  and  considering  the  nature  of  the  respectiye 
franduses,  and  the  ease  with  which  poperty  qualifications  may 
be  parted  with  in  counties,  unknown  to  any  one  except  the 
parties  concerned,  and  unsuspected  by  any  one  who,  if  he  knew 
it^  might  choose  to  scrutinize  the  register,  and  object  to  a  name 
eoatinmiBg  on  it  m  respect  of  a  qualification  since  lost.  In 
eonnties,  the  register  is  framed  by  re-printing  the  preoedmg 
year's  register,  adding  to  it  the  names  of  new  ckimants ;  and  it 
Is  hence  obvious  that  a  voter's  name  may  be  successively  trans- 
ferred from,  register  to  register,  as  still  possessing  a  qualification 
in  respect  of  property  which  he  may  have  parted  with  ten  years 
befQre.t  When,  therefore,  it  was  seen  that  the  bill,  which 
afterwards  became  statute  6  Vict.  c.  18,  made  the  register  ^c<m- 
elMtve'  evidence  of  a  ^continuing'  qualification,  and  that  no 
question  could  be  asked,  at  the  time  of  election,  as  to  the 
feet,  a  proviso  was  prudently  added,  in  the  House  of  Lords,  to 
sect.  794  to  meet  the  case : — declaring  substantially  that  where 
a  qualification  appears  annexed  to  a  man's  name  on  the  ^pre" 
eedmg  register,.'  but  on  the  last  day  of  July  in  the  year  in  which 

*  Ante,  pp.  128, 134. 

t  The  exact  case  came  under  the  author's  notice  during  the  general 
eleetiouof  1852. 

t  Mr.  Rogers  has-  thus  illustrated  the  prtctieal  operation  of  this  pro- 
viso:— In  July,  1842,  A.  and  B.  claimed  to  be  registered:  whereupon 
their  names  appeared  in  the  register  in  November  of  that  year.  A.  parta 
wi^  his  qualification  before,  and  B.  wiih  his,  after  the  31st  July,  1843 ; 
the  present  act  now  [i.  e.  6lh  June.  1844}  saves  the  votea  of  both  sa 
long  as  the  register  of  November,  1842,  contimies  in  force,  that  is,  till 
Noveiober,  1843.  lb  July,  1843,  the  names  of  A.  and  B  appear  upon 
the  copy  of  the  register  sent  by  the  elerk  of  the  peace  to  the  overseers ; 
and  no  objection  being  made  by  the  overseers,  or  other  persons,  both 
Baaea  are  continued  in  the  register  of  November,  1843.  A.,  having 
parted  with  his  qualification  before  the  31st  of  July,  has  no  right  to  be 
on  that  register;  and,  if  objected  to,  his  name  might  have  been  es- 
paaged  at  the  revision;  nor  is  his v«te  saved  by  the  above  mentioned 
act ;  and  if  the  vote  were  given  after  November,  1843,  would  be  struck 
off  by  a  eommittee.  B.  having  retained  his  qualification  till  after  the 
3l8t  of  July.,  could  not  htivc  been  successfully  objected  to ;  and  his 
name  must  have  been  retained  on  the  regklvr,  bat,  under  the  Reform 
Act.  without  the  power  of  voting ;  ihe  present  act  reserves  the  power 
during  the  continuance  of  such  register,  that  is,  till  November,.  1844.— 
Practice  o£  Election  Committees,  p.  205^  note  (a> 
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such  register  was  in  force  he  had  ceased  to  have  either  the 
whole  qualification,  or  a  portion  of  it  sufficient  to  have  entitled 
him  to  be  registered,  '  it  shall  not  be  lawful  for  any  [such]  per- 
son to  vote.'  The  statute  does  not  proceed  to  say,  in  terms,  that 
the  name  of  the  person  who  votes,  in  disregai'd  of  this  prohibi- 
tion, may  be  struck  off  the  poll,  by  the  committee,  nor  that  he 
shall  be  subject  to  any  liability  for  voting :  but  it  is  clear,  on 
l^al  principles,  that  the  Select  Committee  has  by  this  statute 
l^al  authority  to  strike  from  the  poll  the  name  of  a  person  so 
contrayening  the  act ;  and  also  that  such  a  person  is  liable  to 
an  indictment,  at  common  law,  for  a  misdemeanor :  inasmuch 
as,  when  the  statute  prohibits  an  act,  or  requires  an  act  to  be 
done,  disobedience  of  the  statute  is  in  either  case  a  common  law 
misdemeanor,  though  the  statute  annexes,  in  terms^  no  penal 
consequences  to  a  disregard  or  breach  of  it. 

The  question  as  to  the  continuance  of  the  qualification,  in 
Ireland,  depends  upon  language  in  the  recent  statute  different 
from  that  used  in  the  corresponding  section  in  stat.  6  Vict.  c.  18, 
discussed  in  the  foregoing  paragraph.  By  sect.  85  of  the  Irish 
stat.  (13  &  14  Vict.  c.  69)  the  register  is  simply  constituted  'con- 
dusiye'  evidence,  alike  in  county  and  borough  voters,  of  the 
continuance  of  the  qualification  specified  in  the  register  in  force 
at  the  election ;  without  any  such  proviso  as  is  contained  in  the 
79th  section  of  the  English  Act.  In  the  89th  section  of  the  Irish 
Act,  again,  the  voter  is  relieved  from  taking  any  oath  of,  inter 
aUa,  **  his  qualification  continuing^' — words  not  to  be  found  in 
the  corresponding  (82nd)  section  of  the  English  Act :  while  the 
98th  section  of  the  latter,  and  the  104th  section  of  the  former 
act^  are  identical  as  to  the  ^  register'  being  final  and  conclusive 
to  all  intents  and  purposes,  before  a  Select  Committee,  as  to  the 
right  to  vote.  The  distinction  here  pointed  out,  whether  in- 
tentional or  unintentional  on  the  part  of  the  legislature,  is  very 
important ;  and  the  Irish  voter,  in  both  counties  and  boroughs, 
may  exercise  his  franchise  at  the  election  which  occurs  during 
the  continuance  in  force  of  the  register  in  which  his  qualification 
appears,  notwithstanding  he  may  have  lost  or  parted  with  his 
qualification  the  day  after  the  register  was  completed ;  till  which 
day,  only,  he  may  have  retained  it  solely  to  acquire  the  franchise 
for  the  ensuing  year  without  any  qualification.  It  may  be,  on 
ihe  other  hand^  that  the  legislature  contemplated  putting  an 
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end  to  landlords  evicting  their  tenants  from  political  considera- 

tiODS. 

Secondly,  as  to  borough  voters  in  England.  The  same  sec- 
tion (79)  which  imposes  this  veto  upon  the  improper  use  of  the 
county  franchise,  after  the  qualification  out  of  which  it  had 
sprung  has  ceased  to  exist,  also  exacts  of  borough  voters  that 
they  shall,  ever  since  the  31st  July  in  the  current  electoral  year, 
have  JEiESiDED,  down  to,  and  at,  the  time  of  voting,  within  the 
city  or  borough,  or  place  sharing  in  the  election  for  either,  or 
within  9even  miles  of  it,  in  respect  of  which  is  claimed  the  right 
of  voting. 

What  constitutes  such  a  ''  residence,''  may  be  seen  in  a  pre- 
vious part  of  this  work.* 

If,  therefore  a  borough  voter  have  ceased  to  reside,  as  required 
by  the  act,  from  the  31  st  July,  down  to  the  time  of  voting,  he 
is  "  not  entitied  to  vote"  for  the  city  or  borough  in  respect  of 
which  he  claims  to  exercise  the  franchise ;  and  if  he  have  never- 
theless wrongfully  exercised  that  right,  a  Select  Committee  has 
authority,  impliedly,  to  nullify  the  wrongful  act  by  expunging 
the  name  from  the  poll. 

It  will  have  been  seenf  that  the  condition  of  residence  is  not 
imposed  upon  county  voters.  In  the  case,  then,  of  borough 
voters,  provided  they  reside  within  the  requisite  distance,  and 
for  the  requisite  time,  they  will  be  entitled  to  vote,  although 
they  may  have  lost  the  whole  of  the  qualification  in  respect  of 
which  their  names  were  placed  upon  the  register;  which  is  con- 
clusive evidence  that  they  continue^  during  the  time  of  that  re- 
gister being  in  force,  to  have  the  qualification  which  they  may 
have  notoriouly  lost. 

III.  There  is  yet  another  case  in  which  a  Select  Committee 
has  authority,  in  the  statutory  exercise  of  its  original  jurisdic- 
tion, to  nullify  a  vote  given  by  a  voter,  whose  right  to  do  so 
had  been  evidenced  by  the  register :  namely,  in  every  case  of 
statutory  or  common  law  incapacity  J  which  had  "arisen" 
subsequentiy  to  the  lists  leaving  the  hands  of  the  revising  bar- 
rister.   This  authority  depends  upon  a  proper  construction  of 

•  Ante,  p.  102,  103. 
t  Ante,  p.  92. 

i  As  to  the  different  kinds  of  '  incapacity,'   and  the  principles  on 
which  they  depend,  vide  ante,  chapter  vii.  pp.  139 — 172. 
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80  much  of  Stat  6  Vict  c.  IS,  s.  98,  as  is  appHcable  to  the 
matter  in  question :  and  the  peculiar  wording  of  this  part  of  the 
section  is  not  destitute  of  difficulty. 

The  revising  barrister  has  ample  power  to  deal  with  every 
case  of  statutory  or  <;ommon  law  incapacity  duly  brought  under 
his  notice,  in  the  case  of  one  whose  name  stands  on,  or  who  is 
desirous  that  his  name  should  be  inserted,  or  retained  in,  the 
register.  If  it  be  brought  ^specially'  under  his  notice,  and 
become  the  subject  of  express  decision,  the  propriety  of  it  may 
be  examined  by  a  Select  Committee : — if,  though  then  existing, 
it  be  not  so  specially  brought  under  his  notice,  a  Select  Com- 
mittee can  clearly  have  no  cognizance  of  it.  There  can  be  no 
distinction  between  incapacity,  and  any  other  cause  for  im- 
peaching a  person^s  right  to  be  placed  on  the  register  by  the 
revising  barrister :  the  only  question  is,  as  to  his  having  ^  spe- 
cially'  and  by  an  ^  express  decision'  dealt  with  the  case  before 
him.  I^  therefore,  by  any  oversight,  as  was  suggested  by  the 
present  Mr.  Justice  Maule  in  arguing  HalTs  case  \^M(mmouth, 
K.  k  O.  416 — A.D.  1835],  and  the  late  Mr.  Rogers,  in  De 
Barthe*s  case  IBeadingy  F,  &  F.  664 — A.D.  1838],  the  name* 
of  a  woman  got  on  the  register,  aud  was  left  there  by  the  revis- 
ing barrister,— what  lawful  authority  could  the  returning  officer 
have  to  reject  her  vote,  absurd  as  the  idea  may  be,  if  she  ten- 
dered herself  in  the  polling  booth,  and  answered  the  only  two 
questions  which  he  could  ask  her?  And  by  what  authority 
could  a  Select  Committee  afterwards  strike  off  the  name  of 
a  voter  whose  name  had  not,  though  it  could  have  been  ob- 
jected to,  before  the  revising  barrister  7  The  same  reasoning 
applies  to  this  as  to  any  other  case  of  *  legal  incapacity' — as  to 
infancy,  alienage,  idiotcy :  and  in  conformity  with  these  prin- 
ciples, several  committees  have  refused  to  inquire  into  cases  of 
alleged  infancy,  alienage,  and  other  incapacities,  where  the 
obfecticm  had  not  been  raised  bef(»8  the  revising  barrister  :t  all 
of  these  being  cases  decided  previously  to  the  year  [1843]  in 
which  was  passed  the  statute  now  under  consideration.  It  ap- 
pears then  to  be  dear,  that  if  an  incapacity  existing  but  not 
objected  to,  at  the  time  of  registration,  continue  down  to  ^'  the 

*  A  female  may  have  a  Cbriatian  name  affording  no  indication  of  her 
being  such. 

t  Infancy,  New  Windsor  [K.  &  O.  160,  a.  d.  1836] ;  Monmouth 
[Id.  415,  A.  D.  1835] ;  Alien,  Bedford  [F.  &  F.  437,  a.  d.  1898]. 
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time  of  voting/'  a  Select  Committee  cannot  remove  the  name 
from  the  poUy  though  the  individual  may,  in  certain  cases^ 
have  exposed  himself  to  heavy  penalties  for  voting.  The  stat. 
6  Vict.  c.  18^  s.  98,  however,  established  a  clear  distinction,  by 
the  few  words  ''which  had  arisen  subsequently."  There  do 
not  seem  to  have  been,  since  that  year,  any  decisions  of  com- 
mittees at  variance  with  the  principles  here  laid  down.  If^ 
at  the  time  of  voting^  the  claimant  to  vote  be  under  any  sta- 
tutory or  common  law  "incapacity,"  which  had  ^'arisen  subse^ 
quentfy"  to  the  time  of  registration,  though  the  revising  bar- 
rister could,  of  course,  have  had  no  grounds  for  excluding  the 
name  from  the  register,  a  Select  Committee  can  entertain  that 
objection.  The  words  "  which  may  have  arisen  subsequentbf 
to  the  time  allowed  for  making  out  the  lists,"  appear  clearly  to 
embrace  both  the  statutory  and  "  other  legal  incapacity"  which 
may  either  of  them  have  come  into  existence,  since  the  moment 
when  the  register  quitted  the  hand  of  the  revising  barrister. 
If^  in  either  case,  the  objection  were  in  existence  so  as  to  have 
been  taken  before  him,  the  "incapacity"  at  which  it  might 
have  been  aimed,  though  continuing  down  to  the  time  of  voting, 
is  beyond  the  province  of  the  Select  Committee.  If,  however, 
a  statutory  or  common  law  incapacity  '  arose,'  as  either  might, 
subsequently  to  the  completion  of  the  register,  but  had  ceased 
before  '  the  time  of  voting,'  then  the  subject  of  that  temporary 
incapacity  would  be  entitled  to  vote : — for  at  that  moment  no 
"incapacity"  existed — the  cloud  which  had  flitted  over  the 
voter's  position  on  the  registry,  having  vanished.  The  portion  of 
the  98th  section  applicable  to  this  subject,  is  levelled  expressly 
at  one  point— viz.  ^'th£  time  of  voting:*'  and  the  words  "which 
may  have  arisen  subsequentiy"  appear  to  over-ride  both  the  pre- 
vious clauses — viz.  the  incapacity  by  virtue  of  a  "  statute,"  and 
any  '  other  legal' — i.  e.  common  law  incapacity.  There  seems 
no  reason  whatever  why  the  statutable  incapacity  need  noty  nor 
why  any  other  than  a  statutable  incapacity  need,  to  have  arisen 
subsequentiy  to  the  completion  of  the  register:  unless,  indeed,  a 
statutable  incapacity, — as  in  the  case  of  a  conviction  for  bribery, 
"for  ever  disabling  to  vote"* — ^be  held  of  so  solemn  and  trans- 
cendant  a  nature,  as  the  deliberate  fiat  of  the  legislature  itself, 
that  it  shall  always  be  recognized  under  all  circumstances  by 

*  Ante,  p.  162. 
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any  tribunal,  whether  of  parliament  or  elsewhere,  without  refer- 
ence to  such  considerations,  as  its  having  been  omitted  to  take 
advantage  of  the  fact  before  the  revising  baiTister.  If,  how- 
ever, the  former  of  these  two  constructions  of  section  98  be  the 
correct  one,  it  follows,  that  whatever  be  the  nature  of  the  legal 
incapacity,  if  it  ^ arose'  between  the  day  of  completing  the 
register  and  the  day  of  the  election,  and  continued  in  existence 
on  that  day,  the  Select  Committee  has  jurisdiction  to  deal  with 
it ;  otherwise  not,  unless  it  had  been  the  subject  of  express  de- 
cision by  the  revising  barrister.  Supposing,  therefore,  a  person 
on  the  register,  after  the  completion  of  it,  should  accept  any 
disqualifying  office  or  employment  under  government,  for  in- 
stance, or  become  a  peer  of  the  realm,*  or  a  lunatic,  or  felon  con- 
vict, or  be  convicted  in  a  court  of  law  of  bribery,  or  should  have 
received  parochial  relief  or  other  alms  disqualifying  from  voting 
— on  due  proof  of  such  facts,  his  name  will  be  struck  off  the  poll 
by  the  Select  Committee.  Thus  in  Whiteside's  case,  Lancaster 
(2nd),  A.D.  1848,t  parochial  relief  received  by  a  voter  three 
days  after  the  teste  of  the  writ,  1.  e.  previously  to  the  time  of 
tendering  his  vote,  was  properly  held  to  disqualify  him,  and  the 
committee  struck  off  his  vote.  Previously  to  the  passing  of  the 
Reform  Act,  the  established  custom  of  parliament  disqualified 
the  recipients  of  parish  relief  at  any  time  within  one  year  before 
the  election ;  %  and  between  the  passing  of  that  statute  and  stat. 
6  Vict.  c.  18,  several  committees  decided  that  the  receipt  of 
alms,  after  registration,  but  before  the  day  of  election,  disqua- 
lified.§  This  head  of  incapacity  has  been  fully  considered  in 
the  seventh  chapter  of  this  work.||  Finally,  as  every  act  of 
receiving  parish  relief  operates  as  an  express  and  independent 
legal  incapacitation, IF  it  seems  clear  that  it  is  one  which  ^^  arose*' 
within  the  meaning  of  that  word  in  the  98th  section  of  stat  6 

*  In  the  election  for  the  University  of  Oxford,  in  January*  1853|  two 
peers  of  the  realm,  who  were  members  of  Convocation,  appear  to  have 
voted,  one  under  formal  protest.  On  a  scmtiny,  it  would  seem  that 
these  votes  would  be  struck  off  the  poll.  The  Sessional  Order  is 
peremptory.     Vide  post,  453,  a. 

t  Power,  Rod  well  &  Dew's  Election  Cases,  160. 

%  2  Dougl.  126,  note. 

$  Ante.  p.  153.  In  Harrison* t  case,  luineatter  (2nd),  P.,  R.  &  D. 
164,  it  was  properly  decided,  in  conformity  with  stat.  4  &  6  Will.  4, 
c.  76,  s.  56,  that  the  receipt  of  parochial  relief  by  an  tmtmaneipated 
child  of  the  voter,  above  the  age  of  niteen  years,  did  not  disqualify. 


II  Ante,  pp.  151,  156. 


Rogers  on  Election  Committees,  204. 


PAUPERS — TENDER  OP  PERSONATED  VOTER.   367 

Vict.  c.  18,  provided  the  receipt  occurred  between  the  day  of 
completing  the  register,  and  the  time  of  tendering  the  vote. 

The  receipt  of  parochial  relief,  in  Scotland,  within  twelve 
months  previous  to  the  Slst  July  in  each  year,  is  a  statutory 
disqualification  *  for  '  being  registered,  or  voting ^^  in  boroughs. 
It  is  not  quite  clear,  however,  what  would  be  the  effect  of  a 
Scottish  voter's  receiving  parochial  relief  between  that  day, 
and  the  day  of  election. 

In  Ireland,  it  is  conceived  that  a  voter's  recoij)t  of  parochial 
relief  between  the  two  intervals  in  question  would  fall  under  the 
rule  applicable  to  England ;  inasmuch  as  the  language  of  stat. 
13  &  14  Vict.  c.  69,  s.  104,  is  in  this  respect  identical  with  sect 
98  of  the  English  Act. 

Pursuing  the  chronological  order  of  the  causes  calling  forth 
the  exercise  of  a  Select  Committee's  jurisdiction,  the  inquiry 
has  now  arrived  at  the  period  of  the  election  itself,  and  its  im- 
mediate preliminary  stage.  When,  however,  it  is  borne  in  mind 
that  the  matters  with  which  the  preceding  and  present  chapters 
are  occupied,  fwm  the  subject  of  Scrutiny,  it  appears  conve- 
nient to  continue  the  course  already  commenced,  by  proceeding 
to  the  remaining  grounds  of  impeaching  individtial  votes,  or 
classes  of  votes,  in  respect  of  occurrences,  during  the  election, 
affecting  the  yoi/^rs  personally , 

IV.  If  one  whose  right  to  vote  is  conclusively  evidenced,  at 
the  election,  by  the  register,  have  been  nevertheless  fraudulently 
forestalled,  in  the  exercise  of  that  right,  by  one  who  has  per- 
8onaied-\  him,  he  is  entitled  to  tender  his  vote,  duly  complying 
with  the  statutory  requisites;    and  this  tender  the  returning 

•  Ante,  p.  40, 
'  t  In  Isondans  caye,  Tainiim,  Falc,  &  Fitz.  295  [a.  d.  1838],  the  in- 
dividual who  was  alleged  to  have  personated  a  voter,  proved  to  have 
himself  a  right  to  be  oq  the  register.  His  christian  name  was  Daniel, 
and  the  christian  name  in  respect  of  which  he  had  voted,  was  Ttunnag, 
The  witness  declared  that  on  the  poll-clerk  mentioniog  the  name 
**  Thomas,"  the  witness  had  said  *  My  name  is  Daniel — il  is  a  mistake.' 
Thomas  London  named  in  the  register  did  not  vote ;  and  there  was  such 
a  person, a  relative  of  Daniel.  Mr.  Austin  submitted  that "  the  evidence 
of  personation  was  too  clear  to  admit  of  doubt;*'  but  the  committee  pre- 
sumed, in  the  absence  of  decisive  evidence  to  the  contrary,  that  a  mistake 
had  been  made  in  the  christian  name  in  the  register,  and  that  the  person 
who  had  a  right  to  vote  was  Daniel.  He  had  been  himself  a  voter  for 
many  years. — Perhaps,  in  so  doubtful  a  case,  it  was  safer  to  lean  in 
favour  of  the  franchise,  as  exercised. 

B 
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officer  is  bound  to  record,  as  a  tendered  vote.  On  proof  of 
these  facts,  the  Select  Committee  must  enter  his  name  on  the 
poll;  and  this  by  virtue  of  their  statutory  original  jurisdiction:* 
but  it  may  be  observed,  that  stat.  6  Vict.  c.  18,  does  not  ex- 
pressly enable  the  committee  to  deal  with  a  vote  tendered  under 
these  circumstances,  as  it  does  (sect.  08)  in  the  case  of  a  vote 
which  can  be  received  only  as  a  tendered  vote,  in  consequence 
of  the  express  decision  of  a  revising  bairister  excluding  it  from 
the  register. 

V.  Hither,  also,  may  be  referred  the  cases  of  individual 
voters,  or  classes  of  voters,  who  can  be  proved  to  have  been 
prevented  from  voting  for  a  particular  candidate,  by  violence, 
or  intimidation.  It  is  apprehended  that  if  a  voter  be  forcibly 
detained  from  the  poll  till  after  it  is  closed,  or  dealt  with  in 
such  a  manner  as  to  amount  to  abduction — that  is,  taken  away 
to  some  other  place,  and  violently,  or  by  other  means  prevented 
from  going  to  the  poll,  for  which  reasons  only  he  .did  not  do  so, 
his  name  ought  to  be  added  to  the  poll.  There  seems  no  dis- 
tinction in  principle  between  such  a  case  as  this,  and  that  of  any 
other  wrongfully  excluded  vote.  In  the  DubHn  Election  case> 
March,  1827,  on  evidence  having  been  proposed  to  be  oflfered 
to  show  gross  intimidation  by  Roman  Catholic  priests,  the 
chairman  interposed  to  ask  "  whether  the  influence  alleged  to 
have  been  exerted,  was  of  such  a  character  as,  if  established, 
would  avoid  the  election,  or  tfie  particular  votes  only  which 
were  supposed  to  have  been  influenced?"  The  counsel  for 
the  petitioners  admitted  that  '^  the  charge  could  not  be  sub- 
stantiated to  80  great  an  extent  as  to  avoid  the  election  *J' — 
and  ultimately  the  chairman  intimated  '^that  the  committee 
did  not  think  it  competent  to  them  to  receive  evidence  which  it 
had  been  acknowledged  could  not  aflect  the  seats  of  the  sitting 
members,  or  the  votes  of  individuals^*  They  deferred,  how- 
ever, their  decision :  but  subsequently  stated  that,  for  the  rea- 
sons assigned,  "  they  did  not  consider  that  that  part  of  the  case 
should  be  proceeded  with."  The  petition  had  prayed  that  the 
sitting  members,  or  one  of  them,  might  be  declared  not  duly 
elected,  and  that  the  petitioner  was  duly  elected,  and  ought  to 
have  been  retumed-f 

*  Stat.  6  Vict.  c.  18,  s.  91,  post,  p.  308,  a. 

+  Report  of  the  Case  of  the  County  of  Dublia  Election,  by  James 
Espinasse,  Esq  ,  pp.  55,  59  [a.  o.  I827J. 
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In  his  report  of  the  Durrfermling  case  [1803],  Mr.  Peck- 
well  states  that  ovte  of  the  ^'  many  questions  of  law  and  fact  on 
none  of  which  the  committee  came  to  any  separate  determina- 
tion," was  the  following  :  "  In  what  circumstances  the  vote  of  a 
person  detained  from  the  place  of  polling  hy  the  violence  or  con- 
trivance of  a  candidate f  should  be  added  by  the  committee.  See 
the  C€ise  of  Inverkeithing,  Wight,  343 ;  Sir  J.  Mackenzie's  Ob- 
servations, p.  468  ;  Spottiswoode's  Treatise  on  Elections."*  In 
referring  to  the  first  of  these  work8,t  which  relates  chiefly  to 
the  former  parliamentary  law  of  Scotland,  the  passage  referred 
to  will  be  found  as  follows :  "  The  effect  of  force  by  one  party, 
even  though  upon  only  one  of  the  other  party,  has  been  pleaded 
to  the  effect  of  annulling  an  election^  notwithstanding  that  the 
vote  of  the  person  detained  by  such  force  from  attending  the 
meeting  would  not  have  been  sufficient  to  cast  the  balance : 
....  on  the  ground  that  it  is  not  a  person's  vote  only,  but 
also  his  vote  and  influence,  and  the  effect  his  reasoning  may 
have  with  others,  that  ought  to  be  taken  into  the  scale :  that 
objections  might  be  known  to  him,  of  which  every  other  person 
was  ignorant ;  and  that  the  terror  diffused  by  the  exercise  of 
force,  though  applied  to  only  one,  might  operate  strongly  upon 
others,  and  check  the  freedom  of  their  voices."  The  author 
however  immediately  intimates  that  ''  this  reasoning  is  perhaps 
too  refined — the  force  ought  to  operate  so  far  as  to  disqualify 
all  those  who  were  in  any  degree  accessory  to  it ;  but  one  may 
doubt  the  propriety  of  carrying  it  further,"  In  the  second  of 
the  works  referred  to,  and  quoted  in  the  first.  Sir  J.  Mac- 
kenzie mentions  a  determination  of  the  Parliament  of  Scot- 
land, finding,  ^^  that  a  person  was  capable  to  vote,  albeit  he 
was  detained  prisoner  by  a  misinformation  from  one  of  the  com- 
petitors ;  he  having  given  an  account  of  the  way  and  manner 
of  his  imprisonment,  to  the  meeting,  and  declared  his  vote  to 
them,  and  after  his  enlargement,  did  immediately  take  the  test 
and  sign  the  commission."  If  it  were  to  be  held  that  an  indi- 
vidual elector's  vote  could  be  effectually  got  rid  of  by  means  of 
abduction,  especially  in  a  close  contest,  and  that  such  vote 
could  not  be  afterwards  added  to  the  poll  on  a  scrutiny,  it 
would  be  simply  offering  a  i»*emium  on  systematic  abduction ; 

♦  1  Peck  well,  5. 

f  Enquiry  ioto  the  Rise  and   Progress  of  ParHament,  chiefly  in 
Scotland,  &c  ,  by  Alexander  Wight.  Esq.,  Advocate,  p.  344,  1784. 
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and  a  committee  would  have  little  difficulty  in  inferring  from 
the  facts  likely  to  he  proved  in  such  cases,  that  the  act  had 
heen  done  hy  the  candidate,  whose  interests  it  would  have 
served, — by  *  his  agents  and  others  on  his  behalf.'  This  charge 
in  respect  of  a  single  voter  was  one  of  the  allegations  in  the 
Montgomery  case  [P.  &  K.  162— a.d.  1833].  The  petition 
contained  other  general  charges  of  abduction,  treating,  intimi- 
dation and  bribery;  its  only  prayer  was  that  the  election 
might  be  declared  void;  the  committee  decided  that  it  was. 
The  effect  of  a  general,  or,  as  it  may  .be  termed,  systematic  ab- 
duction, upon  the  whole  election,  will  be  considered  hereafter. 

VI.  The  committee  will  also  strike  from  the  poll  the  name  of 
any  voter  who  shall  be  proved  to  have  been  employed,  in  any 
capamty,  within  six  calendar  months  before,  or  during,  or 
within  fourteen  days  after  the  completion  of  the  election,  at 
such  election,  for  the  purposes  of  it,  and  shall,  for,  in  consider- 
ation of,  or  with  reference  to  such  election,  at  any  time  before, 
during,  or  after  the  election,  accept  or  take  from  the  candidate 
or  candidat.es,  or  from  any  person  whatsoever,  for,  in  consider- 
ation of,  or  with  reference  to  such  employment,  any  sum  or 
sums  of  money,  retaining  fee,  office,  place,  or  employment, 
or  any  promise  or  security  for  any  such.*  It  is  difficult 
to  conceive  words  more  eirtensive  in  their  application  than 
these :  and  it  is  to  be  noted  that  it  will  not  signify  by  whom 
the  voter  'was  employed;'  nor  from  whom  the  reward,  pro- 
mise, or  security  for  it,  is  to  come.  The  recited  object  of 
the  act  is,  '  to  make  further  regulations  for  preventing  corrupt 
practices  at  elections,'  and  for  diminishing  the  expense  at  them. 

The  true  clue  to  the  construction  of  this  salutary  and  effective 
enactment,  is  that  pointed  out  by  the  late  Sir  Robert  Peel,  as 
Chairman  of  the  Evesham  Committee,  f  viz.  that  'there  is  a  broad 
distinction  between  persons  [in  that  case  messengers],  specially 
employed  for  the  pui'poses  of  the  election,  and  those  classes  of 
persons  [post-boys  or  coachmen]  who  were  employed  merely  in 
their  usual  avocations.'  The  enactment  is  levelled,  not  against 
the  doing  work  for  the  purpose  of  the  election,  but  being  em- 
ployed in  ''some  capacity  for  the  purpose  of  the  election." 
Were  the  mere  doing  work  for  the  purpose  of  the  election— to 

*  Stat.  7  &  8  Geo.  4,  c.  37,  s.  1,  post,  p.  218,  a. 
t  F.  &  F.  630. 
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be  paid  for,  moreover,  "  by  any  person" — to  occasion  an  inca- 
pacity to  vote,  it  would  be  hard  to  say  where  the  disfranchise- 
ment would  end.  The  printer  of  a  hand-bill,  the  stationer  pre- 
paring the  poll-books,  the  carpenter  erecting  the  hustings,  &c. 
&c.  &c.,  would  all  be  disfranchised.*  This  principle  will  be 
found  applied,  in  an  earlier  portion  of  this  work,t  to  the  case  of 
an  army  clothier  contracting  with  a  colonel  to  supply  regimentals 
— the  former  having  been  held  to  be  not  disqualified  for  being 
elected,  as  a  contractor  tvith  Government :  "  if  he  were,"  said 
the  Court,  in  the  case  there  cited,  "  the  tailor,  the  draper,  the 
button-maker,  and  lace-maker  under  him,  would  each  be  dis- 
qualified— for  everything  thus  furnished  has  an  application  to 
the  service  of  the  public.' "  It  is  nevertheless  manifest,  that 
cases  of  this  description  require  to  be  watched  with  extreme 
jealousy,  if  it  be  desirable  to  carry  out  the  main  object  of  the 
statute—*  preventing  corrupt  practices^  at  elections.  It  has 
been  well  observed,  that  the  main  object  of  the  statute  was  to 
put  an  end  to  the  creation  of  *  employments'  or  *  capacities^  for 
the  purpose  of  the  election,  in  order  to  gain  which,  and  the  pay 
or  hire  attached  to  them,  a  voter  might  be  induced  to  barter 
his  vote — independently  of  the  opportunities  thereby  afforded 
for  colourable  employment,,  and  corrupt  payments.  A  second- 
ary object  may  have  been  to  secure  the  performance  of  official 
duties  by  non-voters,  not  so  likely  as  voters,  to  be  warped  and 
excited  by  party  feeling.J:  The  Evesham  Committee,  of  which 
Sir  Robert  Peel  was  chairman,  struck  off§  the  votes  of  two 
persons  who  had  been  employed  at  the  election  as  '  messengers,' 
— though  that  was  their  '  ordinary  calling.'  Though  a  man 
may  get  his  livelihood  by  going  on  errands,  he  must  not  com- 
plain if  he  lose  his  franchise  by  accepting  paid  employment  for 
the  purpose  of  the  election.]]  It  must  be  owned,  however,  that 
this  case  admits  of  much  argument.     The    statute  specifies 

•  Rogers  on  Elections,  92. 

t  Ante,  p.  184,  Thompson  v.  Pearee, 

t  Rogers  on  Elections,  96. 

§  There  were  two  sitting  members  petitioned  against,  as  to  one  of  whom, 
a  case  of  personal  bribery,  had  been  established  by  the  resolution  of  the 
committee.  The  committee  struck  the  disallowed  vote  from  the  poll  of 
both  sitting  members,  as  if  it  had  been  given  for  both. —  F.  &  F.  6, 
525.  The  sitting  member  was  allowed  to  carry  on  the  scrutiny  after 
he  had  been  disqualified  for  personal  bribery,  and  placed  in  a  minority. 
— See  the  resolution  of  the  committee,  id.  p.  529,  531. 

I)  Evesham,  F.  &  F.  524,  527  [a.  d.  1B38]. 
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^^eomiuelf  ageniy  attamey, poU-clerk,  flagman j^^  addin?.  "or 
in  sny  other  capacity."  Within  these  latter  words  it  has 
been  held,  that  check-cTerhs  employed  and  paid  by  a  can- 
didate, are  disqnalified  from  voting  for  either  him,  or  for  ano- 
ther candidate  at  the  same  election,  who  had  neither  employed 
nor  paid  him.*  Another  committee  would  not  allow  the  paid 
agent  of  one  candidate  to  vote  for  another  candidate  :f  while 
the  Glonccster  Committee  t  simOarly  dealt  with  a  parish  clerk 
employed  and  paid  by  both  parties  to  point  out  the  houses  of  the 
electors.  The  regular  bell  ringers  of  Evesham  had  been  em- 
ployed during  the  canvass,  and  the  days  of  election,  to  ring  die 
bells :  and  the  committee,  after  great  consideration,  and  evinc- 
ing an  eAident  anxiety  to  take  an  apparently  bond  fide  case  out 
of  the  operation  of  the  rule  which  they  had  laid  down  in  the 
case  of  meB8engerSy\  allowed  the  votes  to  remain  :  but  the  two 
decisions  are  not  easfly  reconcilable  in  principle.  || 

Those  who  are  employed  in  elections  in  respect  of  their 
public  official  capacities,  independently  of  and  collateral  to  the 
election,— and  especially  where  the  office  held  by  such  persons 
is  compulsory,  do  not  fall  within  the  meaning  of  the  statute. 
These  duties  and  services  have  reference  to  their  original  office 
or  emplo^inent,  and  not  to  any  *  capacity*  in  which  they  are 
employed  ^  for  the  purpose  of  the  election.'  It  is  contrary  to 
principle  to  disfranchise  a  man  for  the  discharge  of  duties  which 
he  is  compelled  to  discharge.  On  this  principle  returning 
officers,  sheriffs,  and  under-8herifiB,1[  are  not  incapacitated  from 
voting.    The  situations  specified  in  the  statute — ^  counsel,  agent, 

•  Bedford  Town,  P.  &  K.  136  [a.d.  1833]. 

♦  New  Windtor,  K.  &  O.  174  [a.d.  1836]. 
t  K.&  O.  246;  ante,  p.  150. 

iAnte,  p.  371. 
lo  the  Ijeieetter  and  Cheltenham  cases  [a.  d.  1848],  many  voters  are 
reported  to  the  House  as  having  been  bribed  "  under  the  pretence  of 
remuneration  for  services  as  messengers  and  runners." — P.  R.  &  D. 
177,  189.  It  were,  indeed,  easy  to  conceive  barefaced  and  wholesale 
bribery  perpetrated  under  such  contrivances:  as,  for  instance,  by  employ- 
ing the  brothers  and  sons,  or  oiher  relatives  of  voters,  as  well  as  voters 
themselves,  and  in  large  numbers,  to  act  as  watchers,  nominally  to  pre- 
vent bribery,  kidnapping.  &c.,  and  paying  them  for  their  services,  or 
with  any  arrangemeut  or  understanding  for  remuneration,  prospectively 
or  retrospectively,  almost  an  entire  constituency  might  be  corrupted. 
N.  B.  In  the  Seeoiid  Iptnich,  Barr.  &  Aust.  609.  the  bribery  was  effected 
by  paying  30<.  to  the  voter  for  pretended  services  by  Am  mm  as  a  mes- 
senger. 

%  K.  5c  0. 185. 
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attorney,  poll-clerk,  or  flag-man/  are  all  voluntary :  and  the 
selection  of  them  indicates,  of  itself,  the  intention  of  the  legisla- 
ture. The  case  of  a  deputy  sheriff  has  given  rise  to  varying 
decisions ;  but  it  seems  to  be  certainly  a  voluntary  employment, 
equally  with  any  of  those  specified  in  the  statute, — a  poll-clerk, 
for  instance,  and  ought  therefore  to  be  held  to  incapacitate.  The 
case  of  a  town-clerk,  also,  who  demands  a  fee,  a«  toum-clerkf 
over  and  above  the  demand  for  the  hustings  expenses,  has  been 
differently  dealt  with  ;  the  New  Windsor*  Committee  decided 
against  the  vote ;  but  the  Harvoich  (1st)  Committee,  on  this 
case  being  cited,  disregarded  it,  and  upheld  the  vote.f 

It  remains  to  be  stated,  that  to  bring  a  case  within  the  sta- 
tute, which  uses  the  words  'accept  or  take  any  sum  or  sums 
of  money,  retaining  fee,  office,  place,  or  employment,  or  any 
promise  or  security  for  any  such ; '  the  acceptance,  and  taking, 
the  promise  and  the  security,  must  be  proved  to  have  been 
'*  for,  or  in  consideration  of,  or  with  reference  to,  such  employ^ 
ment,"  In  the  New  Windsor  case,  which  was  an  extended  and 
severe  Scrutiny,  the  chairman,  Sir  James  Graham,  '^  expressed 
his  opinion  that  there  must  be  either  an  express  or  implied  pro- 
mise of  payment,  connected  with  the  employment,  for  the  pur*^ 

poses  of  the  election,  '^ either  a  specific  promise  to  the 

voter,  or  else  such  an  implied  promise  as  an  action  at  law  could 
lie  upon — as  in  the  case  of  a  solicitor.''  The  same  committee 
held  that  a  solicitor's  aeceptance  of,  and  acting  under  a 
retainer  at  an  election,  invalidated  his  vote,  though  no  pay- 
ment under  it  was  proved.  This  was  the  case  of  William 
Long,  an  attorney ;  on  whom  the  candidate's  principal  agent  had 
called  before  the  election,  saying  that  he  did  so  by  the  candi- 
date's direction,  *  to  say  he  hoped  they  should  have  his  services 
in  the  same  manner  as  before.'  This  offer  the  voter  accepted, 
and  at  once  began  to  canvass  in  the  ordinary  mode  of  paid 
agents ;  but  there  was  no  evidence  of  his  having  been  paid  any 
thing  for  his  services— as  it  had  been  left  to  the  candidate  to 
settle  with  him.  For  the  vote,  it  was  contended  that  the  statute 
being  in  restraint  of  the  franchise,  should  be  strictly  construed ; 
and  that  there  was  no  evidence  of  a  retaining  fee  having  been 
received :  against  the  vote,  it  was  urged  that  no  actual  payment 

*  K.  &0.  185  [a.  D.  1836]. 

t  Chapman'g  case,  P.  R.  &  D.  307  [a.  d.  1851]. 
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or  promise  of  payment  was  necessary ;  that  the  presumption  of 
law  is,  from  engaging  a  man  in  his  ordinary  calling,  that 
one  impliedly  promises  to  pay  him  for  his  services ;  and  that  an 
action  would  have  lain  for  the  voter  against  the  candidate,  to 
receive  payment  for  his  canvassing  services :  it  being  properly 
alleged  by  counsel,  that  at  least  half  the  actions  brought,  are  on 
such  implied  promises.  The  committee  adopted  this  reasoning 
and  expunged  the  vote.* 

Another  committee  f  refused  to  remove  a  vote  from  the  poll, 
on  proof  only  that  the  voter  had  acted  as  an  inspector  in  the 
polling  booth — there  being  "no  evidence  leading  the  committee 
to  the  conclusion  that  he  had  received  payment,  or  promise  of 
payment,  for  such  employment."  The  Court  of  Queen's  Bench, 
when  presided  over  by  Lord  Tenterden,  laid  down  the  following 
as  the  rule  of  law,  now  implicitly  adopted,  on  this  subject : 
"  The  general  rule  is,  that  any  man  who  bestows  his  labour  for 
another,  has  a  right  of  action  to  recover  a  compensation  for  that 
labour."  J  Pnmd/acie,  therefore,  the  voter  in  this  case  was 
entitled  to  be  paid  for  his  services— and  it  required  evidence  to 
rebut  that  presumption :  such,  for  instance,  as  the  services  ren- 
dered being  entirely  out  of  the  profession  or  business  of  the  person 
in  question ;  or  that  he  rendered  them  gratuitously.  In  the  fore- 
going case,  it  admits  of  doubt  whether  there  was  not  evidence 
on  which  the  committee  might  have  acted.  In  the  immediately 
preceding  case,  however  {NewelVs  case),  they  acted  differently 
with  an  attorney,  who  had  been  an  inspector,  and  had  pre- 
viously declared  "that  he  expected  to  be  paid,  and  Avould  not 
act  unless  it  was  agreed  that  he  should  be  paid  for  his  ser- 
vices." 

VII.  The  next  class  of  cases  in  which  the  committee  will 
strike  a  voter  off  the  poll,  is,  where  it  is  proved  that  a  vote  has 
been  given  under  a  corrupt  influence,  by  means  of  bribery, 
whether  or  not  through  the  sitting  member  or  his  agent.  In 
either  of  the  two  latter  cases,  indeed,  the  seat  is  lost,  though 
there  be  but  a  single  act  of  bribery  established.  It  is  obvious, 
however,  that  an  innocent  candidate  ought  not  to  have  the  benefit 
of  a  vote  which  the  law  declares  to  be  really  no  vote  :  nor,  on 

♦  Long'*  case,  "New  Windgor,  K.  &  O.  175. 

t  Power's  case,  Dublin^  F.  &  F.  200  [a.  d.  1836]. 

i  Boucher  v,  Norman,  3  B.  &  C.  744. 
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the  other  hand^  ought  his  seat  be  at  the  mercy  of  a  guilty  third 
person ;  who,  from  either  friendly  or  malevolent  motives  tov^rards 
the  candidate,  may  corrupt  an  elector  to  vote  for  him.  Where 
bribery  is  proved  before  a  committee,  the  vote  so  purchased  by 
it  is  void  by  the  common  law  of  Parliament  The  person  who 
gave  his  vote  under  such  corrupt  influence,  is  to  be  considered 
as  if  he  had  not  voted  at  all.*  The  two  facts  to  be  determined 
by  the  committee  are — whether  corrupt  influence  had  been 
used ;  and  whether  the  vote  was  given  under  that  corrupt  in- 
fluence. A  vote,  it  has  been  well  observed,  must  surely  be 
good  or  bad,  according  to  the  intent  or  purpose  with  which  it 
is  given  by  the  voter.f  It  is  the  existence,  and  the  action,  of 
the  corrupt  influence  with  which,  in  every  individual  case,  the 
committee  has  to  deal ;  and  if  the  concurrence  of  the  two  be 
not  made  out  clearly  to  their  satisfaction,  they  are  not  to  act 
with  such  levity  as  to  disfranchise  a  man  upon  mere  surmise. 
Every  fair  presumption,  on  the  other  hand,  is  to  be  made  in 
favour  of  a  vote,  and  must  be  rebutted  by  that  evidence,  "ac- 
cording to"  which,  alone,  they  are  sworn  to  decide.  The  poll 
ought  to  be  purged  from  every  vote  polluting  it ;  but  hastily 
so  to  stigmatize  a  vote,  on  a  mere  moral  conviction,  is  not 
consistent  with  sworn  judicial  obligation. 

In  the  Kinsale  case,t  John  Farley  was  objected  to  as  one 
of  vai*ious  "  voters  who  had  voted  under  corrupt  influences" — 
and  after  a  long  examination,  the  vote  was  struck  from  the  poll. 
Farley,  a  very  poor  man,  had  often  been  seen  drinking,  with 
other  voters,  at  the  public  house  where  was  held  the  sitting 
member's  committee,  and  where  they  had  what  they  pleased, 
without  paying  for  it:  and  the  voter  once  said  to  his  com- 
panions, *  Drink — Mr.  Guinness'  (the  sitting  member)  ^will 
pay  for  all ; '  at  another  time,  that  his  pawned  clothes  had  been 
released  ;  that  he  had  stayed  at  the  public  house  for  some  days 
previously  to  the  election ;  had  been  promised  200/.,  and  the 
berth  of  a  lighthouse  keeper,  as  soon  as  the  petition  was  over ; 
and  a  letter  was  found  on  him,  dated  the  28th  Oct.  1847  (the 
election  having  been  on  the  6th  August),  and  which  he  said  he 
had  had  from  the  sitting  member:  and  was  addressed  by  him 
to  the  voter,  recognizing  his  'claims,'  and  promising  to  do 
*  everything  to  get  him  "  the  situation  he  tvished'^ — "  for  he 

•  Orme  on  Elections,  p.  298. 

t  Rogers  on  Elections,  p  252,  note  (a). 

t  Printed  Minutes,  pp.  199—210 ;  P.  R.  &  D.  21  [a.  d.  1848]. 
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was  an  honest,  firm,  and  stead&st  friend."  Tlie  committee, 
after  deliberation,  by  a  vote  of  three  against  two,  struck  off  the 
vote ;  and  ultimately  declared  the  seat  void  through  bribery,  but 
that  there  was  no  evidence  that  the  acts  of  bribery  were  com- 
mitted with  the  knowledge  and  consent  of  the  sitting  member. 

This  seems  to  have  been  a  mixed  case  of  treating  and  bribery ; 
and  illustrates  the  view  which  modem  committees  take  of  the 
true  character  of  such  inquiry, — viz.  the  corrupt  influence  under 
which  the  voter  acted,  in  votmg.  It  need  hardly  be  added,  that 
if  an  individual  vote  be  proved  to  have  been  obtained  by  treat- 
ing, it  will  be  struck  off  the  poll,  as  having  been  given  under 
a  corrupt  influence,  and  this,  it  is  submitted,  alike  whether  the 
treating  had  been  perpetrated  by  the  sitting  member,  his  agent, 
or  e  stranger.  If  the  matter  were  not  so,  it  would  follow  that 
the  majority  of  a  constituency,  especially  if  small,  might  be 
corrupted  by  indubitable  individual  acts  of  treating,  which 
could  not  be  traced  to  the  sitting  member  or  his  agent,  and  yet 
the  former  would  sit  in  parliament  by  virtue,  it  might  be  solely, 
of  corrupted  votes.  Whether  from  a  friendly  or  a  hostile 
motive,  a  real  stranger  to  the  candidate  may  so  influence  a 
particular  vote  by  treating,  as  to  cause  it  to  be  regarded  in 
point  of  law  and  fact,  as  bribery.  Two  committees,  indeed, 
have  held  that  if  ti'eaiing  influence  a  particular  vote,  it  is 
bribery  within  stat.  4  &  6  Vict.  c.  67.  •  A  person  may  be  as 
effectually  bribed  by  *  meat,  drink,  or  entertainment, '  as  by 
money  or  place^  or  the  promise  of,  or  a  security  for  it.  The 
'  contract'  is  in  either  case  '  corrupt.'f 

Some  recent  committees,  however,  in  opposition  to  well-con- 
sidered earlier  decisions,  have  gone  a  great  deal  further  than 
dealing  with  the  case  of  the  voter  who  is  thus  influenced,  and 
have  also  struck  off  the  name  of  the  person  who  bribed  an 
elector.  How  far,  however,  this  course  can  be  supported  on 
principle,  and  whether  it  be  really  in  accordance  with  the 
common  law  of  parliament,  is  a  grave  question.  The  vote  of 
the  person  bribing,  may  be  given  purely  and  conscientiously, 
and  to  a  candidate  knowing  nothing  of  bribery,  who   has 

*  Cambridgei  6arr.de  Arnold^  179  [a.d.  1843],  and  ll^^an  cases, 
Barr.  6c  Arnold,  792  [a.d.  1843],  and  Rogers  on  Comro.  209,  note  (h), 

t  Pickering^s  Remarks  oq  TreatiDg,  die,  p.  12.  In  the  Second 
Cricklade  case,  4  Dougl.  55  [a.  s.  17751,  the  committee  held  that 
*'  bribery**  was  comprehended  under  the  words  **  corrupt  practices  alleged 
in  the  petition." 
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thereby  acquired,  on  constitutional  grounds,  a  right  to  retain 
the  vote  so  purely  euid  conscientiously  given  euid  received. 
The  vote,  too,  may  have  been  recorded  before  its  giver  had  en- 
tertained a  notioA  of  corrupting  another  voter.  Why,  in  thojfc 
case,  is  the  innocent  candidate  to  be  deprived  of  a  legiti- 
mate vote  ?  And  even  if  his  vote  be  in  fact  recorded  after  he, 
carried  away  by  the  eagerness  of  political  feeling,  has  corrupted 
another  voter,  how  does  it  follow  that  the  vote  of  the  briber 
himself  is  given  under  a  corrupt  influence  ?  It  may  have  been 
given,  demonstrably,  from  the  purest  motives,  in  performance  of 
long  recorded  promises ;  in  unison  with  well  known  political 
principles ;  and  by  one  whose  station,  character,  and  circum- 
stances of  themselves  repel  all  presumption  of  corrupt  influence 
over  his  own  exercise  of  the  franchise.  By  what  right,  then, 
in  the  absence  of  any  statutory  authority,  can  a  committee 
take  upon  itself  to  punish  such  a  voter,  for  that  is  the  real  cha- 
racter of  liie  committee's  proceeding,  for  a  collateral  wrongful 
act,  by  mulcting  him  of  his  franchise  ?  Might  they  not  with 
equal  reason  do  so  as  a  punishment  for  an  assault,  or  intimidation, 
or  any  other  wrongful  act  committed  by  him  during,  and  in  fur- 
therance of,  the  election  ?  And  is  such  a  course  just  towards 
an  innocent  sitting  member  ?  ''^  It  would  appear  sanctioned  by 
neither  justice  nor  parliamentary  law,  and  a  departure  from 
the  principles  distinctly  recognized  and  acted  upon  by  the  older 
committees.  These  topics,  however,  will  be  further  considered, 
where  the  important  subject  of  Bribery  is  brought  ^lly,  in  a 
separate  chapter,  before  the  reader.  It  is  here  little  more  than 
alluded  to,  together  with  the  cognate  subject  of  Treating,  and 
only  so  far  as  regards  the  effect  of  each  upon  individual  votes, 
in  a  scrutiny  .f 

VIII.  A  committee  will  rectify  bond  fide  mistakes  made  by 
the  poll  clerks  in  recording  votes,  as  well  as  in  refusing,  from 
whatever   reason,    .to   enter  votes   properly    tendered.      This 

•  In  DutUm*i  case,  Worcester,  K.  U  O.  254  [a.  d.  1835],  a  voter 
was  objected  to,  he  having  betted,  on  the  day  of  election,  on  the 
result  of  it,  *  which  gave  him  a  corrupt  interest  in  giving  his  vote.'  The 
committee  declared  his  vote  bad,  and  assigned  the  following  astonishing 
*'  grounds  of  their  decision :"  *'  that  as  the  law  clearly  held  bets  under 
such  circumstances  and  on  subjects  of  a  light  nature  to  be  void,  the 
committee  thought  they  ought  to  do  what  they  could  in  aid  of  the  luw,  by 
mulcting  voters,  under  guch  eircunutanctStOj  their  votet!"  The  decision 
was  right,  but  the  professed  grounds  of  it  were  totally  untenable. 

t  These  subjects  have  been  already  discussed  in  Chapters  XII.,  XIII. 
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subject  lias  been  disposed  of  in  a  previous  chapter.*  It  may 
suffice  to  state,  generally,  that  when  once  the  poll  clerk  has 
recorded  a  vote,  it  must  remain  so  recorded,  unless  he  have 
palpably  made  a  mistake.  If  he  be  satisfied  on  the  spot  that 
he  has  done  so,  he  may  then  and  there,  in  the  voter's  pre- 
sence,  correct  the  error;  and  if  he  refuse,  a  committee  will 
do  so,  on  proper  proof:  that  is,  by  the  voter  himself,  or  by  those 
who  witnessed  the  transaction,  and,  in  all  probability,  by 
producing  the  check  books.  '  If  the  clerk,'  says  Mr.  Rogers, 
'  make  a  wrong  entiy,  it  ought  to  be  corrected,  if  possible, 
at  the  time,  publicly,  and  by  the  clerk  himself.  If  the  fact 
be  disputed,  it  ought  to  be  referred  to  a  committee,  as  a  dis- 
puted question  of  fact :  for  if  a  voter  be  proved  to  have 
actually  voted  for  A.,  and  his  vote  was  recorded  for  R.,  there 
can  be  no  doubt  that  the  poll,  which  is  intended  to  record 
what  has  taken  place,  not  that  which  has  not  taken  place, 
ought  to  be  amended  according  to  the  fact.  A  different  rule 
would  obviously  place  tlie  election  in  the  power  of  the  poll 
clerk.'  It  is  to  be  observed,  however,  that  the  error  here 
spoken  of,  is  that  of  the  polling  clerk.  It  is  widely  different 
with  that  of  the  voter ;  who  if  his  vote  be  really  taken  down  as 
he  gave  it,  is  conclusively  bound  by  the  act  of  the  clerk  ;  but 
the  voter  may  retract,  and  vary  the  name  he  had  first  given,  at 
any  time  before  it  is  entered  on  the  poll  book. 

Thus  far  of  the  jurisdiction,  whether  original  or  appellate,  of 
a  Select  Committee,  in  respect  of  the  character  of  the  petition 
itself,  and  of  individual  votes,  or  classes  of  votes,  brought  under 
its  notice  by  means  of  a  scrutiny.  It  will  now  be  necessary 
to  consider  those  complaints  of  a  more  general  nature,  which 
tend  to  impeach  directly  the  sufficiency  of  the  election  or 
return,  or  both,  as  to  either  all,,  or  some  only  of  the  candidates. 
This  is  usually  sought  to  be  effected^  in  consequence  of  non- 
observance  of  the  prescribed  forms  of  law — through  the  en*or 
or  wilful  misconduct  of  official  functionaries, — of  candidates, 
voters,  or  non-electors,  and  by  means  of  general  bribery,  treat- 
ing, intimidation,  or  rioting.  All  these  subjects  have  been 
already  dealt  with  in  earlier  portions  of  this  work,  but  require 
again  to  be  noticed,  in  the  aspect  under  which  they  are  pre- 
eented  to  a  Select  Committee, 

*  Chapter  X.,  antCi  pp.  232,  et  seq. 
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INFORMALITIES  AND  IRREGULARITIES  IN  THE  PRA-CTIOAL 

CONDUCT  OF  THE  ELECTION. 

It  will  abundantly  appear  from  a  perusal  of  the  Minutes  and 
Reports  of  Election  Committees,  in  both  former  and  modem 
days,  that  these  tribunals  are  justifiably  anxious  to  uphold  an 
election  which  has  been  conducted  fairly,  and  in  substantial 
accordance  with  the  law,  against  objections  founded  on  non- 
observance  of  statutory  or  common-law  regulations.  They  are, 
properly,  determined  to  ascertain  whether  every  elector,  on  an 
occasion  challenged  by  petition,  has  had  an  opportunity  of  ex^ 
pi'essing  his  will  whom  he  would  have  to  represent  him  in 
parliament.  If  he  have  had  such  opportunity,  whether  he  did 
or  did  not  choose  to  avail  himself  of  it,  then  the  voice  of  the- 
mcLJority  is  the  voice  of  the  whole  electors  ;*  and  the  House 
is  neither  entitled  nor  disposed  to  render  that  voice  ineffec- 
tual, and  virtually  stultify  it,  by  reason  of  minor  defects  and 
irregularities  attending  its  utterance.  It  is  not,  however,  to 
be  supposed  that  the  House  will  wink  at  the  departure  from 
those  regulations  which  itself,  or  the  whole  legislature,  has 
from  time  to  time  prescribed  for  so  transcendently  important 
a  purpose,  as  the  due,  that  is,  the  "  free  and  indifferent, " 
exercise  of  the  elective  franchise ;  for  if  that  were  the  case, 
it  would  be  nugatory  to  have  any  such  regulations  at  all.  It 
will'  be  found,  accordingly,  that  committees   pretty  steadily 

•  '*  In  the  election  of  churchwardens,"  said  Lord  Campbell,  then 
attorney-general,  in  arguing  the  important  case  of  liutter  v.  Chapman, 
8  Mee.  6c  W.  18,  "  who  are  elected  by  the  inhabitants  in  vestry  as- 
sembled, all  are  considered  as  being  present  in  the  vestry,  all  having  the 
power  to  come  if  they  choose:  and  then  the  majority  of  those  who 
actually  are  present,  represent  and  bind  the  whole.  So  if  a  church-rate 
is  to  be  made,  which  is  by  the  *  inhabitants,'  all  need  not  vote,  but  a 
majority  of  those  who  do  vote,  must  vote  for  it,  and  then  it  is  a  rate 
made  by  the  inhabitants,  all  being  in  point  of  law  considered  present  at 
a  meeting  ;"  for  which  he  cited  the  following  authorities, — Norris  v. 
Stops,  Hob.  212;  Rogers  v.  Davenant,  )  Mod.  194;  Chamberlain  of 
London^s  case,  5  Rep.  63;  Jeffrey**  case,  Id.  66;  Eeg,  v.  Sutton,  10 
Mod.  74 ;  Rex  v.  Varlo,  Cowp.  248 ;  Campbell  v.  Maund,  6  Ad.  fit  Ell. 
865. 
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direct  their  attention  to  ascertaining,  whether  the  irregularity 
complained  of  affected  the  result  of  the  election;  in  other 
words,  did  it  actually  deprive  the  electors  of  an  opportauity  of 
expressing  their  will  ?  If  it  did  not,  they  will  uphold  the  elec- 
tion, though  seyerely  censuring  and  punishing  those  who  may 
be  proved  to  have  been  grossly  or  wantonly  in  fault.  If  the 
directions  of  a  statute  be  plain,  a  non-observance  of  them  would 
argue,  of  itself,  a  culpable  degree  of  negligence,  if  not  of  even 
wilful  misconduct ;  and  all  concerned  should  bear  in  mind,  that 
to  disobey  a  statute,  is  a  misdemieanor  exposing  its  perpetrator 
to  fine  and  imprisonment,  though  no  punishment  be  annexed, 
by  the  statute,  to  such  disobedience.  Any  act,  moreover,  of 
wilful  contravention,  disobedience,  misfeasance,  or  of  com- 
mission or  omission,  contrary  to  the  leading  election  statutes, 
entails  a  serious  pecuniary  liability  to  the  party  thereby  ag- 
grieved.* And  beyond  this,  the  House  may  not  only,  call  of- 
fenders before  them,  and  humiliate  them  by  a  public  rebuke, 
but  commit  those  guilty  of  a  gross  breach  of  duty,  to  Newgate ; 
of  which  an  instance  will  be  found  cited  in  a  previous  chapter.f 
Ckmsiderations  of  this  kind  will  always  afford  a  check  upon  any 
disposition  towards  an  indolent,  slovenly,  or  possibly  even  cor- 
rupt discharge  of  the  duties,  in  respect  of  an  election,  cast  upon 
individuals,  by  the  law.  A  committee,  while  upholding  the  just 
rights,  and  consulting  the  real  interests,  of  both  candidates  and 
electors, — that  is,  of  the  public, —will  nevertheless  vigilantly 
scrutinize,  and,  if  necessary,  express  their  opinion  of  the  conduct 
of  tliose  to  whom  the  miscarriage  is  imputed.  Thus,  for  instance, 
in  the  lAmerickl  election,  which  will  be  presently  noticed,  the 
committee,  while  sustaining  the  return  against  an  objection  that 
the  sheriff  had  not  kept  open  the  poU  during  the  prescribed 
number  of  hours  in  each  day,  thus  reported  to  the  House: 
**  That  the  conduct  of  the  sheriff  had  been  highly  improper ; 
but  the  committee  had  reason  to  believe  that  his  conduct  had 
not  wneenjrom  any  corrupt  motwes-^Kod  further,  that  the  re- 
sult of  the  election  had  not  been  affected  by  such  proceedings.'' 
Discussions  of  this  nature  most  frequently  arise,  in  cases 
where  it  is  questioned  whether  a  particular  statute,  the  provi- 

*  See,  inter  alia,  stat.  2  Will.  4,  c  45,  s.  76,  post,  251,  a.  ;  6  Vict, 
c.  18,  S.97,  post,  309,  A. 

t  Ante,  Chapter  IX.,  p.  225. 

X  P.  UK,  356  [a,  o.  1833],  ante,  p.  220,  note  (t) ;  the  Coventry 
case,  p.  220,  io  the  text ;  the  AthUme,  pott,  p.  383. 
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sions  of  which  are  alleged,  or  even  admitted,  to  have  been  vio- 
lated, be  a  DIRECTORY,  or  imperative,  or  prohibitory  one. 
In  the  latter  two  csises,  there  can  of  course  be  no  difficulty ;  bat  the 
practical  question  usually  is^  how  a  statute  is  known  to  bear  <me 
or  the  o^er  of  these  characters,  though  it  may  not  in  terms 
declare  it? — Thb  distinction  has  been  recognized  by  our  cowrts 
at  least  as  long  ago  as  the  year  1740 ;  when,  in  the  case  of  JRex 
V.  Sparrow  and  others,*  h  was  held  that  the  statute  (48  Eliz. 
c.  2,  s.  1)  requiring  justices  to  **  nominate  overseers  yearly  in 
Easter  week,  or  within  one  month  after  Easter,"  was  direetory 
only.  The  10th  section  imposed  a  penfdty  of  5/.  on  the  justioee 
for  the  default  of  any  **  i\»ch  nomination,  yearly,  as  was  before 
appointed  f  and  **  the  adding  a  penalty,**  said  the  court,  "  is 
an  argument  that  the  appointment  [otherwise  than  as  ordered]  is 
not  void  'y  for  it  was  foreseen  that  there  would  be  inconvenience 
if  it  were  not  done  in  time,  and  it  might  therefore  be  proper  to 
enforce  a  speedy  execution  of  the  power."  The  court  also  ad- 
verted to  the  circumstance  -that  "there  were  no  negative  words, 
as  in  Stat.  12  Car.  2,  c.  25,  s.  13,  as  to  the  price  of  wines,  where 
the  words  "  and  at  no  other  time**  are  added. f  In  alluding 
to  this  decision,  which  may  be  regarded  as  the  groundwork  of 
many  subsequent  ones,  the  late  learned  and  very  able  Mr.  Justice 
Taunton  thus  clearly  expressed  himself. J  "  The  distinction  be- 
tween directory  and  imperative  statutes  has  been  long  known. 
An  early  instance  is  to  be  found  in  the  case  in  Strange,  I  under- 
stand it  to  be,  that  a  clause  is  directory,  where  the  provisions 
contain  matter  of  mere  direction,  and  nothing  more ;  but  not  so 
where  they  are  followed  by  such  words  as  are  here — *  that  any- 
thing done  contrary  to  such  provisions,  shaU  be  null  and^  void 
to  all  intents  and  purposes*  These  words  convey  a  direct, 
positive,  and  absolute  prohibition,  which  cannot  be  dispensed 
with  by  the  construction  here  contended  for."  The  case  then 
before  the  court,  was  that  of  a  local  act  empowering  trustees  of 
a  turnpike  road  to  let  tolls,  by  a  lease  executed  in  a  certain  pre- 
scribed manner;  and  enacting  that  in  default  of  its  being  so 
executed,  ^'  every  such  lease  should  be  null  and  void,  to  all  in- 

•  2  Strange,  1123. 

t  Had  this  case  been  called  to  the  attention  of  the  Wakefield  Com- 
mittee (post)  p.  388),  it  might  have  induced  them  to  eome  to  a  different 
decision  from  that  contained  in  their  second  Resolution. 

X  Pearte  v.  Morice,  2  Ad.  &  Ell.  96. 

$  '*  The  question,  then,  is,"  said  Lord  Denman,  in  this  case,  "  as  to 
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teuts  and  purposes  whatsoever ;"   and  for  want  of  compliance 
with  such  provisions,  the  lease  was  held  altogether  void. 

Lord  Tenterden,  again,  in  the  case  of  Hex  v.  The  Justices  of 
Leicester,''^  supplied  another  test  of  a  statute  being  not  directory 
merely,  but  peremptory.  **  It  has  been  asked/'  said  his  lord- 
ship, '^  what  language  will  make  a  statute  imperative,  if  the 
64  Geo.  3,  c.  84,  be  not  so  ?  Negative  words  would  have  given 
it  that  effect;  but  those  used,*'  in  the  case  before  the  court, 
"  are  in  the  affirmative"  only.  It  has,  however,  been  justly 
observed,  that  affirmative  words  may  be  imperative,  if  absolute, 
explicit,  and  peremptory,  showing  that  no  discretion  is  intended 
to  be  given :  and  with  regard  to  a  form  prescribed  by  an  act, 
where  it  directs  a  particular  mode  of  procedure,  or  gives  a  par- 
ticular form,  that  form  must  be  observed.  Non  observata  forma, 
infertur  adntdlatio  actus  "■\  In  Rex  v.  Loxdale,X  Lord  Mans- 
field said —"  But  there  is  a  known  distinction  between  circum- 
stances which  are  of  the  essence  of  a  thing  required  to  be  done 
by  an  act  of  parliament,  and  clauses  merely  directory."  In  a 
recent  case  §  Mr.  Baron  Parke  said  that  "it  was  by  no  means 
an  impediment  to  construing  a  clause  to  be  directory,  that,  if  it 
be  so  construed,  there  is  no  remedy  for  non-compliance  with 
the  direction ;"  adding,  with  reference  to  the  case  already  cited, 
of  Rex  V.  Leicester,  "  from  the  nature  of  the  enactment,  the 
courts  have  rightly  concluded,  that  though  the  legislature  in- 
tended the  precise  periods  to  be  fixed,  they  did  not  intend  the 
consequence  of  a  deviation  to  be,  that  the  appointment  should 
be  void." 

It  thus  appears  that  in  dealing  with  the  numerous  statutes 
affecting  the  conduct  of  elections,  the  legal  principles  of  con- 
struction almost  unavoidably  leave  to  committees  a  certain  de- 
gree of  discretion,  to  be  guided,  however,  by  the  fixed  rules  of  law, 
as  far  as  apparently  applicable.     These  questions  will  be  found 

the  effect  of  the  words  null  and  void.  It  is  extraordinary  that  there 
should  be  cases,  io  which  it  has  been  held  that  these  woids  should  not 
have  their  usual  meaning;  but  the  word  "  void*'  has  certainly  been 
construed  as  "  voidable**  in  some  instances,  where  the  proviso  was  awarded 
in  favour  of  the  paity  who  did  not  wish  to  avoid  the  instrument,  or  when 
the  party  in  whose  favour  it  was  made,  could  not  take  advantage  of  it, 
without  acting  against  public  policy,"  Pearse  v.  Morice,  2  Ad.  &  Kll.  94. 

•  7  Barn.  &  Cress.  12. 

t  Dwarris  on  Statutes,  611. 

t  1  Burr.  447. 

§  Gtvunue  v.  Burnell,  2  Bing.  N.C.  39,  40  ;  and  see  R.  v.  Norwich, 
1  B.  &  Ad.  310.^ 
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discussed  wkh  great  ability  and  learning  by  eminent  counsel, 
and  before  able  committees,  in  the  two  modem  cases  of  the 
Limerick*  and  the  Athlone  elections. f  In  the  former  case,  the 
sheriff  had  failed  to  keep  open  the  poll  for  the  number  of  hours 
in  each  day,  required  by  law.  The  committee,  after  due  deli- 
beration, determined,  as  we  have  seen,  "that  the  proceedings  of 
the  sheriffs  in  opening  and  closing  the  poll  at  hours  other  than 
those  prescribed  [by  the  then  existing  statutes]  were  highly  im- 
proper ;  but  the  committee  had  reason  to  believe  that  their  con- 
duct did  not  arise  from  any  corrupt  motive ;  and  further,  that 
the  result  of  the  election  was  not  affected  by  such  proceedings." 
In  the  latter  [the  Athlone  case]  it  was  conceded  that  the  notice 
of  the  day  appointed  for  holding  the  election  had  been  erroneous. 
The  committee  determined—"  that  the  conduct  of  the  sheriff  or 
his  officers  appeared,  in  that  respect,  to  have  been  irregular ; 
but  the  committee  had  no  reason  to  believe  that  t?ie  result  of 
the  election  was  affected  by  such  irregularity."  The  principles 
of  these  decisions  are  of  extensive  application,  and  in  conformity 
with  the  great  majority  of  well-considered  election  cases.  One 
of  these  principles  may  be  thus  illustrated, — the  case  assumed 
being  one  of  a  purely  directory  statute.  Suppose  a  constituency 
of  a  thousand  voters,  with  two  candidates  for  a  single  seat,  one 
of  whom  has  polled  nine  hundred  and  ninety  votes,  and  the  other 
eight ;  leaving  only  two  unpolled  voters ;  how  could  the  result 
of  the  election  have  been  affected  by  non-observance  of  any  pro- 
vision of  a  merely  directory  character  ?  It  is  to  be  borne  in  mind, 
however,  in  dealing  with  the  case  here  proposed,  and  indeed  with 
every  one  alleged  to  have  '  affected  the  result  of  the  election,' 
that  it  cannot  be  ascertained  what  acts  or  omissions  have  been 
attended  with  such  consequences,  till  after  an  investigation  by 
a  Select  Committee.  It  may  then  turn  out,  for  instance,  that 
if  the  sitting  member  who  had  polled  nine  hundred  and  ninety- 
nine  votes  out  of  the  thousand,  and  his  opponent  only  the  one 
remaining  vote, — and  even  that  may  have  been  his  own,  're- 
corded for  himself/ — still  every  one  of  those  nine  hundred  and 
ninety-nine  votes  may  be  afterwards  properly  struck  off  by  a 
committee,  as  invalid,  through  having  been  "  thrown  away  "  X 
on  a  disqualified  candidate,  or  otherwise;  while  the  solitary 
vote  of  the  petitioner,   whether  his  own   or  that  of  another 

•  P.  &  K.  356  [a.  d.  1833],  ante,  p.  220. 
t  B.&  Arnold,  126  [a. d.  1843]. 
t  Ante,  Chap.  X.,  p  231. 
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voter,  remaining  unimpeached,  entitles  him  to  the  seat.  If^ 
therefore,  by  any  improper  means,  that  one  vote  had  been 
prevented  from  being  given,  it  would  as  efiectually  have 
'  affected  the  result  of  the  election,'  as  though  by  the  same 
means  ten  thousand  votes  had  been  prevented  from  being 
recorded.*  This  consideration  tends  to  invest  with  great 
importance  every  step  taken  during  an  election,,  and  propor* 
tionably  augments  the  personal  responsibility  of  those  taking  it. 
If,  however,  a  statute  contain  an  express  negative  provision, 
which  has  been  violated, — or  an  affirmative  provision,  with  the 
addition  of  words  declaring  anything  done  in  contravention  of 
it  to  be  ^  null  and  void  to  all  intents  and  purposes,'--^ or  other 
words,  though  in  an  affirmative  form,  showing  the  clear  intention 
of  the  legislature  to  have  been,  to  use  them  in  an  imperative 
sense,  the  case  is  altogether  different ;  and  on  proof  of  the  facts, 
showing  noncompliance  with  the  act,  the  committee  has  only 
to  obey  the  statute. 

These  appear  to  be  the  general  principles  applicable  to  ques- 
tions arising  out  of  a  great  majority  of  alleged  irregularities  and 
miscarriages  in  conducting  the  election.  It  now  remains  to 
specify  a  few  cases  of  this  description,  most  likely  to  be  of  fre- 
quent occurrence,  and  also  some  not  exactly  falling  within  the 
rules  above  laid  down. 

I.  To  advert,  for  a  moment,  to  that  document  which  consti- 
tutes the  foundation  of  electoral  proceedings,  the  Writ  of  Sum- 
mons. It  may  be  issued  erroneously,  and  if  it  be,  every  thing 
done  under  it,  is  void, — A  responsibility  to  the  House  of  Com- 
mons attaches,  in  respect  of  the  writ,  immediately  after  it  has 
issued  from  the  great  seal;  and  incases  of  vacancy,  the  jurisdic- 
tion begins  in  em  earlier  stage,  namely,  from  the  time  of  the 
vacancy.f  In  the  exercise  of  this  jurisdiction,  the  House  may 
be  regarded  as  being,  so  to  speak,  lords  of  the  writ,  and  may 
deal  with  it  as  a  just  discretion  may  dictate.  They  may  withhold 
their  order  for  issuing  a  new  writ ;  cause  it  to  be  stayed  for  a 

*  "  It  is  not  a  sufficient  ground,  said  the  Court  of  Queen's  Bench, 
in  the  cage  of  "Reg,  v  Lambeth^  8  A.  &  £.  356,  "  for  impeaching  an 
election  of  churchwardens,  that  the  poll  was  taken  with  closed  doors, 
unless  it  be  expressly  shown  that  some  qualified  person,  who  meant  to 
vote,  was  thereby  prevented  from  doing  so ;"  and  Lord  Denman  in« 
timated  his  opinion,  that  if  one  such  instance  were  shown,  the  court  would 
grant  a  mandamus, '  without  inquiring  strictly  whether  the  number  of  per- 
tons  excluded  was,  in  fact,  such  at  to  a  feci  the  result  of  the  election,* 

t  1  Roe,  363. 


ELECTION  UNDER  VOID  WRIT  OF  SUMMONS.         385 

time,  after  it  has  been  issued;  or  sopersede  it  altogether.  The 
writ  may  be  stayed,  for  instance,  on  a  question  pending  as  to  its 
illegality,*"  or  on  an  uncertainty  as  to  the  vacancy  of  a  seat. 
In  the  Devizes  case,  referred  to  below, -f  on  the  assumption  that 
a  member  was  dead,  a  new  writ  issued ;  but  the  House  having 
reason  afterwards  to  believe  that  he  was  alive,  superseded  the 
writ.  In  a  recent  instance,  under  the  impression  that  the  late 
Mr.  ShieFs  seat  for  the  town  of  Dungarvan  had  been 
vacated,  by  his  having  accepted  the  office  of  Minister  Plenipo- 
tentiary to  the  Grand  Duke  of  Tuscany,  a  new  writ  was  ordered 
on  the  4th  February,  1851 ;  but  on  the  ensuing  day  the  mem- 
ber who  had  officially  done  so,  having  discovered  that  the  seat 
had  not  been  vacated  on  the  ground  supposed^  moved  that  the 
previous  day's  order  be  read,  and  on  its  having  been  read, 
*  that  Mr.  Speaker  do  issue  his  warrant  to  the  clerk  of  the 
crown  in  Ireland,  to  make  out  a  supersedeas  to  the  said  writ 
for  the  election  of  a  burgess  to  serve  in  this  present  parliament 
for  the  borough  of  Dungarvan.'  In  the  discussion  which  arose 
as  to  the  propriety  of  this  course,  the  Attorney-General  stated 
that  the  writ  had  been  issued  by  inadvertence :  that  the  borough 
was  not  in  fact  vacant;  that  no  election  could  take  place  under 
the  writ;  and  if  it  did,  the  gentleman  elected  could  not  take 
his  seat.  There  was  therefore  no  course  but  to  authorize  the 
Speaker  to  issue  a  writ  of  supersedeas,^  It  is  clear  that  when 
a  writ  for  a  second  election  issues  before  the  '  former  has  been 
avoided,  the  stibsequent  avoidance  of  the  first  election  will  not 
cure  the  defect ;  but  the  second  election  will  be  declared  void :' 
and  so  it  has  been  decided  by  the  House  itself. ||  This  is  in  accord- 
ance with  the  ordinary  legal  rule,  that  though  an  irregularity 
may  be  waived,  a  nullity  cannot  ;1f  and  the  issue  of  a  second 

•  Hertford,  S'ind  January,  1628,  1  Journ.  921.  Suppose,  for  in- 
stance, after  a  petition  on  the  ground  of  bribery  has  been  referred  to  a 
Select  Committee,  the  member  petitioned  against  (whether  the  seat  b« 
prayed  for,  or  not)  is  appointed  to  an  office  under  the  crown  :  can  a 
new  writ  issue  ?  Pending  the  proceedings  before  the  Select  Committee? 
Suppose  they  should  declare  the  seat  void,  on  the  ground  of  bribery :  the 
siUmg  member  would  be  incapable  of  standing  at  ihe  new  election. 

t  Devius,  30tb  April,  1765,  30  Joura.  386,  391. 

t  Ante,  p.  180. 

§  Hansard  (3rd  Series),  iii.  134—8.  The  attomey-^neral  stated  ibat 
of  course  Mr.Shiel,  feeling  the  duties  of  bis  post  abroad  incompatible  with 
the  discharge  of  his  duties  to  the  House,  would  doubtless  take  steps  to 
vacate  his  seat. 

II  8  Journ.  258,  264,  271 ;  Orme.  14. 

%  Where  a  legal  proceeding  is  altogether  unwarranted,  and  different 
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writ,  while  the  seat  is  full  by  virtue  of  the  issue,  due  execution, 
and  return^  of  a  former  writ,  is  palpably  a  nullity. — It  is  pos- 
sible that  some  such  contingency  may  occur,  without  its  having 
been  discovered  till  after  the  member  has  taken  his  seat,  and 
even  acted  for  some  time,  and  as  a  member  of  election  or  other 
committees.  What  steps  the  House  might  take  on  such  a  state 
of  things  having  arisen  and  been  pointed  out  by  a  duly  delivered 
and  properly  framed  petition,  alleging  on  valid  grounds  the  im- 
proper issuing  of  the  wlit,  or  its  having  any  other  imperfection, 
remains  to  be  seen ;  as  also  how  the  point  might  legitimately 
come  before  a  Select  Committee,  as  constituting  '  the  subject- 
matter  of  an  election  petition. ' 

II.  A  fertile  source  of  vexation  and  difficulty  formerly  exist- 
ing in  respect  of  the  question  as  to  the  proper  persons  to  dis- 
charge the  duties  of  Returning  officer,  as  all  the  elder  election 
law  books  amply  evidence,  was  long  since  destroyed  by  the 
House  of  Commons  itself  discreetly  determining  that  ' '  whereever 
the  election  itself  had  been  fairly  made,^'  *  the  House  will  not 
regard  the  distinctions  between  a  dejure,  and  de  facto,  returning 
officer.  To  avoid  '  such  difficulties,'  says  Serjeant  Hey  wood, 
'  the  law  of  parliament  has  departed  from  the  general  law  of  the 
land,  [i.  e.  that  by  common  law  all  elections  of  corporate  officers 

from  that  which,  if  any,  ought  to  have  been  taken,  then  it  is  a  nullity, 
cannot  be  waived  (per  Tindal,  C.  J.,  Coales  v.  Sandy,  2  M.  &  G.  316), 
and  everything  done  under  it  is  void.  When,  however,  the  proceeding 
adopted  is  that  prescribed  by  law,  and  the  only  error  consists  in  the 
mode  of  taking  that  proceeding,  that  error  is  an  irvegidaritu,  liable  to  be 
taken  advantage  of  promptly,  but  capable  of  being  waived  by  the  laches, 
or  acts,  of  the  opposite  party.  These  are  important  distinctions,  often 
involving,  in  the  case  of  a  nullity,  most  serious  consequences. — A  writ 
of  summons  is  a  nullity,  if  dated  on  a  Sunday,  and  lapse  of  time  will 
not  waive  it  {Hanson  v.  Shackleton,  4  Dow.  Pr.  Ca.  48)  ;  so  is  the  ser- 
vice of  it  on  a  Sunday,  the  statute  29  Car.  2,  c.  7,  s.  6,  declaring  every 
such  service  '*  void  to  all  intents  and  purposes  "(7ai/ /or  v.  Phillips,  3 
East,  155).  An  irregularity,  as  contradistinguished  to  a  nullity,  may 
be  illustrated  by  the  case  of  Coates  v.  Sandy,  2  M.  &  G.  316,  above  re- 
ferred to.  The  statute  2  &  3  Will.  4,  c  39,  s.  10,  enacted,  that ''  no 
writ  issued  by  authority  of  that  act  should  he  inftirce  for  more  than  four 
fnow  six— Stat.  15  &  16  Vict.  c.  76,  s.  11]  calendar  months  from  the 
day  of  the  date  thereof,  including  the  day  of  such  date  ;"  but  as  Mr.  Jus- 
tice Maule  observed,  "  the  statute  did  not  say,  that  in  no  case  shall 
service  after  the  four  months  be  valid*'  (Id.  p.  317) ;  wherefore  a  service 
after  the  prescribed  period  was  held,  in  that  case,  as  well  as  in  Hamp  v. 
Warren,  II  M  &  W.  103,  to  be  no  more  than  an  irregularity,  which 
may  be  taken  advantage  of,  promptly,  or  waived  by  laches  and  length 
of  time.  On  these  principles  the  Courts  at  Westminster  act  uniformly. 
•  1  Roe,.  44a. 
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depend  on  the  legality  of  the  election  of  the  presiding  officer,  who 
must  be  not  only  in  possession  of  the  office  de  facto,  but  entitled 
to  hold  it  dejure] :  and  elections  m;ide  under  usurping  presiding 
officers,  where  there  has  been  the  form  of  an  election,  have 
been  uniformly  supported."  *  Since  statute  2  Will.  4,  c.  45, 
moreover,  which  declares  who  is,  and  who  shall  be  declared  to 
be,  a  returning  officer,  it  is  not  easy  to  see  how  practical  ques- 
tions can  readily  be  supposed  to  arise  on  this  subject. 

In  the  year  1842,  however,  a  case  f  arose  before  an  election 
committee  which  strongly  illustrates  the  principles  governing 
this  tribunal  in  dealing  with  such  cases.  A  gentleman  (Mr. 
Houldsworth),  who  had  acted  for  nine  years  as  returning  officer 
of  the  borough  of  Wakefield,  on  the  5th  March,  1842,  was  again 
appointed  by  the  sheriff,  his  deputy  making  out  the  appointment 
in  the  usual  form,  but,  contrary  to  his  usual  practice,  omitting  to 
give  him  written  notice  of  the  fact :  but  there  was  evidence,  on 
which  reliance  might  be  placed,  that  he  had  been  told  of  it. 
Wishing,  however,  to  become  a  candidate  at  the  election  in  the 
ensuing  June,  he  wrote  to  the  sheriff,  tendering  his  resignation, 
on  the  ground  of  having  already  served  the  office;  and  the 
sheriff,  by  a  document  reciting  that  Mr.  Houldsworth  "  having 
repudiated  \hQ  said  office,"  assumed  to  appoint  a  Mr.  Barffas 
returning  officer.  He  appeared  at  the  election,  and  acted  as 
returning  officer,  notwithstanding  a  protest  made  to  him  on  the 
hustings  that  he  was  not  such  officer,  but  that  Mr.  Houlds- 
worth was.  The  latter  gentleman  presented  himself  as  one  of  the 
two  candidates;  and  public  notice  was  given,  by  placards  and* 
otherwise  signed  by  the  other  candidate  and  two  electors,  that 
Mr.  Houldsworth  was  incapable,  as  returning  officer,  of  being 
elected,  and  that  all  votes  given  in  favour  of  him  would,  *  by 
reason  of  such  incapacity,  be  lost  and  thrown  away.'  Mr. 
Houldsworth  having  been  nevertheless  returned,  two  petitions 
were  presented,  one  from  Mr.  Lascelles,  the  candidate,  and  the 
other  from  two  electors,  setting  forth  the  above  facts,  and 
'praying'  that  the  return  might  be  declared  void,  that  Mr. 
Lascelles  ought  to  be  returned  as  duly  elected,  and  that  the 
return  might  be  amended  accordingly.  The  three  questions 
elaborately  and  ably  argued  were,  whether  Mr.  Houldsworth 
was  disqualified  on  the  ground  suggested ;  whether  Mr.  Barff 
was  competent  to  hold  a  valid  election  ;   and  whether  the 

*  Hey  wood  on  Borough  Elections,  pp.  6*2,  63. 
t  Barr.  &  Aast.  270—319  ;  ante,  pp.  192,  193. 
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electors  had  had  such  notice  of  Mr.  Houldsworth's  ineligihility, 
as  to  render  votes  given  for  him,  after  such  notice,  throtvn 
awayy*  so  as  to  entitle  Mr.  Lasoelles  to  have  heen  returned. 
These  questions  were  thus  answered  hy  the  resolutions  of  the 
committee.  First,  that  Mr.  Houldsworth  toas  the  returning 
officer  at  the  time  of  the  election,  and,  as  the  proper  officer  to 
whom  the  precept  ought  to  have  been  directed,  was  himself  in- 
capable of  being  elected  at  that  borough.  Secondfy,  the  com- 
mittee ^'declined  to  declare"  the  election  and  return  void  on  the 
ground  stated  by  the  counsel  for  the  sitting  member — viz.,  that 
Stat.  7  & 8  Will.  3,  c.  25,  s.  1,  having  required  the  precept  to  be  deli- 
vered to  the  proper  returning  officer,  'and  tonootherpersanwhst- 
soever,'  the  delivery  to  any  other  person  was  wholly  null  and 
void.  This  argument  was  successfully  encountered  by  the  reason- 
ings already  laid  before  the  reader  in  a  preceding  page,  as  to  the 
sufficiency  of  a  de  feictOy  as  contradistinguished  to  a  dejure 
returning  officer.  The  introductory  words  of  this  resolution 
indicate  the  high  degree  of  doubt  which  the  committee  justly 
entertained,  as  to  the  propriety  of  the  decision  at  which  they 
had  arrived.  A  lawyer  would  ask,  how  it  was  possible  for  a 
statute  to  have  used  stronger  words  of  peremptory  prohibition 
than  those  which  had  been  pressed  on  the  committee— "am?  to 
no  other  person  whatsoever  ^^ — it  had  not  only  specifically  re- 
quired the  precept  to  be  delivered  to  one  person,  but  proceeded 
to  prohibit  its  being  delivered  "to  any  other  whatsoever.'* 
Thirdly,  the  committee  held,  by  their  third  resolution,  striking 
^  oflP  the  vote  of  an  elector,  that  sufficient  notice  had  been  given 
of  Mr.  Houldsworth's  ineligibility :  and  the  petitioner's  name 
was  ultimately  substituted  for  that  of  the  sitting  member.f 

III.  The  course  to  be  pursued  at  elections  for  counties  and 
boroughs,  has  been  pointed  out  with  care  and  some  minuteness 
in  the  ninth  chapter.^  To  it  the  reader  is  referred,  for  informa- 
tion as  to  the  various  stages  of  an  election,  as  well  as  to  the 
statutes  there  referred  to,  and  which  will  be  found  arranged  at 
the  end  of  the  volume,  in  chronological  order.  It  may  also  be 
well  to  bear  in  mind,  on  consulting  either,  the  principles  laid 
down  in  the  commencement  of  the  present  chapter,  as  to  the 
distinction  between  directoiy  and  imperative  provisions  in  those 


*  Ante,  Chap.  X.  p.  230. 

t   I  he  disqualificatioD  of  the  returning  officer  is  not  expressly  statu- 

192.  193. 
Election." 


tory,  but  by  the  common  law  of  parliament. — Ante.  pp. 
X  Ante,  p.  199»  "  The  Retarnmg  Officer  aod  the  Ele< 
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Statutes ;  the  effect  of  non-observance  of  them  upon  the  result 
of  the  election;  the  disposition  of  committees  to  uphold  feirly 
conducted  elections ;  and  the  liabilities  incurred  by  those  who 
have  been  in  fault,  although  the  result  of  that  election  be 
upheld.  It  is  manifestly  the  duty  of  the  returning  ofl5cer  to 
adhere  as  closely  as  possible,  in  every  instance,  to  the  very 
words  of  the  statutes  which  are  applicable,  and  never  affect 
to  treat  those  words  as  directory  merely,  which  he  can  easily 
and  prudently  regard  as  imperative,  except  in  the  case  of  some 
great  and  sudden  emergency,  apparently  justifying  a  different 
procedure ;  and  which  he  may,  advantageously,  regard  as  never- 
theless hazardous. 

IV.  It  is  conceived  that  there  is  notlilng  to  prevent  a  candi- 
date personally  offering  himself  for  the  choice  of  the  electors, 
as  it  is  certain  that  he  may  also  vote  for  himself;*  but  that 
he  may  be  proposed  or  seconded,  in  either  his  presence  or  his 
absence,  by  another,  it  ought  to  be  by  one  of  the  electors. 
The  writ  of  summons  requires  the  sheriff  of  each  county  to 
cause  to  be  elected  the  knights,  citizens  and  burgesses  for  his 
county  and  the  boroughs  or  universities  within  it,  "  by  those 
who  shall  be  present,  according  to  the  form  of  the  statutes  in 
such  cases  made  and  provided,  at  his  county  court,  to  be 
holden  for  the  purpose  of  the  election  ;"t  and  none  has 
strictly  a  right  to  be  in  that  court,  taking  part  in  the  elec- 
tion, but  the  candidates,  electors,  and  the  functionaries  required 
to  conduct  it.  It  is,  however,  sufficiently  notorious  that  this 
rule  is  not  in  practice  observed ;  as,  equally  in  county  and 
borough  elections,  a  great  number,  if  not  indeed  the  majority, 
of  persons  present  consists,  almost  unavoidably,  of  non-electors, 
whose  show  of  hands  would,  if  not  nullified  by  the  demand  of  a 
poll,  undoubtedly  decide  the  election.  They  thus  as  completely 
*  personate'  electors,  in  the  strict  eye  of  the  law,  as  by  giving 
votes  at  the  poll  in  the  name  of  electors;  exercising,  in  each 
case,  the  functions  of  electors  only :  but  the  former  is  a  case 
with  which  the  law  cannot  deal  penally,  as  with  the  latter, 
withou  t  sacrificing  the  inestimable  benefits  of  publicity.  This  cir- 
cumstance, however,  serves  to  show  at  once  the  absurdity  of 
attaching  any  weight  to  a  show  of  hands,  and  the  importance 
of  the  act  of  duly  demanding  a  poll,  as  will  presently  be  more  dis- 

*  **  Thb  is  clear/'  says  Serjeant  Hey  wood  {Counties,  207,  where 
various  instances  are  collected),  *'  but  a  little  eitraordinary,**  • 
t  Post,  pp.  441,  442. 
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tinctly  explained.  Two  centuries  ago,  Glanyille,  in  his  report  of 
the  Soutkioark  case,*  states  that  the  committee  affirmed,  in 
their  report  to  the  House,  that  "  the  truth  had  not  been  tried 
out  by  the  poll,  which  is  the  only  certain  means  rightly  to  de- 
cide the  difference,  in  case  of  opposition,  especially  where  others 
are  present  besides  the  electors,  who,  in  holding  up  their  hands, 
or  sounding  of  voices,  or  separation  of  companies,  or  the  lihe, 
amongst  a  multitude,  cannot  be  distinguished  from  the  electors." 
In  the  text-books  of  election  law,  it  is  usually  said—' ^  the 
returning  officer  is  then  to  call  upon  the  electors  to  name  Uie 
candidates ;"t  a^d  in  Mr.  Roe's  Treatise!  it  is  expressly  de- 
clared that —  "  The  usual  way  is  '  for  the  sheriff  to  ask  the  electcrrs 
whom  "  they  please  to  serve  them  in  Parliament?  Whereupon 
each  candidate  is  proposed  by  one  elector,  and  seconded  by  an- 
other :^^  and  Mr.  Male§  quotes  this  little  paragraph  verba- 
tim. The  electors,  indeed,  may  surely  refuse  to  hear  any  but  one 
of  themselves,  or  the  candidates  for  their  suffrages;  and  have  a 
reasonable  right  to  resist  the  intrusion  and  intermeddling  of  a 
stranger,  when  in  the  exercise  of  the  highest  rights  with  which 
citizens  are  invested  by  the  constitution.  When  a  non-elector 
is  desirous  of  addressing  those  who  are  such,  at  a  particular 
election,  he  sometimes  takes  the  course  adopted  by  the  late  Mr. 
Daniel  O'Connell  on  several  occasions,  of  procuring  himself  to 
be  proposed  as  a  candidate ;  in  which  capacity  he  is  entitled  to 
address  the  electors ;  at  the  close  of  his  speech  announcing  that 
he  withdraws  from  the  contest.  It  is  not,  however,  as  will 
presently  be  seen,  in  his  power  to  do  so,  if  the  electors  should 
resolve  to  return  him. — It  is  worthy  of  notice,  that  in  Scotland, 
by  Stat.  2  &  3  Will.  4,  c.  65,  s.  30,  it  is  expressly  declared  that  it 
shall  be  *'  always  competent  for  any  registered  voter,  provided 
he  shall  first  satisfy  the  sheriff  that  he  is  truly  registered,  by 
producing  an  extract  of  his  registration,  and  taking,  if  required, 
the  oath  in  Schedule  (I.),  to  put  any  person  in  nomination :" 
but  it  should  be  remembered  that  popular  elections  were  then 
for  the  first  time  introduced  into  Scotland :  ||  and  the  insertion 

•  Glanville,  p.  10. 

t  Vide,  inter  alia.  Shepherd,  p.  75. 

X  Vol.  I.,  p.  666,  note  (6)  [a.  d.  1818]. 

$  Law  and  Practice  of  tllections,  p.  100  [a.  d.  1820]. 

II  Ante,  p.  12.  The  Scottish  Reform  Act  bears  many  traces  of  its 
having  been  framed  less  accurately  than  that  for  England.  In  the  29th 
and  dOth  sectiona,  for  instance,  though  *  only  as  many  candidates  are 
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of  such  a  proYision  perhaps  affords  some  evidence  of  the  Legis- 
lature's having  acted  on  the  assumption  that  it  was  in  accord- 
ance with  the  '^  usages' '  existing  in  England. 

Hetuming,  however,  to  English  elections :  if  two  strangers 
may  nominate  and  second  a  candidate,  so  may  either  of  them 
demand  a  poll,  and  do  other  acts  for  which  the  law  certainly 
affords  no  sanction,  in  the  case  of  a  stranger.  It  seems  clear, 
however,  that  only  a  candidate  or  an  elector  can  demand  the 
poll* — as  "  a  party  interested  in  the  competition,"to  adopt  the 
language  of  Sir  John  Simeonf — "  such  person  is  entitled  to  try 
the  question."  A  poll,  moreover,  must  be  demanded,  according 
to  law,  or  the  sheriff  is  not  bound  to  grant  it ;  and  Lord  Coke  X 
expressly  lays  it  down,  that  "  For  the  election  of  the  knights, 
if  the  party  or  the  freeholders  demand  the  poll,  the  sheriff 
cannot  deny  the  scrutiny  :  for  he  cannot  discern  who  be  free- 
holders, by  the  view ;  and  though  the  party  would  waive  the 
poll,  yet  the  sheriff  must  proceed  in  the  scrutiny." 

This  sentence  points  authoritatively  to  another  important 
proposition  in  election  law — that  a  poll  having  once  been  de- 
manded, cannot  be  waived  by  or  on  behalf  of  even  him  who 
had  demanded  it ;  but  may  be  stdd  to  enure  to  the  benefit  of 
every  elector,  many  of  whom  that  demand  may  have  alone  in- 
duced not  to  make  one  themselves,  relying  on  that  already 
made.  They  may  have  gone  away  under  that  belief;  know- 
ing that  many  hands  held  up  were  those  of  strangers: — and 
entertaining  the  strongest  objections  to  persons  who,  but  for  the 
results  of  such  demand,  would  be  foisted  upon  them  as  their 
representative.  "  If  any  party,"  says  Whitelocke,  "  in  com- 
petition, or  the  freeholders  electors,  do  upon  the  election  de- 
maud  the  polle,  the  sheriffe  cannot  deny  it ;  and  though  the 
demanders  of  it  doe  afterwards  waive  it,  yet  the  sheriffe  must 
proceed  in  the  scrutiny :  so  tender  of  the  freedom  and  indif- 
ferency  of  elections,  is  the  law  of  parliaments."^  It  has  accord- 
proposed  as  there  are  vacancies  to  be  filled  up,  they  are  to  be  declared 
duly  elected  "  <m  a  thow  of  hands!"  It  may  be  asked,  suppose  none 
were  held  up,  on  the  sheriff  putting  the  question :  or  suppose  all,  or  a 
majority  against  an  onlif  candidate?  It  is  conceived  that  the  sheriff 
would  be  justified  in  disregarding  altogether  what  is  at  most  a  mere 
directory  regulation,  and  that  of  an  inadvertent  and  insensible  character. 

•  1  Roe,  677. 

t  P.  166. 

t  4  Inst.  48. 

i  Whitelocke,  Chap.  42,  vol.  1,  p.  387. 

"W.  S 
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ingly  been  repeatedly  held,  that  the  refusal  of  a  poll,  when 
duly  demanded,  not  only  avoids  equally  county  and  borough 
elections,*  but  also  subjects  the  returning  officer  to  an  indict- 
ment for  a  misdemeanor.f 

V.  The  proper  mode  of  conducting  popular  elections,  in  re- 
spect of  demanding  and  taking  the  poll,  according  to  the  com- 
mon law,  has  frequently,  of  late  years,  been  the  subject  of 
discussion  in  the  ecclesiastical  and  common  law  courts.  The 
leading  authority  is  a  judgment  of  Lord  Stowell,|  which  was 
declared  by  the  late  Chief  Justice  Tindal,  in  delivering  the 
judgment  of  a  court  of  error  in  the  case  of  Campbell  v.  Maund,^ 
to  be  '^ entitled  to  the  greatest  consideration,  in  a  matter  of  that 
kind:"  and  he  then  cited  the  following  passage  from  that  judg- 
ment, which  related  to  the  validity  of  the  election  of  a  church- 
warden:— 

"  When  a  poll  is  demanded,  the  election  commences  with  it, 
as  being  the  regular  mode  of  popular  elections :  the  show  of 
hands  being  only  a  rude  and  imperfect  declaration  of  the  senti- 
ments of  the  electors.     It  often  happens  that,  on  a  show  of 
hands,  the  person  has  a  majority,  who  on  a  poll  is  lost  in  a 
minority ;  and  if  parties  could  afterwards  recur  to  the  show  of 
hands,  there  would  be  no  certainty  or  regularity  in  elections. 
I  am  of  opinion,  therefore,  that  when  a  poll  is  demanded,  it  is 
an  abandonment  ofwhai  has  been  done  before ;  and  that  every 
thing  anterior,  is  not  of  the  substance  of  the  election,  nor  to  be 
so  received."     In  the  case  before  the  court  of  error,  the  chief 
justice  proceeded  to  say — *'Here  the  poll  was  demanded:  the 
supposed  election  by  show  of  hands  is  therefore  a  nullity.    .  .  . 
In  the  nature  of  the  thing,  the  demand  of  a  poll  never  is,  nor 
can  reasonably  be  expected  to  be  made,  until  the  necessity  for 
such  a  demand  arises: — that  is,  until  one  of  the  contending 
parties  is  dissatisfied  with  the  decision  upon  the  show  of  hands, 
from  which  that  demand  is  in  the  nature  of  an  appeal."  .... 
"  The  common  law  right,"  said  the  Court  of  Queen's  Bench, 
in  a  subsequent  case,  IF  is  generally  understood  to  be,  that  any 

•  1  Roe,  673. 

t  See  the  authorities  cited  in  Rogers  on  Elections,  17. 

%  Anthony  v.  Seger,  I  Haggard's  Cases  in  the  Consistory  Court,  13. 


6  5  Ad.  &  El.  880. 
fi  Id.  p.  881. 


Rex  V.  St.  Paneroi,  11  Ad.  &  £11. 26. 
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voter,  however  satisfied  with  the  correctness  of  the  declaration 
on  the  show  of  hands,  may  yet  appeal  from  it  to  the  whole  body 
of  electors ;  and  keep  a  poll  open  till  all  have  had  an  opportu- 
nity of  attending  to  record  their  votes." In  this  last- 
mentioned  judgment,  the  court  thus  satisfactorily  dealt  with  a 
topic  which  had  been  pertinaciously  pressed  upon  it : — 

'^  It  was  boldly  urged  that  the  decision  of  a  returning  officer 
is  binding  and  conclusive,  however  partial  and  unfair,  and  tn* 
whatever  degree  his  partiality  and  unfairness  may  have  affected 
the  result  of  the  election,  '  What  he  chooses,'  it  was  said, 
'  must  stand,  though  his  misconduct  may  expose  him  to  punish- 
ment.' The  claim  of  such  a  privilege  refutes  itself.  Mere 
feelings  of  partiality  in  a  returning  officer  towards  the  success- 
ful candidate  cannot,  indeed,  be  sufficient  to  vacate  the  election 
conducted  fairly,  and  with  regularity :  but  if  proper  measures 
are  taken  for  challenging  an  election  good  in  form,  but  reason- 
ably supposed  to  be  the  result  of  manoeuvring,  for  selfish  or 
party  purposes,  we  cannot  be  bound  by  a  result  so  brought 
about.  The  temporary  inconvenience,  though  much  to  be  la- 
mented, which  may  be  produced  by  changes,  and  new  elections, 
is  an  evil  infinitely  less  than  the  encouragement  which  would 
be  held  out  by  tliis  court  to  an  arbitrary  and  corrupt  abuse  of 
lawful  power."t 

VI.  Assuming,  however,  that  a  candidate  ought  not  to  be 
proposed  by  any  body  but  himself,  or  be  proposed  and  seconded 
by  an  elector,  the  question  arises,  what  efi^ect  would  be  attached 
by  a  committee  to  a  disregard' of  this  rule  ?  Surely  they  would 
not  hold  that  it  had  vitiated  the  whole  election !  To  attach 
to  such  an  irregularity  so  serious  a  result,  would  be  equally 
unreasonable  and  unjust.  The  great  point  to  be  kept  in  view 
is,  the  rights  of  the  electors:  and  if,  however  the  candidate 
may  have  been  brought  to  their  notice,  they  have  adopted  him 
as  their  representative,  by  recording  their  votes  in  his  favour, 
what  can  it  signify  that  there  had  been  some  irregularity  in 
bringing  him  to  their  notice  ?  The  proposer  or  seconder  may 
not  have  been  known  to  be  non-electors.  In  large  consti- 
tuencies, it  is  impossible  for  the  returning  officer,  or  any  one 
else,  to  decide  whether  they  be  or  be  not  such,  and  to  run  the 

*  The  itaUes  are  those  used  in  the  written  judgment, 
t  11  Ad.  &  £11. 24. 
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Berious  risk  of  being  wrong.  If  the  returning  officer  be  satis- 
fied that  the  fact  is  such,  he  will  be  justified  in  refrising,  and  is, 
indeed,  bound  not,  to  allow  a  non-elector  to  take  part  in  the 
election.  If,  however,  he  do  not  take  that  step,  can  it  be  said 
that,  on  notice  being  duly  given  that  the  candidate  is  ineli- 
gible on  the  ground  in  question,  all  votes  for  him  are  thrown 
away  ?  It  would  seem  to  be  assuredly  not  so,  and  that  there  is 
no  case  on  record  of  such  having  been  held  to  be  the  common 
law  of  parliament.  Every  elector,  by  recording  his  vote,  may 
be  said  himself  to  '  nominate '  the  candidate  for  whom  he 
TOtes:  and  in  point  of  law,  as  far  as  regards  the  validity  of 
such  a  vote,  a  non-elector*s  nomination  at  the  commencement 
of  the  election,  may  be  regarded  simply  as  though  some  one  in 
the  crowd,  by  suddenly  shouting  out  the  name  of  some  indivi- 
dual, had  suggested  his  name  to  the  electors  who  proceeded 
according  to  law  to  record  their  votes  for  him.  If  an  election, 
otherwise  valid,  be  not  avoided,  as  we  have  seen  that  it  is  not, 
by  its  having  been  conducted  by  one  who  was  de  jure  no 
returning  officer,  it  is  preposterous  to  suppose  that  it  could  be 
avoided  by,  comparatively  spiking,  so  trivial  an  irregularity  as 
the  candidate's  having  been  proposed  or  seconded  by  one  whose 
own  name  was  not  on  the  roll  of  electors,  nor  had  any  right  or 
pretension  to  be  so. 

Finally,  any  such  irregularity  would,  doubtless,  be  considered 
by  a  committee,  provided  that  irregularity  had  not  affiscted  the 
result  of  the  election,  to  be  waived  by  the  taking  of  the  poll : 
and  this  in  accordance  with  the  principle  laid  down  by  the 
Court  of  Queen's  Bench  in  the  deliberately-considered  case 
already  cited* — 

"  As  in  point  of  feet  a  poll  was  granted,  and  actually  taken, 
between  the  contending  parties,  we  hold  that  there  has  been  a 
complete  waiver  of  any  irregularity  in  paint  of  form  in  the 
mode  of  demanding  the  poll,  even  if  any  such  irregularity  had 
existed." 

VII.  It  has  been  stated  incidentally  in  a  previous  part  of  this 
work,t  that  a  new  candidate  may  be  put  in  nomination  at  any 
time  after  the  day  of  nomination,  and  daring  the  polling ;  and 
such  may  perhaps  appear  to  be  the  case  according  to  a  correct 

*  CampbeU  ▼.  Maund,  5  Ad.  &  £11.  881. 
t  Ante,  p.  229. 
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constniction  of  statutes  2  Will.  4,  c.  45,  and  5  &  6  Will.  4,  c.  36. 
The  former,  it  is  true,  distinguishes  in  point  of  time  between 
the  proceedings  on  the  first  day  of  the  election  and  those  at  the 
polling;  but  that  is  conceived  to  be  a  regulation  aimed  at  se- 
curing only  the  convenience  of  taking  the  poll,  which  then  for 
the  first  time  was  appointed  to  take  place  in  several  districts  and 
polling  places  simultaneously;  but  if  the  legislature  intended  to 
have  prohibited  any  votes  being  recorded  for  a  candidate  who 
had  not  been  publicly  proposed  on  the  day  appointed  for  the 
commencement  of  the  '^  election,'*  it  has  at  all  events  not  dis- 
tinctly said  so.  Quod  voluerunt,  non  dixerunt.  All  it  has  said 
is,*  that  'the  polling  in  England  shall  commence,'  in  counties  on 
the  next  day  but  two  after,  and  in  boroughs  '  on  the  day  next 
following  the  day  fixed  for  the  election;'  but  the  two  acts  in 
question  do  not  say  that  the  first  day  of  the  election  is  to  be 
exclusively  appropriated, to  the  'nomination'  of  candidates,  and 
the  second  to  polling  for  those  then  nominated.  Even  the  word 
'nomination,'  or  ''  nominating,"  is  not  used  in  the  act  of  1832^ 
as  it  is  in  the  Scottish  Act; f  nor  is  it  said  what  '  is  to  be  done 
on  the  first  day  of  the  election.  Undoubtedly,  however,  the 
word  ''  nomination"  occurs  in  statute  5  &  6  Vict.  c.  36,  s.  8 ; 
and  it  is  several  times  there  mentioned  in  a  way  warranting  the 
inference  that  the  legislature  may  have  contemplated  the  first 
day's  being  appropriated  to  the  ceremony  of  nomination,  exclu- 
sively of  the  polling  (and  the  same  observation  applies  to  the 
recent  Irish  Act,  statute  13  &  14  Vict.  c.  68,  s.  18),  but  not 
that  a  candidate  should  not  be  proposed  during  the  polling,  or 
on  the  days  appointed  for  it.  Previously  to  the  year  1832,  a 
candidate  might  be  proposed  at  any  time  during  the  polling 
even  on  the  very  last  day,  or  hour,  of  the  election,  of  which 
the  election  treatises  and  reports  afibrd  numerous  instances. 
One  out  of  many  is  afibrded  by  the  great  case  of  Edmund 
Burke,  at  Bristol.^  The  election  commenced  on  the  7th  Octo- 
ber, when  there  were  three  candidates,  all  of  whom  demanded 
a  poll,  which  was  proceeded  with,  and  adjourned  to  the  en- 
suing day,  when  one  of  the  three  retired.  On  that  day  Ed- 
mund Burke  was  for  the  first  time  brought  forward  as  a  can- 

*  2  Will.  4,  c.  45,  88.  62,  67,  post,  245,  a.,  247,  a.  ;  5  &  6  WUl.  4, 
c.  36,  8.  2,  post,  259,  a. 

t  Ante,  p.  45  ;  post,  p.  28,  a, 
X  I  Dougl.  244. 
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didate ;  the  poll  was  continued ;  and  he  was  returned  with  one 
of  the  two  remaining  candidates.  The  first  question  on  the 
petition  was,  '^  whether  a  person  may  be  elected,  who  becomes 
a  candidate  on  a  day  subsequent  to  that  on  which  the  election 
was  appointed  to  be  holden,  and  on  which  the  poll  com- 
menced?" After  full  argument,  the  question  was  decided  in 
the  affirmative,  and  Mr.  Burke  was  declared  duly  elected. 
Now  all  "  laws,"  *'  statutes,"  and  "  usages"  are  in  full  force, 
except  "so  far  as  any  of  them  are  repealed  or  altered  by 
or  are  inconsistent  with  the  provisions"  of  the  three  Reform 
Acts  of  1832.  Is,  then,  this  '  usage'  so  inconsistent  ?  It  may 
be  argued,  that  no^lector  is  bound  to  be  present  in  the  Sherifi^s' 
Court  when  the  election  is  opened.  He  may  not  have  been 
able  then  to  attend ;  and  if  he  did,  he  may  not  have  heard  who 
was  proposed  by  a  brother  elector ;  or  if  he  did,  may  have 
chosen  to  disregard  it,  and  give  his  vote  for  a  candidate  of  his 
own  selecting,  but  on  whom  he  may  not  then  have  determined. 
As  he  once  had  this  important  right,  what  statute  has  deprived 
him  of  it?  And  how  clear  ought  its  provisions  to  be! — What 
ought  to  prevent  three  or  four  hundred,  or  as  many  thousand 
voters,  on  hearing,  only  after  the  nomination,  that  persons 
deemed  objectionable  have  been  proposed,  agreeing  to  give 
their  votes  for  none  of  them,  but  for  others  ?  If  it  should  be 
said  that  those  who  have  already  voted  for  candidates  might 
have  refiised  to  do  so,  and  voted  for  those  subsequently  brought 
forward,  had  they  known  of  it,  the  answer  may  be,  that  those 
voters  must  be  taken  to  know,  when  giving  their  votes,  that  any 
other  elector  may  bring  forward  a  new  candidate  at  any  time. 
Has  the  returning  officer  any  right  to  refuse  votes  given  for 
candidates,  simply  because  they  had  not  been  formally  nomi- 
nated on  the  first  day  of  the  election?  Where  is  such  a  power 
conferred  upon  him  ?  Where  is  his  authority  for  asking  more 
than  the  question — "  Far  whom  do  you  vote"— and  limiting  it 

to  "  For  which  of  the  candidates  nominated  on last  do  you 

vote?"  During  the  general  election  of  1852,  on  the  first  day 
of  the  polling,  a  county  voter  insisted  on  giving  his  vote  for 
one  of  the  candidates,  and  the  voter's  own  brother.  He  was 
several  times  refused,  on  the  gi'ound  that  his  brother  had  not 
been  ^nominated;'  and  at  length  a  considerable  number  of 
other  electors  agreed  to  give  their  votes,  and  demanded  of  the 
returning  officer  to  record  them^  for  two  others  than  the  persons 
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who  had  been  nominated  on  the  first  day.  If  a  petition  had 
been  presented,  as  was  threatened,  and  one  was  actually — 
prepared,  and  security  obtained  for  prosecuting  it, — the  point 
under  discussion  must  have  been  decided  by  a  select  committee; 
and  it  is  not  easy  to  see  on  what  grounds  they  could  have  de- 
cided against  the  electoral  right  on  which  it  was  founded.  It 
might  be  urged  again  that  of  two  candidates  nominated  on  the 
first  day,  one  or  even  both  might  die  the  same  evening.  Why 
cannot  one  or  two  others,  as  the  case  might  be,  be  brought  for- 
ward by  the  electors,  on  the  day  appointed  for  the  polling?  If 
there  was  only  one  vacancy,  with  but  two  candidates,  and  the 
one  for  whom  a  poll  had  been  demanded  was  the  one  who  had 
died,  are  the  electors  to  have  the  other  forced  upon  them,  every 
one  being  bitterly  opposed  to  his  principles,  and  personally  hos- 
tile to  him?*  We  have  seen  that  a  poll  once  demanded  must  be 
granted,  and  can-ied  out  till  lawfiiUy  closed.  Would  the  return- 
ing officer,  in  the  case  proposed,  allow  the  poll  to  go  on,  and 
return  the  only  candidate  formally  nominated,  or  a  dead  many 
for  whom  all,  or  a  majority  of  votes,  had  been  recorded?  Or 
would  he  venture  to  return  the  surviving  candidate  inatanter, 
without  any  polling,  as  one  who  had  been  '^  freely  and  in- 
difierently  chosen"  by  the  electors?  Having  sworn  to  return 
such  person  or  persons  as  shall  to  the  best  of  his  judgment  appear 
to  have  the  majority  of  legal  votes, t  is  he, — knowing  (for  he 
will  be  taken  to  know  the  law,)  that  the  demand  of  a  poll  has 
altogether  annihilated  the  show  of  hands,  |  and  left  matters 
exactly  as  though,  without  any  show  of  hands,  a  poll  had  been 
demanded  in  the  first  instance,— to  return  a  man  for  whom 
not  a  single  vote  is  recorded  ?   or  the  dead  man  for  whom  all 

*  A  case  exactly  analogous  to  that  put  in  the  text  will  he  found  in 
the  argument  on  behalf  of  Mr.  Burke,  in  the  Bristol  case  (1  Dougl. 
258).  Suppose  in  the  case  of  only  three  nominated  at  the  inquiry — A., 
B.,  C,  the  last  is  obnoxious  to  the  majority  of  the  electors,  and  conse- 
quently has  no  chance  against  A.  and  B. :  but  a  corrupt  agreement 
is  entered  into  between  A.  and  C,  that  after  the  first  day 'sjpoll,  A.  shall 
retire :  then  the  unpolled  electors  roust  persist  in  voting  for  A.,  or  not 
vote  for  a  second  member  at  all ;  or  give  their  votes  for  C,  who  must, 
if  he  have  a  single  vote,  be  returned  as  duly  elected,  even  if  he  were  that 
person  in  the  world  whom  the  major  part  of  the  voters  would  least  wish 
to  have  for  their  representative  !  In  this  case,  however,  it  seems  not  to 
have  occurred  to  counsel  that  A.  might  have  been  elected  against  his  will, 
and  compelled  to  serve.     Vide  post,  p.  398. 

t  Ante,  p  209 ;  stat.  2  Geo.  2,  c.  24,  s.  3,  post,  189,  a. 

t  Ante,  p.  392. 
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are  recorded,  and  have  been  therefore  thrown  away  7*  or  wOl  he 
ran  the  risk  of  being  committed  to  Newgate  for  making  a  special 
retorn  stating  not  only  the  &ct8  above  supposed,  bot  ako  this 
other,  that  he  had  refused  to  allow  a  great  majority  of  the  elec- 
tors to  vote  for  a  third  candidate  proposed  by  themselves?  For 
these  and  other  assignable  reasons,  it  might  be  perhaps  con- 
cluded that  the  true  solution  of  this  and  similar  difficulties 
which  may  be  conceived,  is  to  recognize  the  right  of  the  elec- 
tors, in  spite  of  possible  inconvenience,  to  nominate  their  own 
candidates,  at  any  time  during  "  the  election."  If  the  legisla- 
ture should  consider  those  inconveniences  serious,  and  one,  for 
instance,  might  possibly  be  deemed  the  nomination  of  fifty 
different  candidates  for  a  single  vacancy,  none  of  whom  bad 
given  any  security  for  the  expen8es,t  it  can  at  once  interpose, 
by  prohibiting  votes  being  recorded  for  any  one  that  was  not 
publicly  and  duly  proposed  and  seconded  in  the  presence  of  the 
returning  officer,  on  the  first  day  of  the  election.  In  the  mean 
time,  if  the  electors  still  possess  the  right  in  question,  it  afibrds 
an  additional  reason  to  the  returning  officer,  were  any  requisite, 
for  regarding  the  demand  of  a  poll,  once  duly  made,  as  irrevo- 
cable, and  to  be  continued  till  closed  in  due  course  of  law:  to 
afford  the  double  opportunity  to  the  electors  of  proposing  what 
candidate  they  please,  at  any  time  dui*ing  the  election,  and  of 
voting  for  one  so  proposed. — It  is  not  uncommon,  it  may  be 
added,  for  a  returning  officer  to  feel  himself  suddenly  embar- 
rassed by  an  intimation  from  those  who  have  demanded  a  poll, 
that  they  withdraw  it.    They  have,  however,  no  power  to  do  so. 

YIII.  In  considering  the  question  before  us,  it  may  be  ad- 
visable to  remind  the  readers,  that  electors  may  nominate  and 
elect  any  eligible  person  they  please,  not  only  in  liis  absence, 
and  without  his  knowledge,  but  against  his  will.    This  doctrine 

•  Ante,  Chapter  X.  p.  230. 

f  A  candidate  proposed  at  the  nomination,  but  after  the  show  of  hands 
declining  to  go  to  the  poll,  though  he  may,  contrary  to  his  wishes,  be  never* 
theless  elected,  is  not  liable  to  any  part  of  the  expenses  of  erecting  booths, 
hiring  poll-clerks,  &c.  Muntx  v.Sturge,  8  M.&  W.  302  (ante,  p.  227). 
"  The  post  of  returning  officer," said  Lord  Abinger,  on  deciding  that  case, 
"  may  be  one  of  an  onerous  character,  and  the  legislature  may  well  have 
considered  that  to  be  a  far  less  evil  than  it  would  be  to  prevent  proper 
persons  from  being  proposed,  under  the  fear  that  the  proposers  might 
afterwards  become  liable  to  the  expense  of  a  poll,  in  which  they  may 
have  taken  no  part." 
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is  well  established;  and  is  thus  tersely  and  lucidly  stated  in 
Glanville's  Report  of  the  Gkmcester*  case,  upwards  of  two 
centuries  ago,  and  recently. 

'^  The  first  questson  in  law,  moved  and  debated,  was,  whe- 
ther Sir  Thomas  Estcourt  was  eligible,  against  his  own  consent, 
and  contrary  to  his  desire :  and  it  was  held  clearly,  that  he 
was :  and  that  no  man,  being  lawfully  chosen,  can  refuse  the 
place ;  for  the  country  and  commonwealth  have  such  an  interest 
in  every  man,  that  when,  by  lawful  election,  he  is  appointed  to 
the  public  service,  he  cannot,  by  any  unwillingness  or  refusal 
of  his  own,  make  himself  incapable :  for  that  were  to  prefer 
the  will,  or  contentment,  of  a  private  man,  before  the  desire 
and  satisfaction  of  the  whole  country,  and  a  ready  way  to  put 
by  the  sufficientest  men :  who  are  commonly  those,  who  least 
endeavour  to  obtain  the  place.''  This  doctrine  is  constitutionally 
sound ;  and  serves,  for  at  least  one  purpose,  to  defeat  a  corrupt 
bargain  between  a  popular  candidate  and  another,  that  the 
former  shall  retire  in  the  latter's  favour.  The  electors  who 
were  intended  to  have  been  made  the  victims  of  this  derogatory 
compact,  have  thus  the  power  of  avoiding  the  disgrace  of  being 
mw-represented.t 

IX.  The  hours  for  opening  and  closing  the  polls,  clearly 
fixed  by  the  statutes  of  1832,  and  others  passed  subsequently, 
will  be  found  stated  correctly  in  the  ninth  chapter.^  It  seems 
saperfluous  to  say,  that  it  is  the  returning  officer's  duty  to  ad- 
here, if  only  for  the  sake  of  his  own  safety,  as  closely  as  pos- 
sible to  these  distinct  and  carefully- prescribed  regulations  of  the 
legislature ;  but  his  default,  though  exposing  himself  to  peril, 
will  not  afi^ect  the  validity  of  an  election,  unless  the  result  of  it 
can  be  shown  to  have  been  affected  by  that  default.  He  must 
remember,  however,  that  his  unlawful  prevention  of  a  single 
vote's  being  recorded,  in  even  the  case  of  an  overwhelming 


♦  P.  101. 

t  See  also  the  Nottingham  case,  1  Peck  well,  77,  83  ;  and  **  a  very 
strong  instance  of  a  person's  being  chosen,  and  obliged  to  sit  against 
his  will,  in  this  very  city  of  Bristol,''  given  by  Mr.  Douglas  in  his  first 
notice  to  the  case  of  Mr.  Burke  (ante,  p.  395),  1  Dougl.  281,  note  (a)« 
'  It  is  a  settled  principle  of  parliamentary  law,'  says  Mr.  May  (p.  435), 
'  that  a  member,  after  he  is  duly  chosen,  cannot  relinquish  his  seat :' — 
but  he  may  effect  that  object,  by  refusing  to  take  the  qualification  oath* 

^  Ante,  pp.  218,  219  ',  in  Scotland,  p.  45  ;  in  Ireland,  pp.  58,  59. 
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majority  which  cannot  be  affected  by  ten  times  all  the  votes 
unpolled,  may  affect  the  result  of  the  election.  One  vote  may 
suffice  to  give  the  seat  to  the  petitioner,  and  of  that  vote  he 
may  have  been  unlawfully  deprived  by  the  returning  officer. 
The  cases  in  which  questions  of  this  kind  are  most  likely  to 
arise,  are  those  relating  to  the  time  of  closing  the  poll,  and  that 
chiefly  in  respect  of  disturbance  and  rioting.  These  latter  matters 
will  be  discussed  in  the  next  chapter.  In  the  mean  time  it  may 
suffice  to  say,  that  in  English  counties,  the  polling  commences 
at  nine  o'clock  a.  m.,  on  the  first  day,  and  continues  for  seven 
hours  ;  and  continues  for  eight  hours  on  the  second  day :  and 
it  is  peremptorily  enjoined  that  ''no  poll  shall  be  kept  open 
later  than  four  o'clock  in  the  afternoon  of  the  second  day." 
In  English  boroughs  the  polling  commences  at  eight  a.m., 
'^  and  no  poll  shall  be  kept  open  later  than  four  of  the  clock 
in  the  afternoon."  If,  notwithstanding  this  prohibition,  the 
poll  were  to  be  kept  open  beyond  the  limited  hour,  the  effect 
would  be  that  all  votes  afterwards  given  would  be  void,  and 
might  be  struck  off  the  poll.  It  would  hardly  be  a  case  for 
avoiding  the  election. 

In  the  case  of  a  poll  opened  too  early,  all  votes  then  given 
would  in  like  manner,  probably,  be  held  void,  equally  as  if 
they  had  been  given  on  the  preceding  day : — and  if  the  poll  be 
opened  too  late,  the  election  would  probably  be  set  aside,  if  it 
could  be  shown  that  when  the  hour  for  closing  the  poll  had 
arrived,  there  were  voters  unpolled  who  would  or  might  have 
polled  had  there  been  the  full  time  allowed  by  law ; — so  that 
the  result  of  the  election  had  been  affected;  but — nothing 
is  to  prevent  the  returning  officer  "  from  closing  the  poll  pre- 
vious to  the  expiration  of  the  time  fixed  by  this  act,  in  any  com 
where  the  same  might  have  been  lawfully  closed  before  the 
passing  of  this  ajct :"  and  it  is  further  expressly  provided,  that 
in  case  of  interruption  or  obstruction  by  any  riot  or  open  vio- 
lence, he  "  SHALL  NOT,  foT  such  cosc,  terminate  the  business 
of  the  nomination,  nor  finally  close  the  poll,"  but  adjourn 
either  from  time  to  time,  till  the  interruption  or  obstruction  shall 
have  ceased ;  minute  directions  being  given  as  to  the  mode  of  such 
adjournment.*  It  is  also  expressly  provided  that  the  state  of  the 
poll  shall  not  be  finally  declared,  nor  the  proclamation  made  of 

*  6  &  6  Will,  4,  c.  36,  s.  8,  post,  259,  a. 
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the  member  or  members  chosen,  until  the  adjourned  poll  shall 
have  been  finally  closed,  and  the  poll-books  delivered  or  trans- 
mitted to  the  returning  officer.  Thus  it  appears  that  the  legisla- 
ture has  merely  fixed  the  limit  beyond  which  the  polling  shall  not 
last,  without  saying,  either  expressly  or  impliedly,  that  it  shall 
continue  up  to  that  limit.  On  the  contrary,  the  reservation  of 
the  returning  officer's  power  to  close  ihe  poll,  as  it  existed  pre- 
viously to  the  year  1832,  in  both  English  and  Irish  cases, 
clearly  shows  that  he  is  left  a  discretion  in  the  matter.  If,  for 
instance,  in  a  borough  election,  with  only  1000  voters,  000 
have  polled  by  ten  o'clock,  and  no  voter  poll  during  the  ensu- 
ing two  hours,  and  the  majority  be  such  that  it  cannot  be 
afiected  at  the  election;  and  the  returning  officer  be  not  re- 
quired to  keep  open  the  poll,  and  especially  if  he  give  due  notice 
of  his  intention  to  close  it : — in  such  and  similar  cases  there  is  no 
doubt  that  he  may  do  so,  in  both  counties  and  boroughs.  He 
will  act  on  the  belief  that  the  election  is  virtually  decided,— alike 
in  the  opinion  of  himself,  the  candidates,  and  the  electors,  for 
that  the  contrary  would  be  signified  by  voters  continuing  to 
poll,  or  a  protest  being  made  against  closing  the  poll.  This  is 
peculiarly  applicable,  to  the  case  of  a  poll  having  been  demanded 
perhaps  improvidently,  and  before  the  polling  has  commenced, 
or  during  its  continuance,  the  returning  officer  receiving  notice 
that  those  who  demanded  withdraw  it.  He  must  nevertheless 
open  the  poll;  and  after  waiting  for  a  reasonable  time,  and 
finding  that  no  voter  polls,  the  returning  officer  may  close 
the  poll  now,  as  he  might  have  done  before  the  year  1832; 
but  it  will  always  be  prudent  to  give  notice  of  his  intention  as 
publicly  as  may  be.* 

In  Scottish  counties  the  poll  is  not  to  exceed  '  two  consecu- 
tive free  days' — and  be  kept  open  only  between  nine  o'clock  in 
the  morning  and  four  o'clock  in  the  afternoon  of  the  first  day, 
and  eight  o'clock  in  the  morning  and  four  o'clock  in  the  after- 
noon of  the  second  day :  but  "  the  poll  at  any  one  place,  in 
either  counties  or  boroughs,  may  be  closed  before  the  termina- 
tion of  the  said  two  days,  if  all  the  candidates  or  their  agents, 
and  the  sherifi^,  shall  agree  in  so  closing  it."t  The  same  pro- 
visions are  made  to  meet  the  case  of  riot  or  open  violence,  that 
are  contained  in  the  English  act,  with  the  important  exception, 

*  See  Heywood  on  Counties,  pp.  386,  388. 
t  2  &  3  Will.  4,  c.  65,  s.  32. 


402         jrURISDICTIOK  OF  SBLBOT  00MMITTBB8 — 

that  the  returning  officer  is  not  prohibited,  as  in  England,  from 
terminating  the  nomination,  nor  "  finally  closing  the  poll,"  in 
tach  case. 

In  Scottish  burghs  the  poll  is  to  be  kept  open  for  one 
day  only,  and  that  only  between  the  hours  of  eight  and  four 
o'dock ;  and  the  poll  at  any  one  place  may  be  closed  at  any 
time,  on  the  agreement  of  all  concerned,  as  in  counties^*  or  ad- 
journed in  case  of  riot  or  open  violence. 

In  Irish  counties  the  poll  may  be  kept  open  for  two  days 
only,  and  commence  at  nine  a.  m.  on  the  first  day,  and  eight 
a.m.  on  the  second  day;  and  be  kept  open  ^anb/*  between 
nine  a.  m.  and  four  p.  m.  on  the  former,  and  eight  a.  m.  and 
four  p.  m.  on  the  latter :  '^  and  no  poll  shall  be  kept  open  later 
than  four  p.  m.  on  the  second  day.'^f 

In  Ibish  boroughs,  the  poll  commences  at  eight  a.  m.  on  the 
day  next  but  one  after  the  day  fixed  for  the  election ;  and  ''  shall 
continue  for  such  one  day  only ;  and  no  poll  shall  be  kept  open 
longer  thvai  five  o'clock  in  the  afternoon  of  such  day  ."J  The 
same  power  as  in  England  is  reserved  to  the  returning  officers  of 
Ireland,  to  close  the  poll  previous  to  the  expiration  of  the  time 
fixed  for  that  purpose,  ''in  any  case  where  the  same  might 
have  been  lawfully  closed  before  the  passing  of  that  act."§ 
Similar  but  more  extensive  powers  than  those  entrusted  to  the 
returning  officer  in  England,  are  vested  in  the  returning  officers 
of  Ireland,  of  adjourning  the  poll,  (but  with  the  same  prohibi- 
tion as  in  England  against  terminating  the  business,  of  the 
nomination,  or  finally  closing  the  poll,)  in  the  case  of  in- 
terruption or  obstruction  by  any  riot  or  open  violence  at  or  near 
the  place  of  election  or  a  polling  place,  or  elsewhere,  by  the 
violent  or  forcible  prevention,  obstruction,  or  interruption  of 
Yoters  proceeding  on  their  wap  to  such  election  or  polling  place, 
provided  this  last  prevention,  obstruction,  or  interruption  be 
shown  In/  c^ffidavit.  The  adjournments  are  to  be  continued  as 
long  as  they  may  be  necessary ;  and  the  state  of  the  poll  is  not 
to  be  finally  declared,  until  the  adjourned  poll  shall  have  finally 
dosed,  and  the  poll  books  been  delivered  or  transmitted  to  the 
sherifi; 

•  Stat.  6  &  6  Will.  4,  c.  78,  s.  5. 

t  Slat  13  &  14  Vict.  c.  68,  s.  l,tpo8t,  77,  a. 

%  Id.  8.  16. 

$  Id.  8.  18. 
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It  will  thus  be  seen  that  the  legislature  has  fixed  the  hours 
beyond  and  between  which,  onfyf  in  all  the  three  kingdoms, 
polls  shall  be  taken;  in  Scotland  expressly  allowing  the  poll 
to  be  closed  bqfat*e  the  appointed  time,  if  the  candidates,  electors, 
and  sherifis  agree  to  do  so ;  both  in  England  and  Scotland  the 
same  power  of  closing  the  poll  being  generally  reserved  to  the 
returning  officers,  which  they  possessed  before  the  year  1882. 
It  has  also  been  seen,  again,  that  in  the  acts  relating  to  all  the 
three  kingdoms,  elaborate  provisions  are  made  to  meet  the  case 
of  riot  and  open  violence  at  the  election. 

Thus  stands  the  statute  law,  then,  as  to  closing  the  poll,  and 
dealing  with  riots  interrupting  the  nomination,  or  polling ;  and 
on  a  careful  consideration  of  that  statute  law,  the  object  of 
which  is  to  secure  the  freedom  of  elections,  and  also  on  examining 
the  various  decisions  of  election  committees  on  cases  of  this 
description,  and  which  must  be  presumed  to  have  been  anxiously 
considered  by  the  legislature  before  enacting  the  provisions  of 
the  statutes  now  in  force,  it  certainly  appears  to  be  the  distinct 
and  settled  law  of  parliament,  that  riots  obstructing  polling,  are 
not  to  be  allowed  to  interfere  with  an  election ;— but  that  the 
returning  officer's  course,  in  such  emergencies,  has  been  autho- 
ritatively chalked  out  to  him — that  he  and  his  deputies  shall  sus- 
pend all  the  proceedings  which  a  riot  might  interrupt,  as  long  as 
the  least  necessity  exists  for  doing  so,  and  on  its  ceasing,  resume 
them  in  tranquillity  and  order.  If  he  do  not  choose  to  pursue 
this  course,  he  incurs  a  very  heavy  responsibility,  to  both  the 
parties  aggrieved,  and  the  House  of  Commons.  Reason,  justice, 
and  public  policy,  appear  to  justify  the  enactments  of  the  legisla- 
ture, and  those  committees  who  evince  a  determination  to  act  in 
the  spirit  of  that  policy.  Why,  for  instance,  shoidd  an  election 
return  be  set  aside,  after  ten  thousand  voters  may  have  polled 
peaceably,  and  in  every  respect  legally,  simply  because  there 
was,  during  a  later  period  of  the  proceedings,  a  riot,  how- 
ever formidable,  but  against  which  the  legislature  had  made 
adequate  provision, — such,  moreover,  as  would  have  abundantly 
sufficed  to  meet  the  case  of  such  a  riot  occurring  at  any  stage  of 
the  proceedings  ?  For  this  reason  it  is,  that  in  England  and 
Ireland  the  returning  officer  is  expressly,  and  in  Scotland  im- 
pliedly, prohibited  from  finally  closing  the  poll,  and  with  good 
cause ;  for  why  is  the  county  or  borough  to  be  put  to  the  incon- 
venience, and  candidates  to  the  serious  vexation  and  expense,  of 
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a  new  election,  after  ten  thousand  voters  have  already  legiti- 
mately expressed  their  opinions  as  to  whom  they  will  have  to 
represent  them  in  parliament, — and  why  are  the  parties  to  be 
driven  to  appeal  to  an  Election  Committee  after  all  this, 
simply  because  the  returning  officer  had  refused  to  obey  the 
plain  peremptory  injunctions  of  the  legislature  ? 

If,  again,  any  one  can  be  supposed  mischievous  and  wicked 
enough  to  contemplate  systematic  violence  at  an  impending 
election,  in  order  to  deter  voters  from  recording  their  votes  in 
a  particular  way,  the  best  mode  of  dealing  with  so  nefmous  a 
purpose,  and  deter  persons  from  carrying  it  out,  is  to  demonstrate 
the  utter  futility  *  of  it,  by  the  ease  with  which  such  a  pur- 
pose may  be  defeated.  If  it  were  a  part  of  the  object  to  drive 
an  opponent  to  the  expensive  ordeal  of  an  election  petition,  it 
would  be  seen  unattainable,  if  those  contemplating  it  were  to 
consider  that  the  returning  officer  can  by,  as  it  were,  the  breath 
of  his  moutii,  or  the  waving  of  his  hand,  efficiently  protect  the 
interests  so  unconstitutionally  menaced. 

Applying  these  general  principles  to  the  numerous  decisions 
of  Election  Committees  on  the  subject  of  rioting,  it  will  appear 
that  they  almost  invariably  act  upon  them ;  requiring  rigorous, 
and,  generally  speaking,  a  practically  unattainable  amount  of 
proof,  that  the  result  of  the  election  had  been  affected  by  riot- 
ous interruption  and  obstruction :  while  upholding  the  return, 
however,  severely  rebuking  the  misconduct  of  tiie  returning 
officer,  and  even  reporting  him  to  the  House,  who  have  on 
several  occasions  not  only  publicly  censured,  but  committed  to 
Newgate  those  in  such  case  offending. 

The  Cork  case  f  affords  an  illustration,  and  almost  as  strong 
an  one  as  can  be  conceived,  of  the  extent  to  which  modem 
Election  Committees  will  go,  in  acting  upon  the  principles  enun- 
tiated  in  the  text.  | 

*  ADte,  pp.  221,  222,  238.  239. 

t  Barr.  &  Aust.  534  [a.d.  1842]. 

t  Id  one  respect  this  decisioa  does  not  appear  a  satisfactory  one :  for 
the  returning  officer  had  been  repeatedly  aud  earnestly  importuned  to 
adjourn  the  polling,  according  to  the  statute  then  in  force,  out  of  regard 
'  to  the  safety  of  life  and  limb,'  which  were  evidently  imperilled  at  that 
election,  but  he  refused  to  do  so — thereby,  as  the  petitioner's  counsel 
alleged,  before  the  committee,  **  in  fact  giving  effect  to  the  riot"  (p. 
644).  The  only  answer  of  the  sitting  member's  counsel  was,  that  the 
returning  officer  had  exercised  his  discretion,  and  the  poll  was  going  on 
with  regularity  "  at  the  moment  the  request  to  adjourn  was  made.'* 
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The  same  observation  applies  to  the  JRoxhurgh  case ;  *  which 
also  shows  the  almost  insuperable  difficulties  imposed  on  a  peti- 
tioner on  the  ground  of  riot,  adducing  evidence  which  a  com- 
mittee will  require  to  prove  that  the  riot  had  affected  the  result 
of  the  election.t  This  case  was  argued  ably  and  elaborately  by 
experienced  counsel )  and  all  the  parliamentary  authorities  then 
in  existence,  relative  to  rioting,  were  referred  to  and  commented 
upon. 

The  Coventry  case  %  is,  by  five  years,  earlier  than  the  Box^ 
hurgh  case ;  and  the  learned  reporters  have  collected  in  a  note 
a  considerable  number  of  riot  cases,  from  the  Journals  of  the 
House  of  Commons,  fi-om  the  year  1624  to  1827.§ 

In  all  these  three  cases,  notwithstanding  the  strong  evidence 
adduced  before  the  respective  committees  of  great  violence  and 
riot  at  almost  every  period  of  the  election,  they  upheld  the  re- 
turns of  the  sitting  members,  on  the  reasoning  contained  in  the 
text. 

The  latest  case  on  this  subject  is  that  of  the  Second  Hartoich, 
in  the  year  1851,  ||  and  requires  some  comment. 

The  petition  complained  that  the  poll  had  been  finally  cloeed 
by  the  returning  ofiicer  before  four  o'clock  in  the  afternoon,  and 
without  suflScient  cause  or  notice  for  so  doing :  the  returning 
officer  declaring  one  candidate,  whom  accordingly  he  returned, 
to  have  had  133,  and  the  other,  the  petitioner,  127  votes: — 
that  at  the  time  of  closing  the  poll,  a  great  number  of  votes  re- 
mained unpolled,  and  by  reason  of  its  having  been  unlawfully 

•  Falc.&  Filz.  467—503  [a.d.  1838]. 

t  **  By  what  course  of  proof,"  inquires  Mr.  Rogers,  **  is  the  fact 
that,  but  for  the  riot,  the  petitioner  would  have  been  in  the  tnajorityi  to 
be  established  ?  Are  voters  to  be  called  to  prove,  that  but  for  their 
fears  they  would,  or  they  would  not,  have  voted  in  a  particular  way  1 
How  few  men  have  the  courage  voluntarily  to  admit  their  want  of  firm- 
ness on  any  trying  occasion !  and  if  willing  to  make  such  admission, 
who,  speaking  of  his  orwn  conduct^  can  tell  how  far  fear  may  have  influ- 
enced it  ?  Besides,  if  such  an  inquiry  is  to  be  resorted  to  at  all,  it  seems 
reversing  the  order  of  proof,  to  require  Ou  complaining  party  to  show 
what  would  have  been  the  result  of  the  election.  As  soon  as  a  serious 
riot  has  been  proved,  the  freedom  of  election  has  been  violated,  pritnd 
facie :  therefore  the  election  and  return  are  void,  and  it  is  for  those  who 
uphold  the  election  and  return  to  show  that  the  disturbance  did  not  in 
fact  alter  what  would  have  been  the  result  of  the  election,  supposing  no 
riot  had  taken  place." 

X  P.  &  K.  336  [a.  D.  1833]. 

§  Note  (c),  pp.  338,  339. 

II  Printed  Minutes,  pai$im. 
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dosed,  several  voters  for  the  petitioner  were  prevented  from 
tendering  their  votes,  though  ready  to  do  so :  that  more  than 
constituted  the  migority  of  the  sitting  member,  were  thereby 
deprived  of  the  opportunity  and  right  of  voting ; — that  before 
the  final  closing  of  the  poll,  the  proceedings  were  interrupted 
and  obstructed  by  open  violence;  that  the  returning  officer 
ought  not  to  have  finally  closed  the  poll,  but  was  bound  to  have 
acyoumed  the  same  till  the  following  day ;  and  that  by  reason 
of  it,  the  election  was  null  and  void. 

The  conmiittee  came  to  the  following  resolutions. 

^^  That  in  the  opinion  of  the  committee,  the  evidence  adduced 
shows,  that  at  the  last  election  of  a  burgess  to  serve  in  this  pre- 
sent Parliament  for  the  borough  of  Harwich,  the  poll  was  closed 
before  four  o'clock. 

^^  That  the  evidence  shows  the  proceedings  of  the  said  elec- 
tion to  have  been  interrupted  and  obstructed  by  open  violence. 

*^  That  in  consequence  of  such  interruption  and  obstruction 
by  open  violence,  James  Woods,  an  elector  of  the  borough  of 
Harwich,  who  had  tendered  his  vote,  was  prevented  recording 
the  same. 

^^That  the  returning  officer  should  not  have  finally  closed 
the  polL 

^^  That  the  last  election  of  a  burgess  to  serve  in  this  present 
Parliament  for  the  borough  of  Harwich  is  a  void  election." 

"  That  Robert  Wigram  Crawford,  Esq.,  is  not  duly  elected  a 
burgess  to  serve  in  this  present  Parliament  for  the  borough  of 
Harwich."  * 

The  facts  of  this  case  are  confused,  and  the  evidence  was 
oontradictory,t  but  scarcely  beyond  what  was  to  have  been 
expected,  from  the  nature  of  the  emergency,  the  suddenness 
with  which  it  arose,  and  the  excitement  of  every  one  present. 
According  to  the  printed  minutes,  the  election  had  gone  on 
peaceably,  till  within  four  or  five  minutes  of  four  o'clock ;  and 
the  polling  was  very  slack,— 'very  few'  having  polled  since 
half-past  three  o'clock.  At  between  four  and  SlYB  minutes  to 
four  o'clock,  James  Woods  presented  himself,  and  said  he 
tendered  himself  to  poll  for  the  petitioner.  The  mayor  and  his 
officers  were  then  in  the  booth.    The  poU-derk  was  taking 

*  This  last  resolutioD  appears  in  the  report  of  the  case  in  P.  R.  &  D. 
(p.  321 ),  but  not  in  the  printed  Minutes, 
t  Vide  ante,  p.  219. 
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down  the  name  "  James  Woo—"  but  was  interrupted  by  some 
one  demanding  that  the  bribery  oath  should  be  administered : 
and  observations  were  thereupon  made  as  to  whether  there  was 
time  enough  to  do  so :  some  saying  that  it  wanted  only  four,  or 
three  and  a  half,  minutes  to  four.  The  voter  stated  that  he 
had  declared  two  or  three  times  that  he  was  ready  to  take  the 
bribery  oath :  ^'  that  they  seemed  all  at  a  stand  still :"  that  be 
again  said,  there  was  plenty  of  time  to  administer  the  oath: 
that  some  one  called  out  to  know  what  o'clock  it  was;  one 
answered  that  it  had  then  passed  four,  and  another  that  it  wanted 
three  minutes  and  a  half  of  four :  that ''  at  last  the  mayor  said, 
we  cannot  take  your  vote'' — and  "  as  soon  as  they  told  me  they 
could  not  take  my  vote,  the  booth  was  down — in  fact,  pcurt  of  it 
was  down  before  I  could  get  outside  the  rails."  *  A  shout  had 
been  heard  from  the  populace  standing  before  the  booth,  (who 
were  eagerly  waiting  for  the  close  of  the  poll,  under  the  im- 
pression that  the  polling  booth  had  then  become  their  own  pro- 
perty,) of  "  Time  is  up  I  time  is  up !  it's  four  o'clock."  The 
mayor,  or  some  official,  said — "  No,  not  yet.  It  wants  three  or 
four  minutes."  Whether  or  not  it  really  was  then  four  o'clock,  it 
is  next  to  impossible  on  the  evidence  produced  to  determine ;  but 
probably  about  two  minutes,  or  at  most  three  minutes  before 
four,  the  mob  burst  in  upon  the  hustings ;  the  mayor  and  all  pre- 
sent withdrew  in  some  confusion  and  alarm,  leaving  the  voter's 
name  unpolled ;  the  mayor  and  the  other  authorities  at  once  re- 
pairing to  the  Town  Hall,  where  the  sitting  member  was  declared 
returned:  the  hustings  were  level  with  the  ground  within  a 
minute  or  two's  time — *  almost  immediately' — after  the  mayor 
had  said — "  No  not  yet— it  wants  three  or  four  minutes  of  four." 
When  the  poll  was  declared,  there  was  no  objection  made  that 
the  poll  had  been  prematurely  closed.t 

On  this  state  of  facts,  the  question  obviously  arises,  where  is  the 
evidence  of  the  "jw?K  having  been  closed  before  four  o'clock"  by 
the  returning  officer  ?  It  is  true  that  a  witness  send,  that  while 
the  poll  clerk  was  taking  down  Wood's  name,  "the  mayor 
struck  the  poll — the  mayor  closed  the  poll :"  but  the  witness 
also  stated  that  at  that  very  moment,  while  the  poll  clerk  was 
writing  down  the  name,  two  men  were  on  the  top  of  the  hus- 
tings, one  of  them  with  a  pickaxe;  in  half  a  minute  they  began 

*  Printed  Minutes,  18.  t  Printed  Minutes,  39. 
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to  pull  it  down;  and  the  mayor  '^  jumped  from  the  inside  booth'' 
into  the  space  appropriated  for  Ihe  exit  of  voters,  and  went  away, 
the  intending  voter  also  quitting  at  another  point  What  act 
or  declaration  of  the  mayor,  that  he  Mras  closing  the  poll,  or 
intended  to  do  so,  was  proved  before  the  committee  ?  None.* 
On  the  contrary,  it  was  shown  that  when  called  upon  to  admi- 
nister the  bribery  oath,  he  said,  "  I  will  do  my  duty ;"  he  de- 
clared to  the  mob  that  '^  the  time  was  not  up" — but  it  wanted 
^iree  or  four  minutes  of-  four  o'clock ;.  and  the  voter  himself 
stated,  that  almost  while  the  mayor  was  in  the  act  of  saying 
"we  cannot  take  your  vote" — the  hustings  were  down;  afford- 
ing an  obvious  reason  why  the  'vote'  could  not  'be  taken.' 
At  the  Declaration  immediately  afterwards,  no  complaint  was 
made  by  any  one  that  the  mayor  had  prematurely  and  impro- 
perly closed  the  polL  In  addition  to  this,  the  evidence  renders 
it  by  no  means  certain  that  four  o'clock  had  not  arrived  before 
the  demolition  of  the  hustings  was  commenced ;  and  finally,  no 
evidence  was  offered  to  show  that  what  had  taken  place  had 
afi^ted  the  result  of  the  election. 

Under  these  circumstances,  the  returning  officer,  the  instant 
that  he  saw  the  hustings  about  to  be  demolished,  ought  to  have 
*  adjourned'  the  poll,  in  conformity  with  the  statute,  until  the 
following  day;  and  he  ^niled  in  his  duty  in  not  having  done  so ; 
but  possibly  under  circumstances  entitling  him  to  some  little 
allowance.  Had  he  done  his  duty,  at  the  adjourned  poll  other 
voters  besides  Woods  might  have  polled,  for  either  party,  and 
even  if  Woods  alone  had  polled,  his  vote  might  have  afterwards 
affected  the  result  of  the  election,  as  ascertained  by  a  scrutiny. 
The  committee,  however,  have  not  found  that  the  '  interruption 
and  obstruction  by  open  violence,'  by  which  alone  they  declare 
that  James  Woods  was  prevented  from  recording  his  vote,  did,  or 
did  not  affect  the  result  of  the  election.  It  is  consistent  with 
their  finding  and  evidence,  that  the  want  of  his  vote  had  not  had 
that  effect ;  and  if  so,  it  seems  difficult  to  reconcile  their  deci- 
sion, that  on  this  ground  the  election  was  void,  with  the  general 
tenor  of  Election  Committee  decisions.  Nor  does  their  resolu- 
tion that  the  returning  officer  had  '  finally  closed  the  poU,'  ap- 

*  Nor  does  any  such  evidence  appear  in  the  clear  summary  of  the 
facts  which  is  given  in  P.  R.  &  D.  pp.  318 — 320,  probably  drawn  up 
by  one  of  the  reporters  (Mr.  Rodwell  j,  who  had  been  one  of  the  counsel 
in  the  case. 
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pear  warranted  by  the  evidence.  Had  it  been,  as  such  would 
have  been  a  breach  of  the  positive  prohibition  of  the  statute,  the 
committee  might  have  properly  declared  the  election  void.  As 
the  case  stands  in  the  evidence,  it  is  with  diffidence  submitted 
that  this  decision  was  not  warranted  by  either  law  or  ikct:  with 
law,  because  the  prevention  of  a  single  voter's  giving  his  vote, 
was  not  shown,  nor  is  found,  to  have  affected  the  result  of  the 
election;  with /oe^,  because  there  seems  no  evidence  of  the 
mayor's  having  finally  closed  the  poll. 

It  remains  to  be  observed,  that  a  riot  may  proceed  sot  only  by 
actual  force  and  violence,  but  by  a  display  of  numerical  strength 
accompanied  by  threats,  either  orally,  or  by  menacing  gestures. 
Though  no  actual  violence  occur,  yet  if  the  demeanour  and  con- 
duct of  the  parties  be  calculated  to  deter  a  voter  of  ordinary 
firmness  from  going  to  the  poll,  an  election  conducted  under 
such  circumstances  is  not  "  fi'ce."  The  riot  ought,  however,  to 
appear  the  result  of  system,  or  premeditation^-and  the  danger 
so  imminent  as  to  threaten  the  safety  of  all  persons  concerned, 
and  also  of  the  poU-books.* 

At  the  same  time  that  the  House  of  Commons  is  thus  bound 
to  deal  according  to  law,  with  cases  of  this  description,  and  in 
the  way  above  pointed  out,  it  is  not  to  be  forgotten  that  the 
House  has  an  inherent  indefeasible  common  law  right  to  deal 
with  matters  affecting  its  very  existence  as  a  legislative  body, 
who  have,  in  Lord  Holt's  language,  the  whole  right  of  all  the 
Commons  of  England  vested  in  them.\  Any  blow  aimed  at  the 
freedom  of  electing  its  members,  is  aimed  at  the  very  foundation 
of  popular  liberty.  Six  centuries  ago,  our  English  Justinian, 
Edward  I.,  at  the  commencement  of  his  glorious  reign,  enacted, 

*  Though  a  mob  should  destroy  all  the  poll  books,  still  the  returniog 
officer  may  be  able  authentically  to  ascertain  the  true  numbers  polled  : 
from  the  books,  for  instance,  of  the  check-clerks,  or  from  any  other  source 
on  which  be  can  really  depend,  he  may  make  his  return  to  the  writ, 
exactly  as  if  the  poll-books  were  in  existence.  Thus  in  the  Longford 
case,  F.  &  F.  222  [1838],  the  poll-books  having  been  lost,  both  parties 
agreed  to  act  on  a  comparison  of  the  candidates*  check-books,  which 
had  been  compared  with  the  poll-books.  The  proof  given  of  the  loss  of 
the  poll-books  will  be  found  at  p.  259  of  the  same  report.  In  the  Car- 
digan case,  Barr.  &  Aust.  266  [a.d.  1842],  one  polling  book  was  lost ; 
and  as  the  returning  officer  could  not  decide  which  candidate  had  the 
majority,  he  made  a  separate  return  of  each,  declaring  each  duly  elected : 
and  the  committee  entered  into  an  inquiry  which  of  the  two  candidates 
had  really  been  returned,  and  decided  accordingly. 

t  Athhy  V,  White,  ante,  p.  3, 
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with  his  parliamenti  and  with  imprefisive  and  special  solemnity 
and  imperatiyenese,  that — '^  because  elections  ought  to  be  free, 
the  king  commandeth,  upon  orbat  FORFBrruRE,  that  no 
MAN,  great  or  small,  *  by  force  of  arms,  nor  by  malice,  nor  me- 
nacing, shall  DISTURB  any  to  make  frbb  blbotion  :"  which 
words  ''great  forfeiture"  signify,  says  Lord  Coke,  ''punishment 
by  grievous  fines  and  imprisonmenff  "  This  act  briefly  re- 
hearseth,"  he  continues,  "  the  old  rule  of  the  common  law, 
(that  elections  ought  to  be  free);  wherein  are  included,  that  it 
must  be  a  due  election,  and  it  must  be  tiyree  election.  The  act 
extends  to  all  elections,  as  well  by  those  that  at  the  time  of 
making  the  act,  had  power  to  make  them  [elections],  as  by  those 
whose  power  was  raised  or  created  since  this  act."t  More- 
over, he  observes,  "  the  act  is  penned  in  the  name  of  the  king, 
and  therefore  he  bindeth  himself  not  to  disturb  any  electors  to 

make  free  election." "  Before  this  act,  in  the  irregular 

reign  of  Henry  III.,  the  electors  had  neither  their  free  nor  their 
due  elections ;  for  sometimes  by  force,  sometimes  by  menaces, 
and  sometimes  by  malice,  the  electors  were  frained,  and  wrought 
to  make  election  of  men  unworthy,  or  not  eligible,  so  as  their 
election  was  neither  due,  nor  free." 

Ih  the  humous  Declaration  of  Rights,  the  seventh  charge 
against  James  II.  is,  that,  forgetting  or  disregarding  almost 
the  greatest  of  our  "  laws  and  liberties,"  he  had  "  endeavoured 
to  subvert  and  extirpate  them"§— » "  bi/  violating  the  freedom  of 
election  of  members  to  serve  in  parliament  }*'  and  the  eighth  of 
the  "rights  of  electors"  asserted  and  declared  in  the  same  statute 
is,  "  that  elections  of  members  of  parliament  ought  to  be  free  ;"|| 
words  again  conspicuously  appearing  by  way  of  recital  in  a 
statute  of  the  ensuing  year.lF     The  words  of  the  writ  of  sum- 

*  Nul  haute  home,  ne  auter,  3  £dw.  1 ,  c.  5  [a.  d.  1275]. 

t  2  Instit.  169. 

t  Id.  Mr.  Christian  is  mistaken  in  saying  that  the  Act  contemplated 
the  election  of  sheriffs,  coroners,  &c.,  '*  for  the  House  of  Commons  had 
not  then  existence,  nor  were  there,  consequently,  elections  of  its  mem- 
bers." 1  Bla.  Comm.  178  (n.  47).  It  is  shown  at  the  commencement 
of  this  work,  that  the  House  was  in  existence  in  the  year  1265  (ante, 
p.  2),  consequently,  ten  years  before  the  passing  of  the  statute  men- 
tioned in  the  text. 

$  Stat.  1  Will.  &  M.  sess.  2,  c.  2,  s.  1. 

II  Id.  s.  2. 

f  Stat.  2  WUl.  &  M.  sess.  1,  c.  7. 
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rnons  are,  that  the  electors  are  to  choose  knights  and  burgesses 
^^freeJy  and  indifferently J^ 

It  is  not  by  the  crown  alone,  through  its  military  and  civil 
servants,  using  intimidation  and  undue  influence, — (who  are 
restrained  by  being,  the  one,  bodily  removed  from  the  scene  of 
election,  and  the  other,  by  the  infliction  of  enormous  penalties 
and  condign  punishment),* — that  the  electors  may  be  prevented 
from  freely  and  indifferently  exercising  their  franchise.     Evil 
disposed  persons  among  the  people  themselves  may  organize,  on 
the  most  formidable  scale,  an  effectual  system  of  general  re- 
straint and  intimidation ;    and  this,  without  committing  that 
degree  "of  riot,  or  open  violence,"  of  which  we  have  been 
speaking,  and  at  those  points  of  time,  which  arms  the  returning 
officer  with  the  power  of  adjourning  the  proceedings  before  him 
till  the  interruption  or  obstruction  shall  have  ceased.     Those 
proceedings  comprise  only  the  proposing  of  candidates  and 
taking  the  poll :  and  it  is  actucU  physical  Jbrce,  alone,  with 
which  he  has  to  deal :  his  powers,  in  Ireland,  extending,  as  we 
have  seen,  to  rioting  and  violence,  not  only  at,  but  near  to,  the 
place  of  election  or  polling  place,  or  taking  place  elsewhere,  by 
preventing,  obstructing,  or  interrupting  voters  proceeding  on 
their  way  to  the  election  or  polling  placet    It  is  not  impossible 
to  imagine  a  scheme  devised  for  suppressing  the  voices  of  the 
electors  at  an  approaching  contest,  or  coercing  them  to  give 
their  votes  in  a  particular  way  only,  concerted  by  those  who 
will  be  astute  enough  to  avoid  exposing  themselves  personally 
to  the  criminal  liabilities  attaching  to  conspiracy :  yet  they  may 
effect  their  purpose  successfully.    The  measures  taken  before- 
hand may  be  in  frill  operation  thoughout  the  election,  which 
may,  moreover,  be  conducted  with  every  show  of  peace  and 
order  within  and  around  the  place  where  the  election  is  being 
held :  yet  really  under  the  pressure  of  enormous  unseen  duress. 
"  The  word  *  menacing' J  in  the  statute  3  Edward  I.  c.  6,  may 
appear  to  indicate  bodily  injury  only ;  but  the  spirit  of  the  act 
applies  to  whatever  shall  operate,  through  the  medium  of  fear, 
to  deter  a  voter  fr'om  giving  his  vote  according  to  his  wishes. 
"  The  apprehension  of  being  excluded  from  the  sacraments  of 

•  Ante,  pp.  201,  236,  249. 

f  Ante,  pp.  401-2 ;  stat.  13  &  14  Vict.  c.  68,  8. 18  ;  p.  83,  a. 
%  "  Manasce"— Lib.  Horn,  cited  in  the  Statutes  of  the.  Realm,  yd.  i. 
p.  28. 
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the  church/'  contmues  tiie  learned  reporter  of  tiie  County  of 
DttbUn  election  in  1827,  *  '^  and  the  menace  of  eternal  punish- 
ment,   might  be  £ur  more  powerAil  than  any  threat  of 

corporal  punishment." 

If  evidence  could  be  adduced  before  a  Select  Committee,  in 
support  of  a  petition,  properly  framed  to  meet  a  case  of  this 
kind,— namely,  that,  previously  to,  and  during  tiie  election, 
there  had  been  in  existence  and  operation  an  organized  system 
of  intimidation,  restraint,  or  violence,  by  which  the  electors  at 
large  could  not,  and  did  not,  freely  and  indifferently  choose  whom 
they  would  have  to  represent  them  in  the  House  of  Commons, 
—it  IS  conceived  that  a  committee  would  have  unquestionable 
pow:er  to  annul  an  election,  the  result  of  which  had  been  ob- 
tained by  such  unconstitutional  and  unlawful  means.  It  would 
regard  such  an  "  election"  and  "  return"  as  "  undue/*  and  de- 
clare it  void  accordingly.  If  this  be  not  so,  parliament  might 
be  "  fiUed  with  persons  never  duly  chosen,  who,  by  presump- 
tion, will  not  be  indifferent  ;"t  and  the  House  itself  would  be 
guilty  of  a  grievous  failure  of  public  duty.  This,  however,  is 
on  the  supposition  that  sufficient  evidence  exists  to  satisfy  a 
committee,  as  five  jurymen  judging  of  the  facts  and  the  infer- 
ences to  be  drawn  from  them,  whedier  such  a  state  of  things  as 
would  vitiate  the  election,  on  the  ground  of  systematic  and  genei*al 
intimidation  or  violence  had  really  existed.  This  is  a  matter 
oi  evidence  merely;  and  the  question  before  the  committee  would 
be,  not,  as  in  the  cases  which  we  have  been  considering,  whe- 
ther the  result  of  the  election  had  been  affected  by  rioting,  but 
whether,  on  the  £iicts  laid  before  them,  there  had  been  any 
election  at  all.  A  Jew  facts,  established  by  satisfactory  proof, 
may  justify  large  inferences,  regard  being  had  to  the  very  na- 
ture of  the  case ;  and  on  the  principle,  ex  uno  disce  omnes.  In 
the  case  of  The  Queen  v.  The  Rector  of  Lambeth,  %  it  was 
attempted  to  impeach  an  election  of  churchwardens,  by  showing 
that  the  poll  had  been  taken  with  closed  doors;  but  it  could  not 
be  proved,  in  point  of  fiict,  that  a  single  person  had  come  to  the 
vestry  to  vote,  and  been  excluded.     "  If,"  said  Lord  Denman, 

*  Espinasse's  Report  of  the  case  of  the  County  of  Dublin  Election, 
March,  1827,  p.  67  (n.) 

t  Glanville,  case  conceraiag  the  Election  and  Return,  &c.  of  Chip- 
penhanif  p.  60. 

t  8  Ad.  &  £11.  361 ;  ante,  p.  384,  note. 
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*'  any  single  person  had  been  excluded,  it  might  be  a  reason  for 

demanding  that  the  election  should  be  set  aside If  it  had 

appeared  that  any  one  person  had  been  excluded,  we  would  have 
gone  a  good  way  in  supposing  that  the  resolution*  had  affected 
the  result  of  the  election.'* 

In  the  County  of  Dublin  case,  already  cited,  the  petition 
stated,  substantially,  that  several  of  the  clergy  professing  the 
Roman  Catholic  religion,  in  different  parts  of  the  county,  had 
been  among  the  most  zealous  agents  of  the  two  sitting  mem- 
bers, and  particularly  active  in  endeavouring  to  procure  their 
return ;  and  used  the  influence  they  possessed,  by  means  of  their 
clerical  character,  over  the  consciences  and  conduct  of  their 
flock,  in  order  to  induce,  intimidate,  and  terrify  the  freeholders 
to  vote  for  the  sitting  members,  and  to  withhold  their  votes 
from  the  petitioner ; — threatened  those  who  should  vote  for  him 
with  the  penalties  of  excommunication,  and  that  they  would 
withhold  the  sacrament  and  other  rites  of  their  religion  from 
such  freeholders ; — represented  to  them  that  he  was  an  enemy 
to  their  religion,  and  that  to  vote  for  him  would  be  an  impious 
act,  an  offence  against  God,  and  a  mortal  sin ;— and  in  their 
chapels,  at  or  immediately  after  the  celebration  of  divine  service, 
in  some  cases  clothed  in  their  vestments,  and  in  their  clerical 
character,  harangued  the  congregations  assembled  for  public 
worship,  and,  in  some  instances,  used  very  thi'eatening  language 
against  all  who  should  vote  for  the  petitioner; —that  the  said 
Roman  Catholic  clergy,  in  many  instances,  indirectly  threat- 
ened or  intimated  that  such  persons  as  would  vote  for  him, 
would  be  in  danger  of  losing  their  lives  or  properties ;  in  order, 
by  such  threats  and  intimidations,  to  deter  them  from  voting  for 
the  petitioner,  and  to  induce  them  to  vote  for  the  sitting  mem- 
bers; by  means  of  which  threats  and  intimidations  from  the 
Roman  Catholic  clergy,  who  have  great  and  almost  unbounded 
influence  over  their  flocks,  a  great  number  of  the  Roman  Ca- 
tholic freeholders,  who  would  otherwise  have  voted  for  the 
petitioner,  were  brought,  .and  made  to  vote  against  him,  and  for 
the  sitting  members.  That  in  pursuance  of  the  resolution 
formed  by  the  Roman  Catholic  clergy,  with  the  privity,  know- 
ledge, and  consent  of  the  sitting  members,  to  bear  down  and 
defeat  the  petitioner  as  a  candidate,  several  of  the  said  clergy 

*  For  illegally  confiniug  the  polling  to  those  who  had  been  persent, 
at  the  show  of  hands. 
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constantly,  during  the  election,  attended  at  and  near  the  polling 
booths ;  and,  in  many  instances,  held  up  to,  and  showed  to  the 
fireeholders,  who  came  forward  to  give  their  votes  for  the  peti- 
tioner, the  sign  of  the  cross ;  and  thereby,  and  by  other  means, 
interfered  with,  intimidated,  and  overawed  many  of  the  Boman 
Catholic  fireeholders  about  to  give,  and  who  would  have  given, 
their  votes  for  the  petitioner  but  for  such  intimidation,  overawing 
and  interfering  of  the  priests  aforesaid,  who  had  previously, 
among  other  modes  of  intimidation,  threatened  such  persons  as 
should  vote  for  the  petitioner,  with  excommunication  firom  the 
Roman  Catholic  Church ;   whereby  they  would  be  deprived  of 
the  rights  and  benefits  of  being  members  of  that  church,  and 
would  be  deserted,  avoided,  and  shut  out  from  intercourse  with 
their  Roman  Catliolic  neighbours ;  and  would  lose  the  benefit 
of  dealing,  commerce,  and  intercourse  with  them:  all  which 
unconstitutional  and  illegal  practices  were  well  known  to,  and 
approved  and  adopted  by,  the  sitting  members.    That  many  of 
the  Roman  Catholic  clergy  headed  and  led  in  procession,  with 
the  privity  and  allowance  of  the  sitting  members,  a  number  of 
freeholders,  preceded  and  accompanied  by  banners,  flags,  and 
other  badges  and  marks  of  distinction  ;  and  particularly  carried 
and  used  as  such  emblem  and  mark  of  distinction,  the  crucifix 
or  cross,  having  thereon  the  following  placard  or  motto,  viz. — 
**  In  hoc  signo  vinceSy"  and  several  times  placed  and  erected  a 
cross  in  the  public  street,  opposite  to  the  house  in  which  the 
committee  of  one  of  the  sitting  members  sat :  and  which  cross  was 
also  exhibited  from  one  of  the  windows  of  his  tally  room,  and 
with  the  privity,  knowledge,  allowance  and  consent  of  the  sitting 
members  did  use  the  same  as  a  mark  of  distinction  and  party 
emblem,  to  induce  and  persuade  the  Roman  Catholic  voters  to  vote 
for  them ;  the  priests  and  other  friends  and  agents  of  one  of  such 
sitting  members,  and  with  his  privity,  and  with  the  privity  of 
the  other  of  such  sitting  members,  intimating  to  the  freeholders 
then  assembled,  that  voting  for  the  petitioner  would  be  voting 
against  the  cross,  and  against  our  Lord  and  Saviour;    and 
many  of  the  Roman  Catholic  priests  also,  for  the  purpose  of 
overawing  and  preventing  Roman  Catholic  electors  from  voting 
for  the  petitioner,  individually  went  round  to  the  houses  of 
such  electors ;  and  by  such  like  unconstitutional  and  unworthy 
means,  and  threats  of  excommunication,  and  of  their  being  ex- 
cluded from  all  communion,  commerce,  and  intercourse  with 
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their  friends  and  neighbours,  deterred  them  from  voting  for  the 
petitioner,  and  compelled  them  to  yote  for  the  sitting  members 
(although  they  had  previously  promised  to  vote,  and  would, 
but  for  the  conduct  of  the  priests,  have  voted  for  the  petitioner), 
and  actually  brought  them  in  cars  and  carriages,  and  made 
them  vote  against  their  will  for  the  said  sitting  members.  That  by 
these  means,  and  the  publicity  of  the  influence  of  intimidation 
of  the  Roman  Catholic  clergy  aforesaid,  tiie  freedom  of  election 
was  grossly  violated,  and  a  great  number  of  Roman  Catholic 
freeholders  were  induced,  by  means  of  such  threats  and  in 
timidations,  to  remain  at  home  and  abstain  from  voting  for  the 
petitioner.* 

The  petition  did  not  pray  that  the  election  might  be  declared 
void,— but  only  that  the  sitting  members  might  be  declared  not 
duly  elected ;  that  one  might  be  disabled  from  standing  again, 
and  the  petitioner  substituted  in  his  place. 

If  the  facts  stated  in  the  petition  had,  in  the  opinion  of  a 
calm  and  firm  committee,  been  proved,  they  would  surely  have 
led  it  to  decide  that  the  election  was  void  4  to  report  also  spe- 
cially to  the  House,  which  in  its  wisdom  might  have  directed 
the  offenders  to  be  prosecuted,  and  perhaps  even  have  consi- 
dered the  propriety  of  suspending  the  writ  for  a  new  election. 

The  evidence  offered  to  establish  the  allegations  of  the  peti- 
tion, may  be  briefly  stated  thus.  One  Father  Donaghue,  on  the 
Sunday  previous  to  the  election,  had  preached  in  his  chapel, 
warning  his  parishioners  not  to  vote  for  the  petitioner,  and  that 
if  any  did,  he  would  disoblige  them  hereafter.'  One  witness 
said  that  the  petitioner's  name  had  been  mentioned ;  another, 
for  the  sitting  member,  however,  denied  this,  but  owned  that 
he  could  understand  from  the  sermon  for  which  of  the  can- 
didates the  preacher  wished  the  congregation  to  vote, — *  for  the 
candidate  who  would  vote  for  Catholic  freedom.' "  [Note,  —It 
was  objected,  but  the  committee  ovemiled  the  objection,  that 
the  witness  could  not  be  asked  questions  as  to  what  had  been 
said  by  Father  Donaghue.]  A  witness  stated  that  he  and 
others,  afterwards  applying  to  the  same  priest  to  hear  their 
confessions,  were  asked  for  whom  they  had  voted,  and  on  hear- 
ing that  it  had  been  for  the  petitioner,  they  were  turned  away 
and  he  refused  to  hear  them.f     Two  other  priests  attended  at 

•  Pages  4— 8. 

f  A  witDCss  for  th«  sitting  member  stated  that  oumhers  bad  been 
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Hie  hustings,  during  the  polling ;  and  one  frowned,  clenched 
bis  fist,  and  put  his  fingers  in  the  form  of  a  cross  at  several  of 
the  voters  as  they  came  up  to  the  poll ;  while  the  other  sate 
with  a  prayer  book  open  in  his  hand,  with  a  fronl3S{neoe  re- 
presenting the  Crucifixion  of  our  Saviour,  which  he  exhibited 
to  the  several  voters,  calling  their  attention  to  it,  and  bidding 
them  remember  it* 

Cars,  the  foremost  one  having  a  large  wooden  cross  covered 
with  laurel  leaves,  went  about  Dublin  in  procession,  with  jda- 
cards  bearing  the  names  of  the  sitting  members.  When  the 
foremost  car  came  opposite  to  the  committee-room  of  one  of 
the  sitting  members,  some  one  came  out,  and  insisted  on  the 
passengers  kneeling,  or  paying  obedience  to  it,  which  some  did. 
That  at  another  place,  the  words  "in  hoc  signo  vincbs"  were 
written  and  affixed  to  the  cross. 

Persons  were  seen  being  sworn  on  a  wooden  cross  not  to  vote 
for  the  petitioner.  These  facts  having  been  elicited  from  wit^ 
nesses  who  had  been  called  to  prove  bribery,  which  was  another 
charge  contained  in  the  petition,  on  his  proceeding  to  call  the 
witnesses  who  were  to  have  established  the  charge  of  undue  in- 
fluence by  the  Roman  Catholic  priests,  the  committee  interposed 
to  ask,  as  we  have  already  seen,t  'whether  the  influence 
alleged  to  have  been  used  had  been  of  such  a  character  as,  if 
established,  would  avoid  the  election,  or  the  particular  votes 
only,  supposed  to  have  been  influenced  V  Mr.  Harrison,  for 
the  petitioner,  answered  that  the  evidence  was  tendered  to 
prove  an  undue  and  improper  interference  with  the  freedom  of 
election :  that  though  he  must  admit  that  the  charge  could  not 
be  established  to  so  great  an  extent  as  to  avoid  the  election,  still 
he  was  prepared  with  evidence  of  the  Roman  Catholic  priests 
having  used  threats  to  influence  voters— and  that  in  one  instance, 
that  of  a  witness  already  called  for  that  purpose,  he  had  been 
excommunicated  in  consequence  of  having  voted  for  the  peti- 
tioner. He  contended  that  the  committee  might  receive  evi- 
dence of  this  interference  with  the  freedom  of  election,  with  the 
view  of  making  a  special  report  to  the  House,  if  they  should 

turned  away  from  confession,  in  consequence  of  the  numerous  attend- 
ance. 

*  Another  priest  stated  that  the  one  last  alluded  to  in  the  text,  soon 
after  the  election  became  insane. 

t  Ante,  p.  425. 
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deem  it  neceflsary;  that  it  was  desirable  that  the  eyidence 
should  be  brought  before  them  with  that  view,  as,  if  their  de- 
termination should  be,  tjiat'  the  parties  must  proceed  to  a  new 
dection,  l^s  interference  would  probably  he  exerted  agahiy  and 
to  a  mueh  greater  extent  than  at  the  late  election.  He  ako 
cited  three  eases ;  to  which  tiie  committee  answered,  that  each 
was  one  where  the  seats  might  have  been  affected,  which  it 
was  admitted  could  not  be  the  case  here :  "  and  with  respect  to 
the  witness  who  had  been  excommunicated,  his  vote  had  been 
given  to  the  petitioner,  who  should  not,  th^^fore,  impeach  it  on 
the  ground  of  undue  influence."  They  again  intimated  that  it 
was  not  competent  for  them  to  receive  evidence  which  it  was 
acknowledged  could  not  affect  the  seats  of  the  sitting  members, 
or  the  votes  of  individuals ;  and  finally  intimated  that  on  these 
grounds  they  did  not  consider  that  this  part  of  the  case  should 
be  proceeded  with.— The  charge  of  bribery  having  failed,  the 
petitioner  declined  to  proceed  with  the  scrutiny ;  and  the  sitting 
members  were  hdd  to  be  duly  elected- 

What  might  have  been  the  result,  had  the  petitioner's  counsel 
]voceeded  to  eall  his  witnesses  to  prove  tiie  case  stated  in  the 
petition ;  had  he  made  no  admission  that  he  did  not  expect  to  be 
al^e  to  avoid  the  election ;  and  if  the  evidence  had  fairly  sup- 
ported the  case  stated  in  the  petition  ?  It  is  submitted  that  the 
committee  ought  to  have  declared  the  election  void,  as  one 
which,  in  point  of  law,  had  been  really  none  at  alL  To  hold 
the  contrary,  would  be  virtually  to  legalize  the  proceedings 
complained  of,  and  annihilate  the  freedom  of  election.  How 
could  individuals  thus  ^  returned'  be  regarded  as  returned  "  ac- 
cording to  the  requisition  of  the  writ*' — that  requisition  being, 
to  return  those  whom  the  returning  officer  has  *'  caused  to  be 
^ected  Jreebf  and  indifferently '*%*  Such  a  return  would  be 
practicaliy  a  &lse  one. 

*  The  common wealtht  hath  an  interest  in  the  service  of  every 
particular  member  of  the  Commons'  House  of  Parliament ;  and 
this  court,  and  council  of  state  and  justice,  is  guided  by  pecu- 
liar, more  high,  and  politic  rules  of  law  and  state  than  the  ordi- 
nary courts  of  justice  are  in  matters  between  party  and  party 
The  statutes  which  in  the  affirmative  do  inflict  any 

*  See  the  writ  of  summons,  post,  p.  441,  a« 
t  Glaaville,  Chippesiham  «aae«  60, 60* 

t2 
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particular  penalty  or  forfeiture  against  the  sheriff  or  any  other, 
for  making  a  false  return  to  the  parliament,  are  but  for  a  fur- 
ther punishment  and  terror,  and  do  not  abridge  or  take  away 
the  ancient  and  natural  undoubted  privilege  and  power  of  the 
said  Commons  in  parliament ,  to  examine  the  yalidity  of  elections 
and  returns  concerning  their  House  and  Assembly,  and  to  cause 
all  undue  returns,  in  that  behalf  to  be  reformed,  and  to  punish 
the  offenders  concerning  the  same,  according  to  justice.'  We 
learn  also  from  the  same  high  authority,*  that  a  committee 
^  may,  and  ought  ex  officio  to  proceed  and  examine  the  cause, 
aye  or  no,'  though  the  pcurties  had  agreed  to  withdraw  it  from 
their  cognizance.  ^It  was  holden  clearly  that  they  were  not  to 
be  excluded  by  the  neglect  of  the  parties  in  not  prosecuting 
their  complaint,  which  peradventure  they  might  desert,  by  some 
undisposed  combinatiou,  to  the  prejudice  of  the  whole  kingdom, 
which  hath  an  interest  in  the  election  of  every  member;  the 
ill  consequences  which  might  foUow  by  occasion  of  such  as 
shaU  then  serve  without  due  election  trenching  deeply  upon  the 
rights  and  liberties  of  the  commonwealth.  Nevertheless  the 
House  of  Commons,  in  such  case,  have  their  election  to  examine 
the  matter  ex  officio,  or  to  confirm  the  return  already  made  at 
their  pleasure,  as  they  see  cause  in  their  discretion,  for  they  ore 
a  council  of  state  and  court  of  equity,  touching  things  apper- 
taining to  their  cognizance,  as  weU  as  a  court  of  law ;  and  they 
may  of  themselves  question  any  election  or  return,  although  no 
party  grieved  do  even  complain.' 

If  these  be  the  rights  and  powers  of  the  House  of  Commons, 
it  is  bound  to  exercise  them  on  any  fitting  occasion ;  and  none 
can  more  peremptorily  challenge  them  to  do  so,  than  that  of  an 
election  deliberately  turned  into  a  mockery,  by  a  systematic  inti- 
midation and  restraint,  which  as  effectually  impair  and  nullify 
the  exercise  of  the  elective  franchise,  as  systematic  corruption. 

In  such  cases  as  those  under  consideration,  a  committee  ex- 
ercises the  functions  of  a  judge  and  a  jury,  having  to  deal  with 
both  facts  and  law.  Having  legally  ascertained  the  former, 
they  are  bound  to  apply  to  them  the  latter,  as  it  may  exist  in  a 
statutory  or  common  law  form;  and  it  would  be  strange,  in- 
deed, if  it  should  prove  that  while  invested  with  powers  adequate 
to  minor  exigencies,  they  have  none  to  cope  with  the  greater 

*  Glaoville,  County  ofMiddUtei  case,  p.  118. 
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one  of  an  organized  system  of  intimidation,  restraint,  and  vio- 
lence ;  but  most  retain  for  an  entire  parliament  one  who  has 
been  returned  to  it  in  violation  and  defiance  of  the  law  of 
parliament,  and  who  is,  therefore,  in  contemplation  of  law  no 
member  of  that  parliament.  If  the  House  of  Commons  be 
really  so  helpless,  it  will  be  necessary  for  the  legislature  to 
interpose  for  the  protection  of  the  pubUc  in  their  exercise  of  one 
of  their  most  precious  and  sacred  rights.  It  is  conceived,  how- 
ever, that  the  matters  in  question  are  fairly  within  the  juris- 
diction of  a  Select  Committee,  and  require  to  be  only  brought 
properly  under  their  notice,  in  a  petition,  and  by  evidence.* 

*  It  may  have  been  observed,  that  the  petition  in  the  County  tf 
Dublin  case  sought  throughout  to  show  that  the  acts  complained  of  were 
done  with  the  piivity  and  approval,  and  by  the  agents  and  partisans  of 
the  sitting  members.  It  is  submitted  that  it  was  necessary  neither  to 
allege  nor  to  prove  such  to  have  been  the  case.  Where  a  conspiracy 
to  corrupt  a  borough  had  been  formed  without  the  sitting  members  even 
knowing  of  the  existence  of  the  conspiracy,  and  the  committee  even  ne- 
gatived such  knowledge,  evidence  was  nevertheless  allowed  to  be  given 
of  the  corrupt  proceedings,  to  avoid  the  election.  Ilckester  case,  1  Peck- 
well,  302;  and  so  in  the  Liverpool  case.  Printed  Minutes,  a.d.  1821. 
It  was  decided  otherwise,  however,  in  the  Bristol  case,  Cockb.  &  Rowe, 
533.  fiut  "  where  elections  have  been  sought  to  be  avoided  from  riot 
and  intimidation,  it  has  never  been  held  necessary  to  connect  the  sitting 
member,  or  his  agents,  with  the  illegal  proceedings."  Nottingham^  1 
Peck.  85;  Coventry,  Cockb.  &  Rowe,  279;  Rog.  on  Elections,  210, 
note  (a). 
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BRIBBRT. 


The  administratioii  by  Select  Committees  of  the  statate  and 
parliamentary  common  law  respecting  Bribery — and  the  remark 
is  still  more  applicable  to  the  subject  of  Treating,  which  is 
discussed  in  the  next  chapter — has  not  been  as  consistent  as 
oould  have  been  desired;  but  the  reasons  are  obvious,  and  point 
to  a  leading  distinction  between  judicial  decisions  by  Select  Cknn- 
mittees  of  the  House  of  Commons,  and  those  by  courts  of  law. 
Both  have  to  deal  with  written  and  unwritten  law,  and  apply 
them  on  the  same  principles,  and  by  the  aid  of  the  same  rules  of 
evidence,  to  sworn  facts,  and  after  having  had  the  assistance  of 
argument  by  counsel.  Thus  far  they  discharge,  in  common,  the 
frmctions  of  a  court  of  justice.  The  courts  at  Westminster 
regard  themselves  as  courts  of  only  co-ordinate  authority, 
and  bound  by  each  other's  decisions,  however  disapproving  of 
those  decisions:*  but  such  decisions  may  be  freely  challenged 
by  those  dissatisfied  with  them,  before  a  court  of  error,  whose 
decisions  may  again  be  reviewed  by  the  ultimate  court  of  appeal. 
Thus  is  secured,  to  a  great  extent,  uniformity  of  decision,  and 
consequent  certainty  and  facility  in  applying  the  rules  of  law  to 
facts.   The  case  is  widely  different  with  Committees  of  the  House 

•  Per  Parke,  B..  in  Wag$taffe  v.  Sharpe,  3  M.  &  W.  625.  (This 
was  a  decision  given  after  great  deliberation,  in  accordance  with  a 
decision  of  the  Court  of  Queen's  Bench,  with  which  the  Court  of  Exche- 
quer expressed  itself  greatly  dissatisfied,  but  bound  by  it,  on  the  ground 
assigned  in  the  text.)  So,  also,  in  Barker  v.  Stead,  3  C.  B.  951,  Lord 
Truro,  then  Lord  Chief  Justice  of  the  Common  Pleas,  in  delivering  the 
iodgroent  of  the  court,  said — "  The  Court  of  Exchequer  having  so- 
lemnly decided  the  point,  it  does  not  become  a  court  of  co-ordinate 
jurisdiction  to  entertain  a  discussion  as  to  the  propriety  of  such  decision. 
That  should  be  left  to  a  court  of  error.  A  contrary  course  would  tend 
to  much  uncertainty  and  inconvenience  to  the  public." 
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of  CommonSy  who  have  not  held  themselves  thus  strictly  bound 
to  follow  the  decisions  of  previous  committees,  even  when  re- 
corded accurately ;   and,  from  the  nature  of  the  case,  when 
numerous  committees  are  sitting  at  once,  several  may  be  delib^ 
rately  dealing  differently,  at  the  same  moment,  with  the  same 
state  of  facts ;  and  not  only  doing  this,  but  applying  to  them 
varying  rules  of  parliamentary  law.    See,  for  instance,  the  cases 
of  the  Athhne*  [1843]  and  Bye\  [1848]  elections,  in  each  of 
which  the  question  was  whether  the  election  had  been  avoided 
by  an  insufficient  notice  of  the  day  of  the  election.   In  the  former 
case,  by  the  words  of  the  statute  then  in  force  in  Ireland  (1  Geo.  4, 
ell,  8.  5),  the  notice  was  to  be  given  '^  four  days  at  the  least, 
preceding  the  day  of  the  election ;"  in  the  latter  (3  &  4  Vict, 
c.  81),  is  required  '^  three  clear  days'  notice  at  least,  of  the  day 
appointed  for  the  election."    In  the  former  case,  after  full  argu- 
ment, the  committee  held  that  the  election  was  not  invalidated 
by  an  irregularity  in  that  respect,  if  it  did  not  appear  that  the 
result  of  the  election  had  been  affected  by  it;  thereby  oveiTuling 
several  old  authorities.     In  the  latter,  the  committee  held,  in 
almost  the  identical  form  of  words  even,  that  the  election  was 
invahdated  by  an  irregularity  in  that  respect,  though  the  sitting 
member  had  been  the  only  candidate,  and  no  protest  had  been 
made  by  any  electors,  till  after  the  election  had  been  finally 
completed  by  declaring  the  sitting  member  returned !    The  only 
practical,  and  that  only  partial,  remedy  for  this  serious  in- 
convenience, is  for  committees  to  adhere  as  closely  as  possible 
to  the  rules  of  law  in  interpreting  statutes  and  other  documents, 
and  in  the  principles  regulating  the  law  of  evidence ;  and  also 
to  regard  as  binding,  a  previous  decision  of  a  Select  Committee, 
on  the  same  state  qf  facts,  unless  that  decision  can  be  plainly 
shown  to  be  wrong  in  point  of  parliamentary  law.     To  hold 
otherwise  would  be  a  monstrous  sin  against  first  principles.     If, 
for  instance,  as  happened  in  a  recent  committee,  X  whose  deci* 
sion  will  be  commented  upon  in  a  subsequent  chapter,  it  haf 
been  decided  that  the  fact  of  marriage  shall  not  be  proved  by 
one  who  was  present,  even  officially  taking  part  in  the  cere- 
mony ;  nor  by  a  copy  of  the  register ;  nor  by  proof  of  cohabi- 

•  Barr.  &  Arn.  122. 

t  P.  R.  &  D.  1 13,  115.  In  this  latter  case,  the  returo  was  admitted 
by  the  sittiog  roember's  couosel  to  be  void,  apparently  without  a4- 
vertiog  to  the  Athlone  case. 

t  Lancaster  (2nd),  P.  R.  &  D.  161. 
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tation,  as  man  and  wife, — it  would  be  abeord  and  unjust  to  re- 
hire futore  committees  to  adopt  the  precedent. 

In  addition,  however,  to  the  advantages  above  attributed  to 
the  courts  of  law,  they  possess  another — in  their  habit  of  as- 
signing publicly,  as  they  are  bound  always  to  assign,  the  rea^ 
tons  on  which  their  judgments  are  founded.  '^  The  parties  to  a 
cause,"  said  the  late  Mr.  Baron  Bayley,  ''are  entitled  to  be 
satisfied  by  knowing  the  opinion  of  each  judge,  and  the  grounds 
on  which  it  is  founded.*'*  Litigants  are  thus  enabled  at  once  to 
judge  as  to  the  expediency  of  challenging  the  propriety  of  a  de- 
cision so  pronounced.  It  is,  however,  otherwise  with  Select  Com- 
mittees, whose  determination,  too,  is  final  between  the  parties, 
to  all  intents  and  puTpo8es."t  ^^  &  fdtmer  part  of  this  work^ 
is  pointed  out  one  signal  anomaly  in  our  parliamentary  juris- 
prudence, connected  with  the  particular  subject  now  under  con- 
sideration :  that  it  is  sometimes  necessary  to  adduce  evidence^  in 
order  to  show  which,  out  of  many  alleged  in  the  petition,  were 
the  particular  grounds  of  a  parliamentary  decision^viz.  that  it 
had  proceeded  on  one  of  several  charges, — that  of  bribery : — 
and  this,  for  the  purpose  of  giving  to  that  decision  the  effect  of 
a  quasi  parliamentary  attainder.  §  These  inconveniences  have 
long  been  felt  most  severely  in  cases  of  bribery  and  treating. 
"  Bribery,"  said  Lord  Glenbervie,  in  continuing  his  elaborate 
note  on  the  subject,  appended  to  his  report  of  the  case  of 
Saint  Iv€s,\\  ''  is  one  of  the  most  important  titles  in  the  Law 
of  Elections.  It  is  to  be  regretted  that  the  nature  of  the 
eases  where  questions  of  bribery  aiise,  and  are  litigated  by 
counsel,  is  such  that  it  is  for  the  most  part  impossible  to  deduce 
from  the  determination  of  the  committee,  what  their  opinion  was 
upon  those  particular  questions."  Mr.  Orme,  also,  in  the  year 
1812,  thus  spoke  of  the  decisions  of  Election  Committees  on  these 
subjects.  ''  Few  of  these  decisions  will  serve  as  precedents,  in 
future  cases.  This  may  be  considered  to  arise  from  two  causes: 
first,  fi'om  committees  not  having  expressly  decided  on  any 

•  Young  V.  7tmmiM,  1  Tyrwh.238. 

t  1 1  &  12  Vict.  c.  98,  8.  86,  ante,  p.  285. 

X  Ante,  p.  182  ;  Rogers  on  Elections,  p.  75  j  and,  arguendo,  Second 
NewcastU'Under  Lyue,  Barr.  &  Aust.  573. 

$  "  The  simple  resolution  of  *  a  void  election,' "  says  Mr,  Ludera,  in 
a  note,  in  reporting  the  case  of  Ipswich,  1  Lud.  69,  '*  has  no  reference 
to  the  evidence  io  the  cause." 

g  2  Doug.  Elect.  Cas.  399—419. 
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specific  objectioD,  although  in  most  cases  the  petitions  have  con- 
tained several  charges,  either  of  which  would,  if  proved,  have 
been  sufficient  to  have  avoided  the  election,  or  to  disqualify  the 
member  accused ;  and,  secondly,  from  cases  of  this  nature  being 
seldom  alike,  nearly  every  case  affording  a  new  mode  of  creating 
influence  by  money,  or  money's  worth,  but  still  attempting  to 
evade  the  operation  of  the  laws  against  bribery  and  treating. 
It  is,  therefore,  probable  that  what  acts  do  or  do  not  amount  to 
bribery,  or  to  treating,  will  continue  to  remain  in  the  same  un- 
decided state,  and  (until  some  legislative  provisions  are  made) 
committees  will  continue  to  act  and  decide  upon  the  particular 
circumstances  of  each  case,  as  they  are  made  out  in  evidence 
before  them.''* 

If,  however,  there  be  some  uncertainty  floating  over  the 
question  as  to  what  particular  facts  will  be  adjudged  by  a  com- 
mittee to  amount  to  l»ibery, — though  they  have,  iii  one  way  or 
another,  had  to  deal  with  well-nigh  every  imaginable  combi- 
nation of  facts,  thereby,  it  were  to  be  hoped,  exhausting  the 
ingenuity  of  those  resorting  to  corrupt  practices — that  uncer- 
tainty has  one  advantage :  that  it  alarms  and  deters  intending 
offenders,  who  might  otherwise  continue  to  evade  very  pre- 
dsely-defined  offences. 

That  bribery,  and  the  attempt  to  commit  it,  are  common 
LAW  offences,  is  indisputable,  and  will  presently  be  proved  con- 
clusively. In  former  portions  of  this  work,  especially  in  the 
chapter  devoted  to  that  subjcct,t  may  be  seen  many  instances 
of  cases  of  adjudged  bribery,  by  courts  of  law  and  Select  Com- 
mittees, which  are  themselves  sworn  courts  of  law  bound  to 
give  their  judgment  according  to  the  evidence.  There,  also,  is 
exhibited  a  faithful  outline  of  the  law  of  bribery,  as  Select 
Committees  are  at  the  present  day  bound  to  administer  it,  in 
conformity  with  the  existing  statute  and  common  law.  That 
law  must  be  rigorously  administered  on  the  principle  laid  down 
by  Baron  Bayley  in  dealing  with  a  case  of  debt  for  penalties 
under  the  Bribery  Act.  J  "It  is  not  for  us  to  say  what  might 
be  politically  desirable,  but  what  is  the  provision  of  the  legis- 
lature ;  and  in  order  to  answer  that  question,  we  must  resort  to 
the  established  rules  for  construing  acts  of  this  nature."    In 

*  Orme  on  Elections,  300* 

t  Chapter  XII.,  ante,  p.  240;  see  also,  pp.  16*2,  163;  182,  183. 

%  Lord  Huntingiower  v.  Gardiner,  1  B.  &  C.  299* 

t5 
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the  same  case,  Mr.  Justice  Best,  in  deUveiingr  Judgment,  ol>^ 
terved,  "  I  cannot  bat  feel  strongly  the  mnchi^  arisdng  fitnn 
bribery  at  elections,  and  should  be  therefore  Willing  to  go  aft 
fkr  as  possible,  in  order  to  suppress  it.  We  must,  howeref, 
take  care  that  we  do  not  with  that  view  transgress  the  law.'^* 

Whatever  acts  are,  or  may  now  be  held,  to  constitate  bribery, 
it  has  been  made  the  subject  of  repeated  and  also,  especially  of 
late  years,  severe,  searching,  and  effective  legislation ;  as  may 
be  seen  in  the  twelfth  chapter  of  this  work.  When  once  ascet^ 
tamed  to  exist,  the  mode  of  dealing  with  it  is  now  pretty  w^ 
ascertained  and  defined,  from  the  extinction  of  a  particular  vote 
up  to  the  extinction  of  an  entire  constituency, — from  a  delin- 
quent voter,  to  a  deh'nquent  boroughf — corrupted  by  general, 
long-continued,  and  systematic  bribery:  the  former  being  by 
the  common  law  of  parliament,  as  has  been  already  explained,  J 
the  latter  by  the  sweeping  statute  passed  towards  the  close  of 
the  last  session  of  the  parliament  dissolved  in  1852.§  Both  are 
founded  on  one  and  the  same  principle — and  that  only  a  co- 
rollary, as  Sir  John  Simeon  observes,  flowing  from  one  great 
maxim,  "  that  elections  should  be  free:  upon  the  preservation 
of  this  vital  principle  depends  not  only  the  prosperity,  but  the 
very  existence,  of  the  state,  as  a  free  sfATE."[| 

The  key  to  the  whole  doctrine  of  bribery  is,  the  giving  or 
withholding  any  one,  or  any  number  of  votes,  under  corrupt 
influence :  and  wherever  its  existence  is  clearly  detected,  it  will 
be  dealt  with  temporarily,  or  permanently,  according  to  its 
malignity,  in  the  case  of  individuals,  or  constituencies.  Inde- 
pendently of  the  positive  statutes  against  bribery,  whenever  a 
person  is  returned  in  consequence  of  an  undue  influence  ac- 
quired by  that  means,  his  election  is  void ;  and  every  vote  pur- 
chased by  bribery,  is  also  void, — the  person  who  gave  ft 
under  such  influence,  being  to  be  considered  as  if  he  had  not 
voted  at  all.lF  Lord  Mansfield  stated  that  "  bribery  at  ele<J- 
tions  of  members  of  parliament  must  always  have  been  a 


•  Lard  Huntingtcwer  v,  Gardiuer,  1  B.  5c  C.  303. 

t  Hansard,  cxxii.  (3rd  Series),  566, 14th  Jane,  1852. 

t  Ante,  p.  8754 

§  Stat.  15  &  16  Vict,  c  57,  ante,  252,  et  seq. ;  post,  p.  362,  a. 

11  Simeon  on  Elections,  pp.  209,  210. 

%  2  Dougl.  Elect.  Cas.  403.    In  the  case  of  Stockbridge,  on  the  15lh 

of  November,  1689,  the  election  was  avoided  on  the  ground  of  bribery. 

Journals,  voL  x.  p.  287,  cols.  1,  2. 
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crime  at  eommon  law,  and  punishable  by  indictment^  or  in- 
formation:"* but  Lord  Glenbervief  observes,  that  he  believed 
there  were  no  traces  of  any  action  or  prosecution  for  that  kind 
of  bribery,  in  the  annals  of  Westminster  Hall,  till  after  the 
legislature  had  thought  proper  to  inflict  particular  penalties  upon 
it  by  the  statute  to  which,  amongst  others,  the  reader's  special 
attention  will  be  immediately  directed.  That  important  jtatute 
is  the  2  Gea  2,  c.  24,  passed  in  the  year  1729  ;t  and  its  es$en» 
Hal  provisions,  with  light  reflected  upon  them  by  the  statutes 
passed  respectively  in  the  years  1809, 1841,  and  1842,  will  pre- 
sently be  stated  in  extenso,  as  fisyr  as  at  present  concerns  the 
jurisdiction  of  a  Select  Committee,  though  incidentally. 

Before,  however,  proceeding  to  explain  the  structure  and 
operation  of  the  last-mentioned  act,  it  may  be  instructive  to 
consider  the  Evesham^  case, --the  decision  of  a  committee,  of 
which  that  able  election  lawyer  the  late  Sir  Robert  Peel  was 
chairman.  The  first  and  main  question  to  be  decided  was  one 
respecting  a  charge  against  the  sitting  member,  of  personal 
bribery — the  gift  of  a  silver  snuflf-box,  with  his  crest  engraved 
on  it,  of  the  value  of  11,  Qs.  6d,,  sent  by  him  to  an  attorney  at 
Evesham,  in  his  interest,  a  fortnight  before  the  election,  which 
occurred  on  the  25th  July,  1837 :  and  who  delivered  it  to  the 
voter,  with  the  sitting  member's  compliments,  on  the  14th  July. 
The  sitting  member  subsequently  canvassed  the  voter  three  or 
four  times.  These  facts  were  proved  by  the  voter  himself ;  who 
also  stated  that  he  did  not  vote  at  all,  at  the  election.  In 
arguing  against  the  vote,  reliance  was  placed  on  the  resolution 
of  the  House  of  Commons  of  the  2nd  April,  1677,  ||  made  a 
standing  order  on  the  21st  October,  1678,11  within  the  very  words 
of  which  [i.  e.  '^9i  present,  given"]  the  case,  as  established,  un- 
doubtedly came.  Sir  Robert  Peel  said,  '^  the  committee  wished 
to  have  the  following  question  argued — whether  the  resolution 
of  the  2nd  April,  1677,  having  been  passed  previously  to  the 
Bribery  Act,  had  now  the  force  of  law?"  It  was,  accordingly, 
argued  that  the  resolution  had  been  turned  into  stat.  7  Will. ;), 

•  Rex  V.  Pitt,  3  Burr.  1338. 

t  2  Dougl.  400. 

t  Ante.  p.  248;  post,  188,  a. 

$  Evesham,  F.  &  F.  504.  N.  B.  The  author  was  present  on  th« 
occasion,  and  never  saw  a  judicial  president  exhibit  gx^ter  patience, 
suavity,  and  dignity,  than  did  Sir  Robert  Peel,  as  Chairman  of  the  Com- 
mittee. 

II  Given  partly,  ante,  p  263. 

S  See  it  at  length,  in  Orme  on  Elections,  p.  293,  and  2  Dougl.  404, 405. 
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c  4,  *  and  thereby  sapeneded ;  that  a  resolution  of  the  House 
can  make  no  new,  nor  add  to  the  old,  law,  but  simply  declare 
the  old,  as  collected  from  custom  and  usage;  and  that,  by 
making  the  resolution  in  question  the  foundation  of  a  statute, 
the  former  had  been  virtually  annulled.  It  was  answered,  that 
the  resolution  was  only  declaratory  of  the  common  law,  which 
was  still  in  force,  as  proved  by  the  case  of  Thomas  Long,  in  the 
Weatbury  case  (4th  Inst  23),  who  was  convicted  by  the  House 
of  bribery,  when  no  statute  against  bribery  was  in  forccf  As 
the  resolution  thus  merely  expressed  the  common  law,  the  sub- 
sequent statutes  of  7  Will.  3,  c.  4,  2  Geo.  2,  c.  24,  and  49 
Geo.  3,  c.  118,  were  merely  cumulative  upon  that  resolution. 
After  hearing  Mr.  Austin's  reply,  the  chairman  announced  as 
the  resolution  of  the  committee — 

''  That  the  committee  must  look  to  the  statute  law,  and  not 
to  the  resolution  of  the  House  of  Commons  of  1677,  fob  thb 

DEFINITION  OF  THB  OFFENCE  OF  BRIBERY  ;"t  ^^'^  ultimately 

passed  their  resolution,  ''  which,"  they  declared,  '^  was  not 
founded  on  the  resolution  of  1677."§ 

The  first  of  the  three  statutes  referred  to  in  the  argument  of 
the  Evesham  case,  viz.  the  7  WilL  3,  c.4  [a.d.  1695],  conmionly 
passes  under  the  name  of  "  The  Treating  Act,"  both  in  courts 
of  law  and  in  parliament :  but  its  provisions  will  be  found  also 
pointed  distinctly  at  bribery,  as  was  correctly  stated  in  the 
argument  of  the  second  Newcastle-under-Lyne  case.||  That 
declaratory  act  undoubtedly  recites,  as  a  prominent  object  of 
passing  it,  the  securing  elections  to  be  "freely  and  indifferently 
made,  without  charge  or  expense ;"  but  its  provisions  embrace, 
in  the  clearest  possible  language,  both  treating  and  bribery, 
each  of  which  it  prohibits :  the  former,  under  the  words  "  meat, 
drink,  entertainment,  provision," — the  latter,  under  the  words 

"  MONET,  PRESENT,  GIFT,  REWARD  :"— aS  tO  which  it  "  DE- 
CLARES and  enacts"  thus:  that  "no  person"— not  specifying 
in  terms  any  distinction  between  bribery  by  the  member  him- 
self, or  by  his  agent — "  after  the  teste  of  the  writ,  &c.,  shall, 

•  Post,  p.  171,  A. 

i*  The  latter  fact  was  elicited  by  a  question  of  Sir  Robert  Peel.  See 
also  Rex  v.  Ptt(,  3  Burr.  1838. 

^  The  committee  held  that  the  act  of  bribery  had  been  proved  ;  and 
seated  the  petitioner  in  the  place  of  the  sitting  member,  after  the  former 
had  placed  himself  in  a  majority  on  a  scrutiny,  pp.  536,  537. 

§  Pages  636,  637. 
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by  himself,  or  by  any  other  ways  or  means  on  his  behalf,  or  at 
his  or  their  charge,  before  his  election, directly  or  in- 
directly, give  or  present to  any  person  haying  voice  or 

vote  in  such  election,  any  meney, or  make  BJijpresenty 

gift,  reward, or  make  any  promise,  agreement,  obliga- 
tion or  engagement to  give any  money, 

present,  reward to  or  for  any  such  person  in  particular, 

or  to  any  such  county or  place in  general,  or 

to  or  for  the  use,  advantage,  benefit,  employment,  profit,  or 

preferment  of  any  such  person or  place in  order 

to  he  elected,  or  for  being  elected,  to  serve  in  parliament  for  such 
county or  place :  and  that  every  person  so  giving,  pre- 
senting   making,  promising,  engaging,  doing,  acting, 

or  proceeding shall  be  and  is  hereby  declared  and 

enacted,  disabled  and  incapacitated,  upon  such  election,  to  serve 

in  parliament  for  such  county or  place and 

deemed  or  taken,,  and  is  thereby  deolarbd  and  enacted  to  be 
deemed  and  taken  no  member  in  parliament;  and  shall  not  act, 
sit,  or  have  any  vote  or  place  in  parliament,  but  shall  be,  and  is 
thereby  declared  and  enacted  to  be,  to  all  intents,  construc- 
tions, and  purposes,  as  if  he  had  been  never  returned  or  elected 
[a]  member  for  the  parliament."*  It  is  to  be  observed,  as  will 
presently  be  shown  at  length,  that  this  act  is  thus  one  profess- 
edly declaratoryt  of  "  what,"  in  the  language  of  Blackstone, 
cited  below,  "  the  common  law  is,  and  ever  hath  been :" 
therefore  conclusively  showing,  had  it  been  wanting,  that, 
directly  or  indirectly,  to  give  money,  present,  or  reward,  in 
order  to  be  elected,  or  for  being  elected,  to  serve  in  parliament, 
was  then  a  common  law  ofience;  and  that  whoever  did  so 
was,  by  common  law,  disabled  and  incapacitated  to  serve  for 
that  place,  and  was,  in  point  of  law,  no  member,  nor  ever  had 
been,  by  virtue  of  an  election  and  return  so  obtained.  The 
act  also,  in  like  manner,  deals  with  the  giving,  presenting, 
allowing,  or  promising  "meat,  drink,  provision,  or  entertain- 
ment ;"  and  in  consti-uing  the  act,  in  tlie  case  of  Hughes  v. 
MarshaM  and  others,X  Lord  Lyndhurst  stated  expressly,  that 

•  Sects.  1 , 2. 

t  '  Statutes  are  declaratory,  where  the  old  custom  of  the  kingdom  is 
almost  fallen  into  disuse  or  become  disputable  ;  in  which  case  the  par- 
liament has  thoueht  proper,  in  perpetuum  rei  testimonium,  and  for  avoiding 
all  doubts  and  difficulties,  to  declare  what  the  common  law  is,  and  ever 
hath  been.* — I  Bla.  Comm.  85,  86. 

t  2  Tyrwb.  134 ;  5.  C.  2  C.  &  J.  120;  ante,  p.  266. 
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''if  the  refrahments  were  proyided  for  the  purpose  of  procnring 
an  election,  that  oonstitated  the  oifleiioe  of  hribery  at  commoii 
kw."  And  finally,  the  lact  section  of  stat  6^6  Tict  c  108 
(s.  22),*  is  confined  to  'extending'  these  'prorisions'  of  stat 
7  Will.  3,  c.  4,  against  '  charges  and  expenses  in  elcetioiifly' 
which  had  been  found  '  insufficient  to  prevent  ooirapt  tkeat- 
IKO;'  and  relates  exclusively  to  **fneat,  drink,  entertahtmenty 
or  provm<m,"~the  two  sections  next  preceding  it,  (ss.  20,  21,) 
to  "  bbibbrt"  only. 

Having  thus  authentically  ascertained,  and  authoritatively 
determined,  by  the  lips  of  the  legislature  itself,  in  the  year 
1006,  what  was  then  the  common  law  respecting  bribery,  and 
its  parliamentary  effect  upon  one  guilty  of  it,  viz.  to  nullify 
dection  returns  obtained  by  its  means,  let  us  pass  on  to  the  year 
1720 ;  in  which  was  passed  the  important  statute  2  G^ea  2,  c  24. 

It  recites  that  it  had  been  found  by  experience,  that  the  laws 
already  in  being,-  had  not  been  found  sufficient  to  prevent 
CORRUPT  and  illegal  practices  in  the  election  of  members  to 
serve  in  parliament;  and  proceeds,  ''for  remedy  therefore  of 
so  great  an  evil,  and  to  the  end  that  all  elections  of  members 
to  parliament  may  hereafter  be  frbelt  and  htdiffbrbittlt 
made  without  charge  or  expense"  (adopting  the  language  of 
stat.  7  Will.  3,  c.  4),  to  enact,  that  any  elector  may  be 
required  to  take  the  searching  oath  there  prescribed,  against 
bribery,  before  being  admitted  to  poll.  The  leading  section, 
however,  with  which  we  have  to  deal,  is  the  seventh ;  and  its 
substance,  stripped  of  various  stringent  expressions,  may  be 
stated  as  follows,  in  the  words  of  the  act : — 

If  any  person  having,  or  claiming  to  have  any  right  to 
VOTE  in  any  election  of  any  member  to  serve  in  Paiiiament, 
shall  ASK,  receive,  or  take, 
by  way  of  gift,  loan,  or  other  device, 
any  money,  or  other  reward, 
or  AGREE,  or  contract 
for  any  money,  gift,  office,  employment,  or  other 

reward  whatsoever, 
to  GIVE,  REFUSE,  or  FORBEAR  to  givc  his  vote  in  any  such 
election ; 


or, 


if  any  person,  by  himself, 

•  Post,  274,  A. 
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or  any  person  employbd  by  Mm, 

shall,  by  any  gift  or  rkwaiid, 

or  by  any  promiBe,  agreemeui,  or  $€Ourity  for  any  gift  or 

BEWABD, 
CORRUPT,  OR  PROCURE, 

any  person  to  oxye,  or  forbear  to  giTe  bis  yote  in  any 
such  election: — 
eaeh  of  such  persons  so  offending^  shall  forfeit  fite  hukbred 
POUNDS  for  every  such  offence ;  and, 

from  and  after  judgmeht  obtained  against  him,  in  any  ac- 
tion of  debt,  information,  summary  action  or  prosecution, 
or  being  any  otherwise  lawfully  ooeyictbd  thereof, 
shall  FOR  EYER  be  disabled  to  tote  in  any  electioa  of  any 
member  to  Parliament. 

Such  are  the  formidable  consequences  annexed  by  this  act  to 
the  violation,  by  a  single  act  of  parliamentary  bribery,  of  the 
common  law  which  had  been  so  recenlly  declared  by  the  statute 
law.  The  ensuing  section  (s.  8)  of  stat.  2  Geo.  2,  c.  24,  however, 
discharges  from  all  these  consequences  any  person  who  may 
not  have  been  before  convicted  of  the  offence  entailing  them, 
provided  toithin  twelve  months  after  the  election,  he  discover 
any  other  offender,  so  that  he  be  convicted. 

When  it  was  said  that  two  subsequent  statutes  reflected  light 
on  the  foregoing  one,  the  first  thus  alluded  to  was  stat.  49 
Geo.  3,  c.  118;  which,  reciting  that  the  stat.  2  Geo.  2,  c.  24, 
8.  7,  was  confined  to  the  case  of  gifts  and  promises  made  to  a 
person  having,  or  claiming  to  have  a  vote,  proceeds,  as  will  be 
seen,  to  extend  its  severe  enactments  to  the  case  of '  emg  person,' 
making  the  gifts  or  promises  which  it  specifies  to  '  any  person,' 
to  procure  the  return  of  *  any  person.'  * 

This  statute  t  (stripping  it,  for  brevity's  sake,  of  many  strin- 
gent expressions)  Declares  and  enacts,  (s.  1),  substantially — 

(I.)  That  if  ANY  person,  by  himself,  or, 
by  any  other  person,  for,  or  on  his  behalf, 
GIVE,  or  CAUSE  TO  BE  GIVEN,  dircctly  or  indirectly, 
or  PROMISE  or  agree  to  give, 
any  money,  gift,  or  reward, 

to  ANY  PERSON, 

on  any  engagementy  contract,  or  agreement^ 

*  Ante,  pp.  248»  249;  post,  211,  a. 
t  Ante,  p.  251. 
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that  such  person  shaU,  by  himself  or  any  other  person  ttt 

his  soUcitation,  request,  or  command, 
procure,  OB  endbayoub  to  procure  the  return  of  ant 

PERSON  to  serve  in  Parliament  for  any  county,  borough, 

or  place : — 
every  person  so  having  gtveriy  or  promised  to  give,* 
shaU,  if  not  himself  returned  to  ParUamenty 
for  every  such  gift,  or  promise,  forfeit  onb  thousand 

POUNDS. 

And  every  such  person  so  returned^ 
and  so  having  given,  or  promised,  or 
knowing  of  and  OON8ENTING  TO  such  gifts  or  promiscs 

upon  any  such  engagement,  contract,  or  agreement, 
is  thereby  declared  disabled  and  ingap agitated  to 

serve  in  that  Pabliambnt 
for  such  county,  &c.,  borough  or  place, 
and  shall  be  deemed  and  taken  and  is  deglabed  and 

enacted  to  be  no  member  of  Parliament, 
and  to  all  intents,  constructions,  and  purposes, 
as  if  he  had  never  been  returned  or  elected. 

II.  And  ANY  PEBSON  who  shall  begeivb  ob  agoept  of, 
by  himself,  or  any  other  person  in  trust  for,  or  to  his  use, 
or  on  his  behalf,  any  such  money,  gift,  or  bewabd, 
or  any  such  pbomise,  on  any  such  engagement,  con- 
tract, or  agreement, 
shall  forfeit  the  value  and  amount  of  such  money,  gift,  or 
reward,  oveb  and  above  the  sum  of  Five  Hundbbd 
Pounds. 

By  the  3rd  section, 
If  ANY  PEBSON  shall,  by  himself,  or  any  other  person  for 
or  on  his  behalf, 

(I.)  Give  or  pbogube  to  be  given,  or  promise  to  give  or 
procure  to  be  given, 

ANY  OFFICE,  PLACE,  Or  EMPLOYMENT, 
to  ANY  PEBSON, 

on  an  expbess  contract  or  agreement  that  such  person  shall 

by  himself,  or  any  other  person, 
at  his  solicitation,  request,  or  conmiand, 
procure,  ob  endeavoub  to  procure  the  return  of  any 

PEBSON  to  serve  in  Parliament, 
such  person,  so  returned, 
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and  so  having  given,  or  procured  to  be  given, 
or  so  h&yiag  premised  to  give,  or  procured  to  be  given, 
or  KNOWING  OF  AND  CONSENTING  TO  such  gift  or  pro- 
mise, on  any  such  express  contract  or  agreement, 
is  thereby  declared  disabled  and  incapacitated  to  serve 
IN  THAT  PARLIAMENT,  for  such  county,  &c.,  borough, 
or  place, 
and  deemed  and  taken  and  is  declared  to  be  no  member  of 
Parliament,  and  to  be,  to  all  intents,  constructions,  and 
purposes,  as  if  he  never  had  been  returned  or  elected, 

(II.)  And  ANY  PERSON  who  shall  recbitb  or  accept  of^ 
by  himself  or  any  other  person  in  trust  for,  or  to  his  use, 
or  on  his  behftlf, 

any  such  office,  place,  or  employment, 
on  such  express  contract  or  offreement, 
shall  FORFEIT  such  office,  place,  or  employment, 
and  be  incapacitated  for  holding  the  same, 
and  shall  forfeit  the  sum  of  five  hundred  pounds. 

(III.)  And  an^  person  holding  any  officb  under  his  Ma- 
jesty, 
who  shaJl  give  such  office,  appointment,  or  place, 
upon  any  such  express  contract  or  offreementy 
that  the  person  to  whom,  or  for  whose  use  such  office,  ap- 
pointment, or  place  shall  have  been  given,  shall  so  pro- 
cure or  endeavour  to  procure  the  return  of  any  person 
to  serve  in  Parliament, 
shall  forfeit  the  sum  of  one  thousand  pounds. 

The  last  of  these  three  sweeping  statutes  is  the  5  &  6  Vict, 
c.  102,  s.  20,  already  glanced  at  iu  a  previous  page,*  which 
struck  at  the  roots  of  extensive,  systematic,  long  standing,  and 
even  quasi-legalized  electoral  corruption* 

Whereas  a  practice  has  prevailed  in  certain  boroughs  and 
places,  of  making  payments  by  or  on  bbhalf  of  candi- 
dates to  the  voters,, 

in  such  manner,  that  ^t^^«^have  been  entertained,  whether  such 
payments  are  to  be  deemed  bribery, — 

Be  it  DECLARED  and  enacted. 
That  the  pai/iment  or  g^  of  any  sum  of  money  or  other 
valuable  consideration, 

*  Ante,  p.  425. 
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to  ANY  TOTBB, 

BEFORE,  DURING,  OF  AFTER  any  election, 

or  to  any  person  on  his  behalf,  or, 

to  any  perton  related  to  him  by  kindred  or  affinity ^ 

and  which  shall  be  so  paid  or  giren, 

on  account  of  snch  voter  haying  voted,  or  haying  refrained 

from  voting, 
or  being  ahout  to  vote,  or  refrain  from  voting,  at  the 

election, 
whether  the  same  shall  have  been  paid  or  ffioen, 
under  the  name  of  Head  money,  or  any  other  name 

WHATSOEVER, 

and  whether  such  payment  shall  or  shall  not  have  been  in 
compliance  with  any  usage  or  practice, 

shall  be  deemed  bribery. 
On  this  last  act  being  put  in  force,  the  year  after  it  had 
been  made,  in  the  case  of  '  headmoney'  given  by  the  agents 
of  a  sitting  member,  to  about  one  hundred  voters,  after  the 
election,  it  was  attempted  to  obviate  the  effect  of  the  act,  by 
strenuously  urging  the  absence  of  any  proof  of  such  previous 
corrupt  agreement,  as  had  been  averred  in  the  petition,  or  of 
any  distinct  contracts  for  such  payments.  The  committee,  how- 
ever, properly  held  such  proof  needless ;  the  admitted  facts  hav- 
ing brought  the  case  within  the  words  of  the  act,  which  declared 
the  mere  payment,  or  gift  of  the  money,  under  the  circumstances, 
to  have  been  bribery.*  This  case  was  very  ingeniously  argued; 
but  it  appears  impossible  to  >vithstand  the  argument  against  the 
sitting  member,  that  the  act  was  a  declaratory  one,  clearing  up 
doubts  which  had  been  entertained  whether  a  practice  preva- 
lent in  certain  boroughs,  of  making  payments  by  or  on  behalf 
of  candidates  to  the  voters,  was  to  be  deemed  bribery ; — and 
that  the  act  most  explicitiy  declared  to  be  bribery  the  payment 
of  any  money  to  any  voter,  before,  during,  or  after  any  elec- 
tion, on  account  of  his  having  voted  or  refrained  from  voting, 
or  being  about  to  do  so^whether  paid  under  the  name  of  head- 
money,  or  any  other;  and  whether  the  pa5Tnent  was  or  was 
not  in  compliance  with  any  usage  or  practice.  The  act  did  not 
alter,  but  merely  '  declared'  the  law,  and  said  nothing  about  any 
previous  promise :  for  no  "  doubt"  could  ever  have  been  enter- 
tained as  to  a  subsequent  payment,  in  pursuance  of  a  previous 

*  Durhanif  Barr.  k  Ana.  213. 
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promi9ey  being  bribery.  An  elector  wbo  had  receired  snch 
promise  wooM  be  perjured  if  be  afterwards  took  tbe  )»'ibery 
oath.  The  section  must  therefore  necessarily  apply  to  a  pay- 
ment (tfter  the  election,  without  either  the  fact,  or  the  proof  of 
any  previous  promise.  If  these  payments  were  bribery,  they 
avoided  the  seat;  and  so  the  committee  decided,  absolving^ 
however,  the  sitting  member  from  any  cognizance  of  the  acta 
declared  to  have  been  bribery. 

The  reason  of  here  citing  this  case,  is  to  draw  attention  to 
the  sound  ^7K^/!p  on  which  the  legislature  has  proceeded,  viz. 
in  aiming  at  the  extirpation  of  that  corrupt  influence  which 
annihilates  the  freedom  and  indifferency  with  which  the  finn- 
chise  should  be  exercised.  If  a  practice  prevail,  by  which 
voters  expect  payment  from  candidates  after  an  election,  how  is 
it  possible  that  such  voters  can  have  voted  with  a  ^^free  and 
mdifferenf^  mind  ? 

Having  thus  ascertained  what  is  bribery,,  by  common  law, 
and  as  declared,  and  greatly  extended  and  strengthened  by  the 
statute  law,  let  us  endeavour,  from  both  combined,  to  deduce 
a  comprehensive  definition  of  parliamentary  bribery,  on  the  part 

of  A  VOTBR. 

It  is, — the  a^hvngy  taking,  or  receivinff,  before,  at,  or  during 
an  election  of  a  member  to  serve  in  parUament,  arty  mone^y 
valuable  consideration,  office,  place,  employment,  or  other  r«- 
ward  (whether  by  way  of  gift,  loan,  or  other  device),  or  any 
promise  of  such,  in  order  to  vote,  or  refuse  or  forbear  to  vote,  or 
for  having  voted,  refused,  or  forborne  to  vote  at  such  election. 

This  sentence  contains  all  the  essential  elements  of  the  offence 
on  the  part  of  the  voter.  Any  one  of  them  suffices  to  corrupt 
his  mind^  so  as  to  disable  it  from  giving  a  free  and  indifferent 
vote,  in  obedience  to  the  writ  of  summons.  And  it  n  on  this 
ground  that  the  legislature  has  wisely  attached  snch  disabling 
and  penal  consequences  to  the  asking  for  a  bribe :  the  mere 
soliciting  it  in&lHbly  incUcates  a  corrupted  mind.  It  will, 
however,  be  seen,  in  due  time,  that  this  is  otherwise  in  the  case 
of  the  other  party  to  the  transaction :  for  the  legislature  has 
not  constituted  the  corrupt  asking,  merely,  for  a  vote,  an  act 
of  bribery,  but  actual  corruption,  or  procuring,  by  an  offer  aC" 
cepted,  or  a  vote  actually  obtained  by  such  means.  This  dis* 
tinction  will  be  found  to  apply  equally  to  the  case  of  a  iH^ther 
voter,  and  a  candidate ;  and  is  the  soleiim  jadicial  interpreta* 
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tion  by  the  courts  of  law,  of  the  language  of  the  serenth 
of  the  statute. 

Such  boing,  m  point  qflawy  bribery,  the  rest  is  a  qnestioii  of 
faeiy  depending  upon  acts  and  intentions,  as  established  by  evi~ 
dence:  and  these  matters,  of  both  law  and  fiu^  the  Select 
Committee  determine  in  the  double  capacity  of  judges^  and 
Jurymen.* 

The  first  direct  application,  by  a  committee,  of  the  bribery 
laws,  is  that  which  has  been  already  partially  disposed  o^ — 
namely,  the  individual  case  of  the  voter  who  had  been  bribed, 
and  thereby  his  electoral  voice  silenced,  as  far  as  regards  its 
efficacy,  on  the  occasion  on  which  it  was  given;  and  whose 
case  is  brought  before  a  Select  Committee  on  a  scrutiny,  by  an 
allegation  in  the  petition,  which  may  be  substantially  in  the 
following  form  :— 

*^  That  divers  persons  voted  at  the  election  for  [the  sitting 
**  member],  and  were  reckoned  upon  the  poll  in  his  fisiyour, 
**  who  had  been  bribed  to  vote  at  the  said  election  in  his 
"  favour,  or  to  forbear  to  vote  for  [the  petitioner],  and 
"  that  the  votes  of  such  persons  were  therefore  bad,  illegal, 
"  and  invalid,  and  ought  to  be  struck  off  the  polL" 
The  corresponding  entry  in  the  list  op  objections,  may 
be  thus  :— 

^*  The  vote  of  each  party  included  in  this  class,  is  objected  to, 
"  For  that  each  did  cwA,  receive,  or  take,  money  or  other 
'*  reward,  by  way  of  gift,  loan,  or  other  device, — or  agreed 
^*  or  contracted  for  money,  gift,  office,  employment,  or 
'*  other  reward, — to  give  his  vote,  or  to  refuse  or  forbear  to 
'*  give  his  vote  at  the  said  election ;  and  for  that  each  of 
"  the  said  parties  was  bribed  at  the  said  election ;  and  for 
'*  that  each  of  the  said  parties  was  corruptly  influenced  to 
''  give  his  vote  at  the  said  election  for  Uie  said  sitting 
"  member." 
It  is  to  be  observed,  that  no  statute  extinguishes  the  suffrage, 
except  in  the  case  of  the  voter,  as  well  as  the  corrupter,  being 
''fob  eybb"  silenced,  after  judgment  and  conviction  in  a  court 
of  law,  in  obedience  to  stat  2  Geo.  2,  c.  24,  s.  7.    As  already 
explained,  the  simple  extinction  of  the  bribed  vote,  on  the  par- 
ticular occasion  on  which  it  was  given,  is  effected  by  the  com- 
mon law  of  Parliament ;  but  the  legislature  may  think  proper 
to  act  upon  such  a  finding  of  the  House  of  Commons,  through 

*  See  1  Dongl.  Introd.  p.  31. 
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one  of  its  Select  Committees  specifying  nameS;  by  special  reso- 
lution of  the  House ;  and  as  though  it  were  by  a  bill  of  parlia- 
mentary attainder,  declare  those  individuals  thenceforth  inca- 
pacitated and  disabled  from  giving  any  vote  at  any  election  of 
members  for  Parliament.*    The  annulling,  by  a  Special  Com- 
mittee, of  a  bribed  vote,  is  not  an  act,  in  point  of  law,  professedly 
of  punishment,  but  simply  a  declaration  that  the  faulty  vote  had 
had  no  effect  €u  one,  and  must  be  treated,  as  far  as  regards  its 
efficacy  on  the  poll,  as  though  it  had  never  been  given.    Such 
a  particular  decision  affects,  however,  only  the  particular  election 
respecting  which  it  was  pronounced :  and  if  another  take  place 
without  the  voter's  being  in  the  mean  time  duly  convicted  of 
bribery  by  a  court  of  law,  'he  stands  in  the  same  situation  as  any 
other  elector,  and  is  entitled  to  the  same  rights:'  for  it  cannot  be 
pretended  that  the  bare  resolution  of  a  committee  amounts  to  a 
*  lawful  conviction^  within  stat.  2  Geo.  4,  c.  24,  s.  7 — *  a  highly 
penal  clause  which  must  be  construed  strictly.'f    Even  a  court 
of  law,  said  Mr.  Justice  Best,  in  construing  that  section,  *  ought 
not  to  pronounce  a  judgment  imposing  very  severe  penalties, 
unless  the  offence  come  within  the  letter  of  the  act,  whatever 
might  have  been  the  intention  of  the  legislature  in  passing  it.' 
In  the  Ilchester  CBseX  it  was  held,  after  deliberate  discussion,  that 
the  fact  of  bribery  at  a  former  election,  did  not  ipso  facto  dis- 
qualify the  *  voter  from  voting'  at  an  ensuing  election.     "  We 
have  decided  the  question,"  said  the  committee,  "  on  general 
principles ;  and  we  cannot  try  the  merits  of  the  former  election." 
To  act  otherwise,  indeed,  would  be  to  usurp  legislative  powers ; 
and  that,  too,  for  the  severest  penal  purposes,  and  derogating 
from  the  liberties  of  the  subject. 

With  a  view  to  determine  whether  a  vote  proposed  for  scru- 
tiny has  or  has  not  been  freely  and  indifferently  given,  be  it 
ever  remembered  that  it  is  the  state  of  the  voter's  mind  at  the 
time  of  giving  the  vote,  which  is  before  the  committee ;  and  as 
they  cannot  dive  into  his  motives, — conduct,  acts,  and  declara- 
tions roust  indicate  intention.  Acta  exteriora  indicant  secreta 
interiora,\\ 

The  case  of  Baker  v.  Rusk,^  recently  decided,  after  time 

*  Vide  ante,  p.  163,  stat.  1 1  Geo.  3,  c.  55,  by  which  sixty-eight 
persons  were  thus  dealt  with,  in  the  borough  of  New  Sboreham. 
t  Per  Best,  J.,  Lord  Huntingtowm'  r.Cardinm',  1  B.  &  C.  304. 
t  2Peck.  245etseq. 


i  6  Rep.  291. 


15  Q.  B.  874,  877;  ante,  p.  256. 
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taken  to  consider  the  jodgment,  while  throwing  additional  light 
on  the  ttat  2  Geo.  2,  c  24,  s.  7,  also  illustrates  the  propoeitioa 
here  enunciated.  The  case  was  one  of  an  actimi  of  debt,  fo 
the  penalty  of  5002.  under  s.  7,  against  the  defendant  for  cor- 
rupting a  voter  to  vote  at  the  Harwich  election,  which  took 
place  on  the  20th  July,  1847.  The  act  of  corruption  was,  pro- 
mising the  voter  to  pay  a  creditor  of  his  a  sum  of  money  (in 
order  to  redeem  a  boat  of  the  voter),  proyidedi  the  latter  woold 
vote  for  a  particular  candidate,  for  whom  the  defendant  was 
agent  The  voter  declined  to  ]HX)mi6e:  but  the  moaej  was 
ultimately  paid,  the  boat  released,  and  the  voter  gave  his  vote 
for  the  candidate  in  question,  but  it  did  not  appear  that  he  had 
ever  promised  to  do  so.— The  court  held  that  the  offence  of  the 
corruption  '^  was  complete,  when  the  voter  had  agreed,  or  ap- 
peared to  agree  to  the  bribe,  though  nothing  further  should 
have  been  done."  After  discussing  the  particular  circumstances 
of  the  case,  the  court  proceeded — 

^  It  is  plain  that  the  statement  of  the  payment  of  lOL  does 
not  accurately  describe  the  motive  operating  on  the  voter^s  mind, 
to  promise  his  vote.  That  motive  obviously  was,  the  releasing 
of  his  boat,  by  payment  of  the  whole  amount  for  which  it  was 

pledged The  motive  of  the  defendant,  the  alleged  c<v- 

ruptor,  was  to  obtain  the  promise  of  the  voter's  vote ;  and  he 
did  obtain  it,  by  payment  of  102.  and  promising  other  pay- 
meuts. — This  is  not  like  a  case  of  soliciting  another  to  do  an 
act  wliich  is  in  itself  an  offence :  there  the  means  of  solicitation 
are  wholly  immaterial ;  the  soliciting  itself,  by  whatever  means, 
is  a  misdemeanor.  Here  the  promise  to  vote  for  the  candidate, 
or  the  actual  voting  for  him,  is  no  offence ;  nor  is  the  bare  iact 
of  soliciting  the  voter  to  vote  for  him  any  offence :  the  offence 
consists  in  corrupting,  which  depends  entirely  on  the  means 
used  in  solicitiug.  The  payment  of  lOZ.  was  undoubtedly  cor- 
ruption ;  and  that  being  proved,  it  may  well  be  urged  that,  so 
far  as  the  defendant  (the  comiptor)  is  concerned,  it  is  immaterial 
whether  he  promised  more." 

How,  then,  is  the  state  of  the  voter's  mind  to  be  ascertained  ? 
By  scrutinizing  his  own  sayings,  doings,  and  even  demeanour, 
with  reference  to  proved  facts  legitimately  brought  forward  to 
affect  him :  it  being,  however,  borne  in  mind  that  it  is  equally 
injurious  and  illegal  to  act  upon  mere  suspicion,  in  order  to  rebut 
the  presumption  of  innocence :  and  every  feir  presumption  must 
be  made  in  favour  of  a  vote. — The  inquiry  will  be— had  the 
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voter  actually  received  any  quid  pro  quo  for  the  disdiarge  of  a 
duty,  or  the  exercise  of  a  right  which  ought  to  be  gratuitous, 
voluntary,  and  conscientious?  Had  he  received  the  promise  of 
any  such  ?  Had  he  asked  for  it,  or  entered  into  any  agreement 
for  it?  Did  he  act  under  ''a  corrupt  expectation/'  to  adopt 
the  significant  expressions  of  the  Dublin  committee  ?  *  Did  he 
receive,  or  was  he  to  receive,  or  did  he  stipulate,  or  expect,  or 
understand  that  he  was  to  receive  any  such,  either  before,  or 
during,  or  after  the  election,  as  the  purchase  of  his  vote  ?  If  he 
did,  his  mind  had  become  corrupt  and  unable  to  exercise  the 
franchise ;  and  it  is  for  those  asserting  such  to  be  the  case,  to  lay 
before  the  committee  those  facts  which  will  induce  it,  acting  as 
a  jury,  to  draw  the  proper  inference  as  to  the  state  of  the  voter's 
mind.  The  colours  and  devices  for  concealing  and  disguising 
bribery  have  long  become  tarnished  by  use ;  and  practised  eyes 
detect  in  a  moment  that  which  is  hidden  under  them. 

The  time,  as  we  have  seen,  when  corrupt  gifts  of  money,  or 
other  valuable  c(msiderations,  are  made,  is  no  longer  material : 
the  voter  is  fenced  in  on  every  side  against  the  corruptor's  ap- 
proach— whether  before,  during,  or  after  the  contest:  and 
against  the  guise  in  which  he  may  come, — whether  as  paying 
for  services  rendered,  or  to  be  rendered;  travelling,  or  other 
illusory  expenses ;  compensation  for  loss  of  time ;  wagers— in 
short,  whatever  the  guilty  parties  may  call  things,  a  committee 
will  judge  for  themselves,  from  the  situation,  acts,  and  conduct  of 
the  parties.  To  such  committee  it  is  totally  immaterial,  in  de- 
ciding on  the  validity  of  the  vote,  from  what  quarter  the  cor- 
ruption may  be  aimed  at  the  voter.  Thus,  in  the  recent  [a.  d. 
1848]  Lyme  Megisf  case,  it  having  been  proved  that  a  neigh- 
bouring resident  gentleman  had  been  in  the  habit,  for  the  pur- 
pose of  acquiring  political  influence  in  the  borough,  of  lending 
money  to  voters,  on  the  understanding  that  when  an  election 
came  they  would  support  his  party — all  such  votes  were  struck 
off,  though  the  committee  had  decided  that  such  third  person 
was  not  proyed  to  have  been  the  agent  of  the  candidate  for  whom 
the  votes  had  been  given.  The  resolution  stated  that  the  votes 
were  struck  off,  "  it  having  been  proved  that  they  had  received 
money  upon  loan  for  the  purpose  of  influencing  their  votes :" — 
and  another  (all  of  them  being  reported  to  the  House),  stated 

•  F.  &  F.  204,  205. 
t  P.  R.&D.38. 
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that  **  SQch  transactiom  operate  as  a  grievous  snore  to  the  voter, 
and  totally  destroy  aU freedom  of  election"  This  case  strongly 
illustrates  the  proposition  already  more  than  once  laid  down, 
that  committees  look  to  the  operation  of  what  is  done,  upon  the 
voter's  mindf  let  it  be  done  how,  when,  where,  and  by  whom  it 
may,  when  the  question  is,  whether  the  vote  ought  to  be  struck 
off,  as  having  been  the  result  of  corrupt  influence. 

And  again,  the  same  principle  enables  us  to  see  the  propriety 
of  those  provisions  of  the  common  and  of  the  recent  statute  law, 
which  affect  the  voter  by  corrupt  practices  virtually  with  him- 
self, but  nominally  and  ostensibly  with  others, — as  has  relatives, 
connexions,  or  friends :  every  one  of  whom  is  then  regarded,  in 
the  eye  of  the  law,  as  himself,  unless  the  contrary  can  be  shown 
by  clear  evidence.  Were  this  otherwise,  the  bribery  laws  would 
instantly  become  a  dead  letter. 

But  how  can  these  considerations  apply  to  the  case  of  one 
who  cannot  be  proved,  and  is  not  really  believed  by  any  one, 
to  have  been,  or  be  capable  of  being,  himaelf  bribed  ?  The 
mere  fact  of  his  committing  the  flagrant  offence  of  bribery,  or 
even  attempting  to  bribe  another,  cannot  surely  supply  the 
place  of  that  proof  without  which  a  committee  cannot  law- 
fully act.  The  attempt  was  made  in  the  Ckroentry  and  Bridge' 
water  cases,  in  the  year  1803,*  to  impugn  votes  given  by  those 
who  had  offered  bribes,  and  it  failed.  It  was  argued  in  the 
former  case,  that  as  a  candidate,  returned  by  a  large  majority  of 
electors,  if  he  can  be  shown  to  have  corrupted  any  onef  of  them, 
loses  his  seat ;  since  it  may  be  inferred^  from  what  is  proved  in 
one  instance,  tliat  he  has  been  similarly  guilty  in  other  in- 
stances, and  by  such  means  obtained  his  election; — so  it  may 
be  presumed  that  an  elector,  endeavouring  to  procure  votes  by 
means  of  bribery,  is  himself  acted  upon  by  the  same  corrupt 
influence,  which  he  exercises.  It  is  impossible  to  say  that  the 
vote  of  a  man,  in  such  circumstances,  is  a  free  suffrage ;  and  if 
it  be  not  free,  it  is  void.  He  who  gives,  is  equally  guilty  with 
him  who  takes,  a  bribe:  the  same  disabilities  attach  to  the 
same  crime,  whatever  shape  it  assumes,  under  whatever  circum- 
stances it  was  committed :  and  the  consequence  must  be,  in  all 
cases,  the  destruction  of  a  vote  given  under  such  influence. 
These  reasonings,  however,  did  not  prevail  with  the  committee 

♦  1  Peck,  pp.97,  102. 
t  Simeon,  197  (/Iccord.) 
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who  **  decided  in  favour  of  the  voter,  without  hearing  the 
counsel  for  the  sitting  member :  probably,"  continues  the  very 
learned  reporter,  '^  on  this  ground  :  that  though  such  an  offer 
is  doubtless  a  great  misdemeanour,  it  hxis  never  yet  been  held  to 
infer  a  disability  to  vote."  The  Bridgewater  committee  came 
to  a  similar  resolution :  '^  that  voters  offering  bribes  to  other 
voters,  by  that  act  were  not  disqualified  from  voting."  The  mere 
unaccepted  offer  of  a  bribe,  it  has  been  already  stated,  does  not 
constitute  bribery,  under  stat.  2  Geo.  2,  c.  24,  s.  7,  as  judicially 
determined  in  the  case  of  Henslow  v.  Fawcett,*  From  the  ab- 
sence of  the  word  "  ask,"  in  speaking  of  the  person  corrupting 
the  other,  it  is  held  that  '^  something  more  is  requisite,  in  the 
case  of  the  briber,  than  the  mere  offer  of  a  bribe ; "  f  but  the 
voter^s  offence  is  complete,  if  he  merely  "  awA"  for  a  bribe. 

Lord  Glenbervie  puts  this  question,  as  one  of  six,  in  his 
note  to  the  St.  Ives'  caae.t  "  If  an  elector  be  proved  to  have 
acted  as  an  agent  in  bribing  other  electors,  but  there  is  no  proof 
that  he  himself  was  bribed,  is  his  vote  a  good  one,  or  void? — 
Those,  "he  continues,"  who  argue  that  it  is  void,  say  that  the  act- 
ing as  an  agent  in  bribing  others,  is  such  an  infringement  of  the 
freedom  of  election,  that  the  law  will  presume  that  such  an  agent 
was  as  little  scrupulous  with  regard  to  himself,  as  he  had  been 
with  regard  to  others." — In  the  Ipswich  case,§  it  was  proposed 
to  strike  off  the  vote  of  one  Arthur  Bott  Cooke,  "  because  he 
had  given  a  bribe."  It  was  said,  in  answer,  that  the  giving  a 
bribe  would  not  vitiate  the  vote  of  the  party  giving  it :  and 
after  argument,  none  of  which  is  given  in  the  brief  report  of  the 
case,  it  was  resolved  "  that  Arthur  Bott  Cooke's  vote  be  struck 
off  the  poll,  on  the  ground  of  his  having  been  guilty  of  bribing 
a  voter."  This  case,  as  well  as  those  of  Coventry  and  Bridge" 
water,  and  the  foregoing  passage  from  Lord  Glenbervie's  Re- 
ports, were  cited  in  the  subsequent  Youghal  case.H  In  answer  to 
Cooke's  case,  counsel  stated  that  it  was  the  only  decision  against 
retaining  the  vote  thus  objected  to;  but  had  been  decided  under 

•  Ante,  p.  256. 

t  Per  Patteson,  J.,  Henslow  v.  Fawcett,  3  Ad.  &  Ell.  51.  '<  If  there 
be  an  apparent  agreement^  on  the  other  hand,  it  matters  nothing,  whe- 
ther or  not  the  party  [voter]  actually  gives  or  intends  to  give  his  vote  in 
pursuance  of  the  agreement.'' — '*  I  certainly  think,"  said  Baron  Parke, 
*'  that  that  is  the  correct  doctrine.**     Harding  v.  StokeSf  2  M.  &  W.  236. 

t  2  Doug.  417. 

«  K.  &0.  387  [a.  D.  1835], 

II  F.&F.  408—416  [1838]. 

w.  U 
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Tery  peculiar  drcumstanoes.  Cooke  had  absconded ;  there  might 
have  been  evidence  that  he  had  himself  been  bribed ;  and  from 
his  own  conduct  it  was  presumable  that  he  might  have  been 
bribed.  The  committee  entertained  the  objection,  but  the  &ctB 
fiiiled.  On  another  similar  case,  however,  being  called  on,  the 
committee  announced  their  resolution  that,  ''  on  reconsideration 
of  all  the  circumstances  of  the  case,  that  class'' — L  e.  of  those  who 
had  bribed  others — ''ought  not  further  to  be  proceeded  with." 

It  has  been  already  asked,  in  a  preceding  chapter,  whether, 
if  this  doctrine  is  to  be  upheld,  there  is  to  be  any  distinction 
between  a  vote  given  before,  and  one  given  after,  the  act  of  the 
voter  bribing  another?  In  the  former  case,  how  is  a  committee 
empowered  to  adopt  such  an  ex  post  facto  proceeding  ?  Especially 
in  the  case  so  likely  to  occur,  of  an  honourable  voter  voting 
honourably,  before  even  entertaining  the  idea  of  inducing  a 
fellow  voter  to  act  dishonourably,— and  which  had  occurred  to 
him  in  an  unfortunate  moment  of  sudden  political  excitement, 
causing  a  brief  oblivion  of  his  sense  of  rectitude.  And  in  the 
case  of  his  not  recording  his  own  vote  till  after  the  wrongful  act, 
^that  vote  a  long-since  promised  and  conscientious  one, — why 
may  it  not  be  as  pure  as  though  he  had  never  done  that  wrongful 
act  in  respect  of  another  ? 

It  is  singular  that  that  excellent  writer  on  election  law,  Mr. 
Bogers,  should  have  entirely  passed  over  the  question  proposed 
on  this  subject,  as  above,  by  Lord  Glenbervie,  though  specially 
noticing  three  of  the  others :  all  of  which  he  answers  in  con- 
formity with  the  principles  laid  down  in  the  text.*  First,  if  an 
elector  be  bribed  to  vote  for  one  candidate,  and  votes  for  another 
on  whose  behalf  he  has  received  no  bribe,  is  this  latter  gra- 
tuitous vote  a  good  one  ?  Mr.  Rogers  concurs  with  the  ques- 
tioner in  holding  the  vote  good:  saying,  'supposing  the  vote 
ultimately  given  to  have  been  free  from  corrupt  motive,  the 
fact  that  its  giver  had  cheated  the  man  who  gave  it  to  him, 
however  dishonourable  and  dishonest,  seems  not  to  amount  to 
corrupt  voting.^  He  adds,  that  the  point  was  raised  in  Coxon^s 
case  ;t  but  that  as  his  name  does  not  appear  in  the  list  of  bribed 
voters,  it  is  presumed  that  the  committee  held  the  vote,  so  given, 
to  be  good.  Secondly.  Suppose  A.  and  B.  to  be  two  candidates. 
C,  a  voter,  takes  a  bribe  to  vote  for  A. ;  and  votes  for  him,  caui 

*  Law  of  Elections,  p.  251,  note  (a). 

t  Nottingham,  Barr.  &  Aro.  166  [a.d.  1843]. 


0KB  VOTER  BRIBnra  ANOTHER.  '  441 

I 

ciUofor  5.— is  his  latter  vote  good?  *  A  man/  says  Mr.  Rogers, 
'  may  determine  to  give  one  of  his  votes  freely,  though  willing 
to  sell  the  other :  or  so  he  may  stipulate  with  his  corrupter  at 
the  time  of  the  bargaining  for  his  vote.  He  may  have  yielded 
to  temptation  with  regard  to  one  vote,  but  resisted  it  with  regard 
to  the  other.  It  is  difficult  to  see,  in  such  a  case,  on  what  prin- 
ciple the  latter  vote  Could  be  considered  bad.'  Lastly,  A  v()ter 
is  bribed  to  give  his  own  vote,  and  also  procure  those  of  others : 
and  by  simply  exercising  over  them  a  legitimate  persuasion  and 
influence,  without  any  approach  to  corruption,  procures  their 
votes: — are  they  good,  or  bad?  *  It  is  difficult,'  says  Mr.  Rogers, 
^  to  understand  how  the  taint  attaching  to  the  procurer  of  the 
votes  was  communicated  to  the  voters  themselves,  or  what  privity 
they  had  with  his  corrupt  motive.  Surely,  a  vote  must  be  good 
or  bad,  according  to  the  intent  or  purpose  with  which  it  is 
given  by  the  voter.*  These  are  undoubtedly  cases  requiring  a 
delicate  judicial  discrimination  to  deal  with  them  justly,  and 
according  to  law :  but  law  and  equity  have  such  to  deal  with 
every  day. 

The  person  who  commits  the  heinous  offence  of  corrupting 
or  procuring  another  to  give  or  forbear  his  vote,  is  subject  to 
grievous  punishment  for  that  offience;  being  liable  to  heavy 
pecuniary  penalties,  and  disability  either  to  vote  at  an  election, 
or  sit  in  the  House  of  Commons  for  the  place  which  was  the  scene 
of  his  guilt,  it  may  be,  during  the  entire  parliament.  This  is  the 
stem  sentence  of  the  statute  law :  but  that  statute  law  has  not 
enacted  that  any  vote  given  by  the  offending  party  himself,  at 
the  same  or  any  future  election,  should  be  void ;  but  only  that, 
on  due  conviction  in  a  court  of  law,  he  should  never  be  able  to 
vote  for  the  future. 

For  the  foregoing  reasons,  and  also  those  to  be  found'  in  a 
previous  chapter,  it  is  conceived  that  the  great  principle  on 
which  the  vote  of  the  person  bribed  is  declared,  on  proof,  a  void 
one,  does  not  apply  to  the  case  of  the  voter  bribing  him,  nor  ipso 
facto,  avoid  the  briber's  vote,  according  to  either  statute  or 
parliamentary  common  law ;  and  that  a  committee  cannot  hold 
otherwise,  without  invading  the  province  of  the  legislature, 
equally  as  in  the  case  recently  specified,  violating  the  ancient 
sacred  boundaiy  line  of  the  judicial  office,  judicis  est  jus  di- 
CERE,  non  DARE.     It  is  true  that  according  to  another  maxim 

u2 
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of  the  law,  tllodcd  to  in  the  preceding  cbaptery*  it  is  the  dnfy 
of  a  judge,  when  requisite,  to  extend  the  limits  of  his  jorisdio- 
tion,t  hnt  the  late  Lovd  Abinger  properly  interpreted  that  maxim 
thus :  **  the  maxim  of  the  En^ish  law  is,  to  amplify  its  reme- 
dies ;  and,  wUhomi  ugyrpmg  juriMdkHtmy  to  apply  its  mles  to  the 
advancement  of  sobstantial  justice."^  It  is  on  the  other  hand 
necessary,  however,  to  act  on  this  maxim  very  caatioosly :  and 
where  the  legblatore,  in  dealing  with  a  class  of  facts  challeng- 
ing its  most  serious  and  anxious  attention,  has  not  made  any 
provision  for  a  case  which  could  not  have  escaped  its  attention, 
except  on  the  derogatory  supposition  of  great  thoughtlessness  and 
shortsightedness,  to  give  it  credit  for  having  done  so  dengnedhf, 
for  good  reasons ;  or,  on  the  other  hand,  treat  the  matter  simi^y 
as  casus  omissus.  *  The  judges  are  appointed, '  said  Chief 
Justice  Wilmot,  *  to  administer  and  not  to  make  the  law ;  and 
the  jurisdiction  with  which  they  are  entrusted,  has  been  de- 
fined and  marked  out  by  the  common  law  of  parliament."^  It 
is,  moreover,  as  has  been  observed  truly  and  forcibly,  ||  a  prin- 
ciple consonant  to  the  spirit  of  our  constitution,  and  which  may 
be  constantly  traced  as  pervading  the  whole  body  of  our  juris- 
prudence,—optima  lex  est  quae  mininum  relinquit  arbitrio  ju- 
dicis ;  optimus  judex  qui  minimum  sibi  :^  that  system  of 
law  is  best,  which  confides  as  little  as  possible  to  the  discretion 
of  the  judge ;  that  judge  the  best,  who  relies  as  little  as  possible 
on  his  own  opinion.  A  judicial  discretion  signifies  sound,  ad- 
vised, learned  discretion:  discretio  est,  discemere  per  legem, 
quid  sit  justum  :**  in  the  language  of  Lord  Coke,  where  parties 
are  authorized  ''  to  do  according  to  their  discretions,  yet  their 
proceedings  ought  to  be  limited  and  bound  within  the  rule  of 
reason  and  law.  ft  These  are  the  principles  regulating  the  judges 
of  the  land,  in  their  daily  administration  of  the  law  of  England; 
— principles  which  even  they  are  constantly  reminded  of,  in  the 
arguments  of  cases  from  time  to  time  coming  before  them. 


*  Ante,  p.  355. 

t  Broom's  Maxims,  p.  56,  '  Bonijudicii  e»t  ampliarejurisdicHonem.* 

t  HuMll  V.  Smyth,  9  M.  &  W.  818. 

tRex  V.  Almon,  Wilmot*s  Notes,  256. 
Broom's  Maxims,  p.  60. 
%  Bacon's  Aphorisms,  46. 

**  4  Inst.  41 ;  quoted  by  the  late  Lord  Chief  Jostioe  Tindal  in  The 
Quisn  V.  Govemori  of  Darlington  School,  6  Q.  B.  700. 
tt  Rook§*i  case,  6  Rep.  99,  b;  100,  a. 


BRIBERY  BT  THE  CANDIDATE.  443 

How  excusable,  therefore,  may  it  be  deemed  to  bring  those 
principles  thus  pointedly  before  a  transcendant  tribunal  like 
that  of  the  House  of  Commons,  acting  through  its  organ  and 
representative,  a  Select  Copimittee,  for  the  trial  of  an  election 
petition,  every  one  of  which  concerns  and  actually  affects  at 
least  one  seat  in  parliament  ?  When,  moreover,  that  tribunal 
adverts  to  the  fact  that  it  consists  exclusively  of  members  of  a 
legislative  body,  inteTC&l&ting  judicial  with  legislative  functions, 
it  may  be  considered  the  less  a  matter  of  supererogation,  to 
place  great  legal  principles  before  them :  especially  when  a 
noble  anxiety  to  vindicate  purity  of  election,  at  those  points 
where  execrable  efforts  are  most  perseveringly  and  but  too  suc- 
cessfully made  to  pollute  it,  may  perhaps  induce  a  momentary 
forgetfulness  of  those  principles,  the  results  of  century  upon  cen- 
tury of  profound  judicial  learning,  sagacity,  and  experience. 

The  foregoing  considerations  may  fitly  introduce  the  next 
topic— 

Bribery  by  the  candidate,  either  personally,  or  by  his 
AGENT.  In  either  case,  and  if  only  a  single  instance  be  proved, 
the  first,  but  by  no  means  the  only  serious  result  is,  that  the 
election  itself,  as  regards  that  candidate,  is  avoided. 

Bribery  on  the  part  of  the  candidate,  according  to  the  com- 
mon law,  as  declared  by  statute  7  Will.  3,  c.  4,  is — 

After  the  teste  of  the  writ  or  issuing  or  ordering  of  the  vxrit 
of  summofiSf  or  after  any  place  becomes  vacant,  directly  or 
indirectly,  by  himself  or  otherwise,  before  the  election,  giving, 
or  promising  to  give,  any  money,  present,  or  reward,  to  any 
voter  in  particular,  or  to  any  place  in  general,  in  respect  of 
which  the  election  is  had,  in  order  to  be,  or  for  being,  elected. 

Bribery  on  the  part  of  the  candidate,  as  defined  by  stat,  2 
Geo,  2,  c.  24,  s,  7,  is — 

Tlie  corrupting  or  procuring,  by  himself  or  any  person  em- 
ployed by  him,  by  any  gift  or  reward,— or  promise,  agreement, 
or  security  for  any  gift  or  reward,— any  person,  to  give  or 
forbear  to  give  his  vote,  at  any  election  of  a  member  to  serve  in 
parliament. 

As  defined  by  statute  49  Geo.  3,   c.  118,  ss.  1,  3,  Bribery 

is?— 

Any  person,  by  himself,  or  any  other  on  his  behalf,  directly 

or  indirectly,  giving  or  procuring,  or  promising  to  give,  or 

procure  to  be  given,  to  any  person,  any  money,  gift,  or  reward, 
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OFFiCBy  PLACB,  €T  BMPLOTMBNT^OT  knowing  of  and  asteni' 
ing  to  9uch  gift  orpromue^on  an  [express^  agreement  tkat 
such  perwn  shally  by  himse^  or  tome  other  at  his  request,  prO' 
cure  or  endeavour  to  procure  the  return  o/ahy  person  to  serve 
as  a  member  m  parliament. 

As  defined  by  statute  5  &  6  Vict  c  102,  8.  20,  Bribery  is,— 

The  payment  or  gift  of  any  sum  of  money  or  other  valuable 
consideration,  before,  during,  or  cfter  any  election,  to  any 
voter,  or  to  any  person  related  to  him  by  kindred  or  affinity,  on 
account  of  such  voter  having  voted,  or  refrained  from  voting, 
or  being  about  to  vote  or  refrain  from  voting  at  the  election. 

From  these  three  statutory  definitioiis  combined,  may  be  ex- 
tracted the  following  general  definition  of  bribery  on  the  part 
of  a  briber,— especially  when  a  candidate: 

Personally,  or  by  an  agent,  directly  or  indirectly,  by  any 
gy^,  reward,  or  promise  of  such,  before,  during,  or  after  any 
election,  corrupting  or  procuring  any  person  to  vote  or 
refrain  from  voting,  or  to  use  his  own,  or  request  others  to  use 
their,  exertion  and  interest,  to  procure  the  return  of  any  person 
to  serve  in  parliament. 

Every  clause,  nay,  almost  every  word,  of  this  definition,  as 
is  the  case  with  that  of  bribery  on  the  part  of  the  voter,  may  be 
regarded  as  the  exponent  of  an  extensive  and  important  head  of 
election  law;  and  as  indicating  the  severity  of  the  struggle 
which  has  ever  existed,  and  continues  to  exist,  between  inte- 
grity and  coiTuption— between  the  law,  justly  jealous  of  elec- 
toral purity  and  honour,  and  those  who,  with  a  criminal  astute- 
ness, only  too  often,  and  too  successfully,  strive  to  evade  and 
defeat  it. 

This  case,  as  that  of  a  bribed  voter  in  the  case  of  scrutiny, 
is  brought  before  the  Select  Committee  by  appropriate  allega- 

*  The  word  **  expreu"  is  restricted  to  the  specified  case  of  "  office, 
place,  or  employment."  Note.  —  In  point  of  law,  the  only  diflfer- 
ence  between  an  eipi'eu  and  an  implied  contract,  is  one  respecting  the 
evidence  by  which  it  is  substantiated.  When  once  a  contract  is  proved 
to  exbt,  the  consequences  resulting  from  a  breach  of  it  must  be  the 
same,  whether  it  had  been  proved  by  direct  or  circumstantial  evi- 
dence. Per  Lord  Tenterden,  C.  J.,  Matzetti  v.  Williams,  1  B.  &  Adol. 
423.  Where,  however,  a  statute  attaches  an  enormous  penalty  to  the 
act  of  entering  into  a  prohibited  contract,  by  requiring  proof  of  an  eiprets 
contract,  it  really  puts  intending  offenders  on  their  guard;  and  leaves 
them  without  excuse  for  a  deliberate  violation  of  the  law. 
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tions  in  tlie  petition :  sometimes  separating  the  charges,  in  form, 
so  as  that  each  respectively  shall  come  within  one  of  the  three 
statutes  under  consideration ;  and  at  other  times  intermingling 
them  so  as  to  form  one  general  charge,  combining  the  conditions 
contained  in  all  the  three  statutes. 

A  case  under  statutes  7  Will.  3,  c.  4,  ss.  1,  2,  and  2  Geo.  2, 
c.  24,  s.  7,  is  usually  thus  alleged  in  the  petition  : — * 

"  That  before,  at,  and  during  the  said  election,  the  said  [«7- 
Hnff  member]  was,  by  himself,  and  his  agents,  friends,  ma- 
nagers, and  partisans,  guilty  of  divers  acts  of  bribery  and 
corruption,  in  order  to  corrupt  and  procure,  and  did,  by  his 
agents,  managers,  friends,  and  partisans,  and  by  many  other 
persons  employed  by  him  and  on  his  behalf, — by  gifts,  presents, 
money,  emplo3^ents,  rewards, — and  by  promises,'  and  agree- 
ments, and  securities  for  money,  gifts,  employments,  and  re- 
vmrds,  and  by  promises,  undue  influence,  and  other  corrupt 
and  illegal  practices,  acts,  and  means, — corrupt  and  progdrb 
divers  persons  having,  or  claiming  to  have,  votes  at  the  said 
election,  to  give  their  votes  in  favour  of  or  for  him,  the  said 
[sitting  member'],  or  to  porbear  to  give  their  votes  in  favour 
of  the  said  [petitioner] :  that  the  said  [sitting  member],  by 
reason  of  the  said  corrupt  and  illegal  practices,  was  and  is 
wholly  disabled,  incapacitated,^  and  ineligible  to  be  elected 
and  to  serve  in  this  present  parliament  for  the  said  [county  or 
borough] :  and  the  said  election  and  return  of  the  said  [sitting 
member]  were  and  are  whoUy  null  and  void." 

Or  thus— the  charge  being  confined  to  the  sitting  member, 
and  adopting  the  terms  of  statutes  7  Will.  3,  c.  4,  s.  1,  and 
2  Geo.  2,  c.  24,  s.  7,  and  some  of  those  in  49  Geo.  3,  c.  118, 
ss.  1 — 3. 

"  That  before  and  during  the  said  election,  the  said  P.  Q. 
[the  sitting  member]  was  guilty  of  bribery  and  corruption ;  and 
DID,  by  gifts,  presents,  money,  and  rewards,  and  by  promises 
and  agreements  for  gifts,  presents,  money,  and  rewards,  and  by 
contracts  and  undertakings  to  give  and  obtain  office,  pkice, 
employment,  and  preferment,  to  and  for  persons  having  votes  at 
the  said  election,  or  to  and  for  other  persons,  oorrxjpt  and 
PROCURE  divers  persons,  having  votes  at  such  election,  to  vote 

*  This,  the  ensuing,  and  a  previous  one,  are  taken  from  petitions 
now  [5th  February,  1853],  pendiTig:* 
t  These  are  the  words  of  stat.  7  Will,  3,  c.  4,  b.  2. 
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for  him,  the  said  P.  Q.,  and  to  forbear  to  vote  for  the  said  Y.  Z. 
[the  petitioner]." 

Through  all  three  may  be  clearly  seen  running,  as  the  main 
characteristic,  the  act  of  corrupting  or  procuring  the  giving  or 
forbearing  of  a  vote ;  and  these  all-important  words  '^  corrupt 
or  procure"  received,  a  few  years  €tgo,  a  satis&ctory  judicial 
interpretation  by  the  Court  of  Queen's  Bench.*  The  court 
called  attention  to  the  words  being  in  the  disjunctive — ^'  cor- 
rupt, OR  procure:"  Mr.  Justice  Littledale,  with  whom  his 
brother  judges  concurred,  saying,  that  ^*  to  ^  procure,'  is  to  get 
the  thing  done:  the  '  corruption'  is  completed,  by  effecting  an 

arrangement  amounting  to  corruption There  is  a 

great  difference  between  the  two  parts  of  the  section.  The 
former,  applicable  to  the  voter,  contains  the  word  '  ask,'  which 
is  not  repeated  in  the  latter : — whence  it  may  be  taken,  that  in 
an  action  against  the  party  tendering  the  bribe,  proof  should  be 

given  of  more  than  a  mere  solicitation As  to  ^pnh- 

curing* — the  vote  should  be  actuaMy  given;  as  to  '  corrupting^ 
the  giving  of  the  vote  is  Twt  necessary ;  the  offence  is  complete 

without  the  vote  being  given." ''I  am  not  disposed 

to  think,"  said  Mr.  Justice  Patteson,  '^  that  the  intention  of 
the  voter  can  affect  the  corrupter's  liability.  The  corrupter's 
offence  is  complete  when  he  has  done  all  that  in  him  lay,  to 
corrupt  the  voter :  were  this  otherwise,  the  voter  making  the 
corrupt  ^agreement,*  without  intending  to  fulfil  it,  would  be 
liable  under  the  express  words  of  the  former  part  of  the  section; 
while  the  corrupter,  who  had  done  all  he  could,  would  not  be 
liable — an  extraordinary  result." 

If,  therefore,  a  candidate  barely  and  abortively  offer  a  bribe, 
— that  is,  without  the  voter's  "agreeing,  or  appearing \  to 
agree  to  it,"  though  the  former  may  have  incurred  liability  to 
an  indictment  for  a  misdemeanor  in  attempting  to  commit  the 
offence  of  bribery,  he  has  not  actually  committed  that  offence, 
and  consequently  is  not  liable  to  the  penalties  and  disabilities 
attached  to  it  by  law.  The  decisions  of  committees  are  in  ac- 
cordance with  this  view  of  the  matter.  If,  however,  instead 
of  being  resisted,  the  approach  of  the  briber  be  really  or  even 

• 

•  Hemlow  v.  Fawcttt,  3  Ad.  &  Ell.  61  :  and  4  Nev.  &  Mann.  685, 
(5.  C.) 

t  Baker  v.  Ruih,  15  Q.  B.  874,  877. 
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only  apparently  met  by  the  person  sought  to  be  bribed,  the  act 
done  by  the  corrupter  has  completed  his  own  offence,  and 
thereby  entailed  upon  himself  all  the  consequences  annexed  to 
that  offence  by  the  law;  which,  as  we  have  seen,  looks  not  to 
discover  whether  the  person  sought  to  be  corrupted  had  or  had 
not  a  vote,  in  fact,  to  be  purchased,  provided  he  claimed  one,  or 
intended  only  to  deceive  the  briber,  and  not  to  vote  at  all,  or 
for  the  briber's  opponent. 

There  is  a  broad  line  of  distinction,  in  morals  and  in  law, 
between  the  case  of  one  personally  perpetrating  an  act  of  bribery 
and  corruption  (or,  which  is  the  same  thing,  instructing  an- 
other to  do  it  on  his  behalf,  or  '^  sanctioning  and  ratifying  it 
when  done'')  and  one  employing  an  agent  to  conduct  an  elec« 
tion  lawfully  only,  but  sought  to  be  made  responsible  for  an  act 
of  bribery  and  corruption  committed,  unknoum  to  hitJif  by  that 
agent.  The  law  of  Parliament,  nevertheless,  annexes  one  sig- 
nal consequence  to  both  cases ;  a  consequence  of  loss  and  dis- 
ability :  and  the  sound  policy  of  that  law  may  be  amply  vindi- 
cated, as  it  is  hoped  will  appear  in  the  course  of  this  chapter. 

To  constitute  an  act  of  personal  bribery,  it  is  not  necessary 
that  the  candidate  should,  proprid  manu,  deliver  the  money  or 
other  reward,  or  give  the  written  promise  or  security  for  the 
corrupt  consideration.  If  for  that  purpose  he  use  the  hand  of 
another,  he  makes  it  his  own,  on  the  long- established  rule  of 
law,  qui  per  aliumfacit,  per  se  ipsumfacere  videtur  ;*  i.  e.  he 
who  does  an  act  thi'ough  the  medium  of  another  party,  is  in  law 
considered  as  doing  it  himself:  and  in  order  to  put  an  end  to 
much  quibbling  and  uncertainty  in  the  administration  of  the 
law  by  Select  Committees,  and  make  it  incumbent  on  them  to 
apprise  the  House  of  the  exact  state  of  facts  which  had  been 
disclosed  by  the  evidence,  in  the  year  1841  a  short  act  was 
passed— in  strict  conformity  with  the  spirit  of  stats.  2  Geo.  2, 
c.  24,  and  49  Geo.  3,  c.  118t— which  is  worthy  of  particular 
consideration  at  this  point  of  our  inquiries.  The  act  in  ques- 
tion—stat.  4  &  6  Vict.  c.  67,— ^' requires^'  the  Select  Com- 
mittee, whenever  any  charge  of  bribery  shall  be  brought  before 
it,  SEPARATELY  and  DISTINCTLY  to  report  upon  the  fact  or 
facts  of  Bribery  which  shall  have  been  proved  before  it ; 

*  Lord  Coke's  1st  Institute,  258.  Or,  as  commonly  cited,  qui  farit  p«r 
alium,facit  per  ie. 

t  PickeriDg's  Coutroverted  Elections,  p.  6  (n.) 
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and  ALSO,  whrthbb  ob  kot  it  ahall  hare  been  protxd  ibat 
tnch  bribery  was  committed  with  thb  Kirowi.Bi>aB  akd 
OOV8ENT  of  any  sitting  mbmbbb  or  oanbibatb  at  the 
election."* 

In  the  older  casesyt  the  reaolations  of  committees  always  were 
—simply,  '  that  A.  B,  wom  guilty  of  bribery  f  without  discri- 
minating whether  by  himself,  or  his  agents.  Before  the  passing 
of  the  statute  just  cited,  ''  it  was  the  uniyersal  practice^  said 
Mr.  Austin,  in  arguing  the  case  of  the  Second  Newetutle- 
under' Lyme fX  for  members  unseated  on  the  ground  of  bribery, 
not  to  stand  again."  In  the  Cambridge  case,  one  of  the  latest 
before  the  passing  of  the  statute  in  question,  Mr.  Manners  Sut- 
ton was  unseated  fur  bribery;' and  the  fifth  resolution  of  the 
Committee  §  was  at  first  drawn  up  in  these  terms,  '^  that  it  ap- 
pears to  the  committee  that  certain  agents  of  the  Honourable 
J.  H.  T.  M.  S.  was  guilty  of  bribery  and  treating  at  the  last  elec- 
tion for  the  borough  of  Cambridge:"  Mr.  Austin,  for  the  peti- 
tioner, stated  that  that  resolution  ^'  was  not  in  the  usual  form,  and 
begged  the  committee  to  come  to  a  resolution  according  to  the 
form  generally  adopted :"  and  after  discussion,  the  conunittee 
yielded  to  the  suggestion,  and  altered  their  resolution  as  follows. 

''That  it  appears  to  the  Committee  that  the  Honaurahle 
J,  H,  T,  M,  S.f  by  his  agents,  was  guilty  of  bribery,  &c.  In  sub- 
sequently arguing  the  Second  Netocastle-under^Zyme  case,  Mr. 
Austiu  explained  that  he  had  taken  this  course  in  the  Cam- 
bridge case,  "  in  order  to  meet  the  usual  practice,  and  to  pre- 
vent any  question  arising  as  to  his  incapacity  to  be  re-elected: 
so  as  to  make  it  appear  on  the  face  of  the  resolution,  that 
*  Mr.  S,  was,  by  his  agents,  guilty  of  bribery.  Since  the  sta- 
tute," he  added,  ''  after  the  resolutions  in  the  Ipswich  and 
Southampton  cases, ||  framed  in  the  same  way,  the  members 
who  had  been  unseated  for  bribery  '  by  their  agents '  did  not 
attempt  to  stand  at  the  subsequent  election :"  and  at  the  dose 
of  the  reply  in  the  Second  Netocastle-under-Lyme  case, If  the 
counsel  of  the  sitting  member  who  had  stood  and  been  re- 
elected under  such  circumstances,  was  challenged,  but  the  chal- 

•  Post,  p.  267,  A. 

t  Arg,  2nd  Newcattle'Under^Lyme,  B.  &  Aust.  674. 

t  Pages  674,  676. 
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lenge  remained  nnanswered,  to  produce  a  single  case  in  which  a 
candidate  returned  at  the  first  election,  and,  on  the  avoidance  of 
that  election,  on  the  ground  of  hribery,  re-elected  at  the  second 
election,  had,  on  a  petition,  been  held  to  be  duly  so  re-elected, 
where  the  Committee  on  the  first  election  had  reported  him  to 
have  been  guilty  of  bribery,  hy  his  agents  J*  ^  * 

Since  the  passing  of  stat.  4  &  5  Vict.  c.  57,  it  has  been  the 
almost  uniform  custom  of  committees  to  report  in  conformity 
with  its  requirements.  In  two,  however  {Sudbury  and  Ips^ 
wich\  no  report  of  this  kind  was  made ;  the  committees  who 
sat  in  the  earlier  part  of  the  session  of  1842  having  apparently 
overlooked  the  clause  of  the  statute  that  rendered  it  incumbent 
upon  them  to  report  upon  this  matter.  But  their  omission  to  do 
so  having  been  made  the  subject  of  remark  in  the  House  of 
Lords,f  a  more  correct  practice  in  this  respect  was  adopted  by 
the  committees  who  were  subsequently  engaged  in  the  investi- 
gation of  charges  of  bribery. 

The  following  may  serve  as  a  type  of  such  resolutions ;  and 
they  are  here  given  at  length,  as  illustrating  an  important  prin- 
ciple of  election  law,  and  showing  the  modern  mode  of  carrying 
out  that  principle  into  practical  operation. 

The  petition  alleged,  in  the  common  form,  bribery  and 
treating  against  the  sitting  members  and  their  agents ;  the  pay- 
ment of  head  money ;  notorious  and  systematic  bribery ;  and 
prayed  that  the  election  might  be  declared  void. 

''That  the  Right  Honourable  E.  S.  and  the  Honourable 
£.  F.  L.  G.  are  not  duly  elected  burgesses  to  serve  in  the  pre- 
sent Parliament  for  the  borough  of  D."  J 

*  In  the  Dungarvon  case,  K.  &  O.  11  [a.  d.  1B34],  it  was  stated  by 
Mr.  HarrisoD  and  the  late  Sir  William  Follett,  in  the  course  of  their 
argument,  that  for  the  foity  years  then  [a.  d.  1834 J  preceding,  down  to 
the  Oxford  case,  P.  &  K.  58  [a.  d.  1833],  in  which,  on  a  petition  al- 
leging, among  various  other  grounds,  bribery  and  treating,  the  election 
was  simply  declared  '*  void  :  there  was  no  instance  in  which  a  member 
unseated  for  bribery  or  treating,  had  attempted  to  stand  on  the  vacancy 
so  created.  The  committee,  nevertheless,  upon  that  occasion,  decided 
that  one  who  had  been  re-elected,  after  having  been  declared  not  duly 
elected  at  a  former  election  declared  "  void"— had  been  duly  elected  on 
the  second  occasion.  It  was  strongly  urged  for  the  sitting  member,  that, 
though  the  former  petition  had  contained  three  charges — of  bribery, 
treating  and  intimidation,  there  was  no  evidence  that  the  former  com- 
mittee had  avoided  that  election  on  the  one  ground  of  bribery. 

t  See  Hansard's  Printed  Debates,  vol.  62,  c.  1369  ;  B.  &  Am.  160. 

X  These  were  the  Resolutions  of  the  Borough  of  Derby  Committee  in 
1848.    See  Printed  Minutes,  p.  176. 
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*^  That  the  last  election  for  the  said  borough  of  D.  is  a  ydd 
election." 

''That  the  Right  Honourable  £.  S.  and  the  Honourable 
£.  F.  L.  G.  were,  by  their  agents,  guilty  of  bribery  and  treating 
at  the  last  election  for  the  borough  of  D." 

That  it  was  proved  before  the  committee, — 

That  £.  S.  was  bribed  with  25«. ;  that  W.  D.  was  bribed 
with  £1 ;  that  S.  R.  was  bribed  with  25«.;  that  T.  R.  was 
bribed  with  25s, ;  that  T.  K.  was  bribed  with  £1 ;  that  T.  B. 
was  bribed  with  £1 ;  that  J.  B.  was  bribed  with  lUs. ;  that  D.  S. 
was  bribed  with  25s. ;  that  J.  M.  was  bribed  with  £6. 

That  it  was  not  proyed  to  the  committee  that  these  acts  of 
bribery  and  treating  were  committed  with  the  knowledge 
AND  CONSENT  of  the  Said  Right  Honourable  £.  S.  and  the 
Honourable  E.  F.  L.  G. 

''  The  committee  also  find,  that  a  practice  has  existed  in  the 
borough  of  D.  at  the  last  as  well  as  at  former  elections,  of 
placing  freemen  as  members  on  a  nominal  committee,  and  pay- 
ing tbcm  for  pretended  services.  The  committee  believe  that 
this  practice  has  obtained  very  extensively  in  the  said  borough, 
and  consider  it  their  duty  to  report  it  to  the  House." 

By  resolutions  such  as  these,  a  candidate,  J.  Q.  H.,  was  un- 
seated, in  1841,  for  the  borough  of  Newcastle-under-Lyme,* 
on  a  petition  imputing  bribery  to  him  by  his  agents.  The  case 
was  argued  as  coming  under  the  operation  of  stat.  4  &  5  Vict 
c.  67  :  tlie  petitioners'  counsel  contending  that  the  consequence 
of  bribery  was  unafiected  by  that  act;  the  sitting  member's 
counsel,  that  since  the  statute,  bribery  by  an  agent  did  not 
affect  his  principal,  unless  he  had  given  the  agent  authority  to 
commit  that  bribery.  On  the  election  ensuing  (in  June,  1842) 
this  avoidance,  J.  Q.  H.  stood  as  a  candidate,  and  was  again 
returned.  His  opponent  had  given  the  usual  notice  at  the  dec- 
tion  that  all  votes  given  for  J.  Q.  H.  would  be  lost  and  thrown 
away,  on  the  ground  of  his  having  been  incapacitated  and  in- 
eligible by  reason  of  his  having  been  declared  guilty  of  bribery, 
by  his  agents,  at  the  preceding  election.  The  second  committee 
sat  in  July,  1842,  and  the  exact  question  argued  was,  whether, 
on  a  sitting  member's  having  been  found  guilty  of  bribery  by 
his  agents,  but  without  proof  that  they  had  bribed  with  hk 
knowledge  and  consent,  his  election  having  been  avoided  on  that 

•  B.  &  Aust,  p.  436. 
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ground, — he  was  digible  at  the  election  taking  place  in  conse- 
quence of  such  avoidance  7 

It  was  argued  for  the  sitting  member,  that  the  resolution  of 
the  former  committee,  in  the  form  directed  by  stat.  4  &  6  Vict, 
c.  67,  had  pronounced  him  personally  not  guilty  of  the  acts  of 
bribery  proved  before  them :  thereby  conclusively  and  solemnly 
adjudicating  that  he  was  personally  innocent  of  them.  It  was 
yet  sought  to  treat  him  as  though  he  had  been  with  equal 
solemnity  and  conclusively  convicted  of  that  bribery,  by  having 
been  personally  implicated  in  it— so  far,  at  least,  as  to  visit 
him,  by  the  loss  of  his  election,  with  the  parliamentary  penal 
consequence  of  that  guilt.  Admitting  that  an  election  may  be 
avoided  on  the  ground  of  bribery  by  the  sitting  member  person- 
ally, or  by  his  agents,  though  without  his  knowledge  or  consent ; 
it  was  further  sought  to  affect  him,  penally,  by  fixing  on  him  a 
prospective  disqualification,  quite  independently  of  the  avoidance 
of  the  election  so  vitiated  by  bribery.  It  was  contended,  how- 
ever, that  to  entail  such  prospective  disqualification,  the  bribery 
must  have  been  committed  by  the  candidate  personally,  or  by 
an  agent  appointed  by  him  for  that  purpose.  The  statute 
7  Will.  3,  c.  4,  requires,  by  the  words  "  or  by  any  other  ways 
or  means  in  his  behalf,  or  at  his  charge,"  as  judicially  inter- 
preted, that  the  guilty  acts  should  have  been  done  at  his  desire, 
or  with  his  knowledge.*  The  recent  statute  4  &  5  Vict.  c.  67, 
requires  a  report  to  the  House,  whether  the  acts  have  been  done 
with  the  knowledge  or  consent  of  the  sitting  member ;  and  as- 
suming them  to  have  reference,  not  to  the  loss  of  the  seat  on 
the  particular  occasion,  but  to  some  ulterior  consequences  to  the 
candidate,  it  is  clear  that  these  consequences,  whatever  they 
may  be,  cannot  ensue,  unless  the  bnbery  had  been  committed 
with  his  knowledge  and  consent.  '  On  such  an  issue  it  becomes 
of  the  very  essence  of  the  inquiry,  to  show  that  he  was  cogni- 
zant of  the  corruption ;  for  the  object  being  to  ^x  on  him  per- 
sonal incapacity,  strict  proof  may  well  be  demanded  to  show 
that  he  was  implicated  in  the  transaction  complained  of.'f  It 
is  attempted  to  show  that  the  words  "  upon  such  election*'  in 
Stat.  7  Will.  3,  c.  4,  s.  2,  extend  the  disability  of  one  infringino* 
its  enactments,  to  the  election  ensuing  on  that  which  such  in- 
fringement has  occurred,  on  the  ground  that  the  two  are  in  &ct 

•  Ante,  p.  264. 

t  Rogers  on  Elections,  260,  note  (6).^ 
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but  cne  election ;  and  that  as  he  has  been  proved  disqualified 
to  sit  on  the  fonner,  he  is  equally,  and  <m  the  same  ground,  dis- 
qualified to  sit  on  the  latter.  The  two  are,  however,  in  every 
respect  distinct  elections.  In  the  latter  every  essential  step  has 
to  be  taken  anew :  there  are  a  new  writ,  nomination,  polling, 
indenture  of  return,  and  possibly,  even,  wholly  new  candidates* 
A  new  writ  is  necessary,  because  the  old  one  had  been  satisfied, 
and  wsa/unctum  officio,  by  the  return.*  How,  tiien,  can  it  be 
said  that  this  new  writ  does  not  initiate  a  totally  new  election? 

For  the  petitioner  it  was  argued  thus : 

The  sitting  member  had  been  expressly  declared  guilty  of 
bibery,  by  his  agents,  and  cannot  sit  on  the  second  return.  In 
point  of  law,  though  there  have  been  KpoU,  and  a  return  con- 
sequent on  it,  void  because  of  the  person  returned  being  unable 
to  sit,  in  consequence  of  previous  disqualification,  and  a  second 
poll  and  return  are  necessary  in  order  that  a  valid  return  may 
be  made — the  whole  proceeding  constitutes  but  one  blegtion. 
As,  therefore,  the  person  who  had  been  formerly  returned,  and 
that  return  is  declared  void,  so  his  present  return  must  be  de- 
clared void — for  the  statute  expressly  declares  that  he  shall  be 
*^  disabled  and  incapacitated  to  serve  upon  such  election" — and 
be  taken  as  no  member  of  parliament,  and  as  if  he  had  never 
been  returned  or  elected.  A  member  ejected  from  his  seat  be- 
cause he  had  obtained  it  by  bribery  is  incapacitated  by  both 
common  and  statute  law :  and  he  could  be  so  incapacitated  by 
the  former,  only  on  the  principle  that  the  two  returns  constitute 
but  one  election :  no  other  reason  can  be  imeigined.  It  is  only 
the  statute  of  William  that  disables  the  briber  to  sit  on  his  first 
return ;  and  that  act  draws  no  distinction  between  bribery  by 
the  candidate  or  his  agent.  In  whatever  way  the  bribery  oc- 
curs, if  *'  on  behalf  of  the  sitting  member,  it  renders  him  inca- 
pable of  serving  on  his  election ;  and  proceedings  on  this  act 
have  always  gone  on  the  assumption  that  the  two  forms  of  elec- 
tion, constitute  only  one  actual  election.  It  will  be  admitted 
that  a  sitting  member  personally  cognizant  of  bribery  at  the 
former  election,  cannot  be  returned  at  that  ensuing  the  avoidance 
of  the  former :  for  if  he  could,  he  might  reap,  on  the  second  occa- 
sion, the  crop  which  he  had  sown  on  the  former,-)-  and  so  render 

•  See  Mr.  Pickering's  Remarks  on  Treating,  &c.  (2nd.  ed.)  44, 
where  this  argument  is  urged  with  much  force. 

t  This  argument  mf«8  urged  with  conclusive  force,  but  ineffectually, 
in  the  Second  Norwich  case,  3  Ludera,  pp.  479  et  seq. 
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the  parliamentary  proceedings  on  the  former  occasion  utterly 
nugatory. 

The  statute  4  &  6  Vict.  c.  5,  did  not  alter*  the  law  respecting 
bribery,  as  it  had  not  relaxed  the  penalties,  but  only  facilitated  the 
proof  of  bribery ;  and  the  object  of  requiring  the  special  report 
of  the  committee,  as  to  whether  the  bribery  had  been  committed 
with  the  '^  knowledge  and  consent  of  the  sitting  member,  was, 
that  if  such  had  been  the  case,  he  himself,  as  well  as  the  yoters^ 
might  be  proceeded  against  criminally.  It  would  distort  the 
language  of  the  statute. 

It  is  a  fallacy  to  regard  the  disqualification  for  being  re- 
elected as  a  criminal  proceeding,  to  which  one  man  ought  not 
to  be  subjected  for  the  voluntary  offence  of  another.  The  dis- 
qualification is  under  the  statute  7  Will.  3,  c.  4,  and  the  com- 
mon law,  for  the  purpose  of  securing  the  freedom  of  election  by 
the  prevention  of  bribery ;  and  such  disqualification  is  not  in- 
flicted by  way  of  punishment  or  penalty,  upon  the  sitting 
member,  as  to  whom  the  consequences  are  quite  collateral  and 
incidental :  the  true  object  is  -  to  prevent  the  influence  which 
tlie  bribes  given  at  the  former  election  would  otherwise  have  on 
the  electors  at  the  second,  and  prevent  the  candidate  then  reaping 
the  benefit  of  the  acts  of  corruption  committed  by  him  at  the 
former.  Had  punishment  been  the  object,  the  legislature  would 
not  have  imposed  a  mere  special  and  limited  disqualification  like 
the  present,  but  would  have  inflicted  a  general  and  unlimited 
disqualification,  like  the  perpetual  disfranchisement  inflicted  by 
statute  2  Geo.  2,  c.  24,  s.  7,  on  both  parties  to  a  bribe.  If  this 
be  so,  the  principle  of  the  disqualification  is  equally  applicable 
to  the  former  and  latter  election :  it  is  the  same,  whetiier  the 
bribery,  in  either  case,  be  committed  by  the  sitting  member 
personally,  or  by  his  agent,  with  or  without  his  knowledge  and 
authority:  reason  and  policy  draw  no  distinction,  with  such 
objects  in  view,  between  bribery  by  the  candidate  personally, 
or  by  the  hand  of  his  agent. 

After  due  deliberation,  the  committee  gave  effect  to  the  argu- 
ments of  the  petition ;  and  resolved,  that  ''J.  Q.  H.,  Esq.,  having 
been  declared  by  a  Committee  of  the  House  of  Commons  guilty 
of  bribery  bi/  his  agents  at  the  previous  election  for  the  borough 

*  On  the  former  occasioD,  Mr.  Austin,  who  here  is  arguing  against 
the  sitting  member,  had  then  argued  for  him,  that  the  statute  of  Victoria 
had  altered  the  law  respecting  bribeiy. — h^  &  Aast.  p.  448. 
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of  Newcastle-onder-Lyme,  and  that  election  being  now  avoided, 
was  incapable  of  being  elected  at  the  election  which  took  place 
in  consequence  of  such  avoidance ;"  and  that  he  had  not  been 
duly  elected.  On  the  petitioner's  striking  off  a  sufficient  number 
of  his  opponent's  votes  to  place  the  former  in  a  majority,  the 
committee  declared  him  to  have  been  duly  elected.* 

This  case,  which  may  be  regarded  as  a  leading  one,  involves 
principles  of  the  greatest  interest  and  importance  in  Parlia- 
mentary Election  Law,  and  topics  which  are  discussed  whenever 
a  question  of  bribery  and  corruption  comes  before  a  Select  Com- 
mittee, with  reference  to  the  effect  of  that  bribery  and  cormp- 
tion  on  the  relations  between  candidate  and  constituency.  It  is 
therefore  proper  to  examine,  briefly,  the  nature  of  those  prin- 
ciples, and  the  sources  whence  they  have  been  derived. — No 
one  questions  the  power  of  the  House  of  Commons,  even  inde- 
pendently of  any  aid  derived  from  the  legislature,  to  nullify  a 
voter's  corrupt  exercise  of  the  franchise,  by  striking  the  vitiated 
vote  off  the  poll :  but  the  House  cannot  go  further,  and  pro- 
spectively disfrancb ise.  That  can  be  done  by  the  legislature  only ; 
and  it  has  done  so  by  statute  2  Geo.  2,  c.  24,  s.  7.  Therefore 
it  is,  that  on  a  re-election,  in  consequence  of  an  avoidance  of  a 
former  election  on  the  ground  of  bribery,  those  whose  votes 
were  struck  off  as  having  been  bribed,  may  vote,  unless  in  the 
mean  time  convicted  of  bribery  in  due  course  of  law. 

In  the  case  of  a  bribing  candidate,  whether  he  do  it  person- 
ally or  by  agents,  the  House  has  a  like  common  law  power  of 
ousting  him  from  the  seat  obtained  by  such  means — a  power 
asserted  and  acted  upon  repeatedly,  previously  to  the  statute  of 
Will.  3 ;  which  has  been  already  stated  to  be  an  act  as  strikingly 
declaratory y  in  all  its  parts,  of  the  common  law,  as  any  such 
act  now  on  the  rolls  of  Pariiament.  We  need  go  no  further 
back  to  ascertain  what  was  the  common  law  before  the  passing 
of  this  statute,  than  the  year  1646,  f—i.  e.  half  a  century  pre- 
viously—in which  that  eminent  lawyer  and  statesman.  Sir 
Bulstrode  Whitelocke,  afterwards  twice  Lord  Commissioner  of 
the  Great  Seal,  published  his  "  Notes  upon  the  King's  Writ  for 
Choosing  Members  of  Parliament."  In  his  42nd  chapter,^  he 
writes  thus : — 

^'  As  the  law  of  Parliament  permits  no  exemptions  or  restraints 

•  B.  &  Aust  583,  684. 

t  WhiielQcke,  vol.  I.  p.  10,  Editor's  Preface.  %  Vol.  I.  p.  387* 
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against  thefreedame  of  it :  so  it  forbids  solicitations,  bribery,  or 
gratifying  of  sheriffs,  head  officers,  or  others,  by  any  person ; 
or  giving  money,  or  rewabds  (it  were  well  if  it  extended  to 
drinke  and  intertainments}  to  freeholders,  or  inhabitants,  to  ob- 
teine  their  suffrages,  or  to  procure*  one  to  be  elected ;  and,  in 
such  cases,  proofe  being  made  thereof  in  the  committee  of  pri- 
yiledges,  and  by  them  reported  to  the  House  of  Commons,  a 
member  obtaining  his  election  by  such  undue, f  and  unworthy 
means,  vnU  be  thrown  out  with  disgrace,,  and  the  election  ad^ 
judged  voyd;  as  it  was  in  the  case  of  Thomas  Long,  who  gave 
the  Mayor  of  Westbury,  four  pounds,  for  his  as^tance  to  get  him 
to  be  elected  burgesse  for  that  towne  in  Parliament,  who  was 
thereupon  elected.  But  the  matter  coming  to  be  examined  and 
proved,  the  House  of  Commons  adjudged  the  mayor  to  be  fined 
and  imprisoned,  and  Long  was  putt  out  of  the  House  :^*l  "  for 
this  corrupt  dealing,"  says  Lord  Coke,  from  whose  Fourth  In- 
stitute§  Whitelocke  had  taken  the  case,  *'  was  to  poison  the 
very  fountain  itself."  On  another  occasion,||  Whitelocke  as 
distinctly  declares  the  common  law :  ^  In  like  manner  such  as 
are  guilty  of  bribery  and  corruption,  or  other  heynous  crimes,  are 
not  fit  to  be  chosen  to  serve  in  Parlemeut ;  butt  if  they  be 
members  of  Parlement,  they  will  be,  uppon  complaint  and 
proofe  against  them,  removed  againe  and  expelled  by  judgment 
of  Parlement  from  that  high  trust,  as  unfitt  for  it.  And  hereof 
there  are  many  ailtient  precedents  in  the  roUes  of  our  Parle- 
ments :  and  of  later  times  in  the  case  of  the  Viscount  St.  Albans  . 
and  of  the  Earle  of  Middlesex,  yett  fresh  in  memory,  and  in 
divers  others  extant  in  the  joumalls  of  the  Houses." 

If,  then,  such  were  the  common  law  of  Parliament  fifty  years 
before  the  passing  of  the  statute  of  7  Will.  3,  c.  4,  then  it  *  db- 
CLAREs'  in  terms,  that  whoever  gave  'money  or  reward  in 
order  to  be,  or  for  being  elected,'  was  ipso  facto  '  disabled  and 
incapacitated  upon  such  election,  to  serve'  in  Parliament  for 
such  place :  it  *  declares^  that  he  is  no  member  of  Parliament— 
and  shall  not  act,  sit,  or  have  any  vote  or  place  in  Parliament: 

*  This  is  the  very  language  of  the  declaratory  statute  49  Geo.  3, 
c.  118,  ante,  pp.  428,  429. 

t  This  is  the  word  used  io  the  Elections'  Petitions*  Act,  1848,  and  its 
predecessor,  ante,  pp.  301,  302. 

X  Ante,  p.  425. 

$  Page  23. 

II  Whitelocke's  Common  Law,  vol.  I.  p.  461. 
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and  finally  *  declared  that  he  is  as  if  lie  had  been  nerer  re* 
turned  or  elected* — and  exactly  thus  the  House  had  dealt  with 
Thomas  Long,  in  the  year  1565.  It  is  true  that  the  word 
''  bribery"  is  not  used  in  tbe  act,  and  it  has  been  suggestedf 
that  it  was  properly  omitted :  but  thoogh  it  do  not  appear,  the 
thing  signified  by  it  is  disclosed  with  all  possible  distinctness. 
In  the  Resolution  of  1677,  giving  meat  and  drink  to  electors, 
was  declared  to  be  bribery,  incapacitating  the  person  who  had 
given  it,  from  serving  ^^upofn  such  tectum,**  in  Parliament 
These  latter  words  appear  in  the  statute  of  William ;  but  the 
history  of  their  introduction  seems  to  be  this.  Wheu  the  Bill 
was  first  brought  into  the  House,  the  clause  concerning  ^  disabi- 
lity' and  '  incapacity,'  was  expressed  in  general  terms — *^  dis- 
abled and  incapacitated  to  serve  in  Parliament  for  such  county 
or  place,  &c.,  and  shall  sufifer  and  undergo  such  pains,  punish^ 
ments,  penalties,  imprisonment,  censures,  expulsions  and  inca- 
pacities as  the '^l     Had  the  clause  stood,  it  would  have 

created  a  general  incapacity  to  serveybr  that  place  in  Parlia- 
ment, which  had  just  been  made  of  only  triennial  duration. 
On  the  third  reading,  however,  when  the  question  was,  whe- 
ther the  Bill,  thus  worded,  and  so  extensive  in  its  signification, 
should  pass,  it  appears  by  the  Journals  of  the  House,  that  ^^  an 
amendment"  was  proposed  to  be  made,  "  by  leaving  out  the 
last  words,  '  and  shall  suffer,'  &c.  down  to  tbe  words  ^  (U  the 
^— ,'  and  by  inserting,  "  upon  such  electtion:"  and  so  the 
act  passed;  and  it  is  upon  these  three  words  that  such  repeated 
discussions  have  arisen  before  Election  Committees.  The  clause 
stands  thus:  "every  person  so  giving,"  &c.  is  "hereby  de- 
clared and  enacted  disabled  and  incapacitated  upon  such 
election  to  serve  in  Parliament  for  such  county,  place,"  &c.§ 
On  the  one  hand  it  is  argued,  as  it  was  in  the  Second  NeW" 
ccLStU-under-Lyme  case,  in  efiect,  that  the  words  "  upon  such 
election"  were  intended  expressly  to  confine  the  disability  and 
incapacity  to  the  particular  election  at  which  the  bribery  was 
practised— that  they  are  merely  words  of  reference  to  that  parti- 
cular election  during  which  the  prohibited  acts  were  perpetrated ; 
and  that  there  is  therein  nothing  prospective,  nor  mention  of 

*  The  word  **  declare"  is  used  four  times  in  this  one  short  section, 
t  2  Peckwell,  183;  Cambridge,  Barr.  &  Arnold,  182. 
t  11  Commons'  Journals,  387;  and  see  Pickering's  Controverted 
Elections,  p.  43. 
$  Post,  p.  172,  A. 
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any  future  vacancy.  It  may  be  seen,,  from  the  ar^mentB  in 
the  case  last  referred  to,  how  these  topics  are  dealt  with,  on  the 
one  side  and  the  other. 

If  the  statute  be  rightly  regarded  as  declaratory  of  the  com- 
mon law,  then  the  words  '^upon  such  election^'  must  haye  had, 
when  used,  a  common  law  signification ;  and  then  the  question 
arises — what  did  the  ^  election"  mean  ?  Did  it  signify  a  vaUd'^ 
return  to  a  writ  of  election,,  by  yirtue  of  which  the  seat  in  the 
House  was  full  ?  That  a  member  could  not  be  said,  in  point  of 
law,  to  have  been  chosen  (electus)  except  by  the  "  free  and 
indifierent*'  voices  of  the  electors ;  that  one  returned  by  cot' 
rupt  voices,  has  not  been  ^'  chosen'^  at  all ;  and  that  conse- 
quently there  had,  as  yet,  been  no  '  election,' — a  void  election 
being  none  at  all — and  the  writ  remained  unsatisfied?  It  was 
admitted  in  the  argument  of  the  petitioner's  counsel  in  the  Se^ 
cond  NewccLstJe-under-Lyme  ca8e,t  that  the  member  ejected  on 
the  ground  of  bribery,  could  be  incapacitated  for  being  re- 
elected,, only  on  the  principle  that  the  two  elections,  or  rather 
forms  of  election,  constituted  in  fact  only  one  election;  and 
asserted  that  proceedings  under  the  statute  of  William  *'  have 
always  gone  on  that  supposition — and  that  as  the  member  is 
disabled  by  the  words  of  the  act  ftom  sitting  on  the  first  elec- 
tion, he  is  also  disabled  from  sitting  on  the  second,  by  the 
legal  construction  of  the  act.  X  This  was  the  argument  adopted 
in  the  Maidstone  case§  [a.  d.  1838],  and  in  the  Second 
Morsham  [a.d.  1848],  the  latter  citing  the  former  case,  the 
Second  Newcastle-under-Lyme  case,  and  the  Dungarvon  casejl 

*  **  When  a  vacancy  once  occurs,  whether  in  consequence  of  a  dis- 
solution, the  death  of  a  former  member,  or  any  such  cause,  the  seat,  in 
the  eye  of  the  law,  continues  vacant,  and  th$  itriginal  writ  ii  in  force 
until  a  valid  and  legal  eUetian  has  been  made ,  and  it  matters  not  how 
many  invalid  elections  may  intervene;  because  the  writs,  issuing  ia 
such  cases,  are  to  be  considered  in  the  nature  of  an  alias  or  pluries  writ, 
referable  still  to  the  original  writ,  which  remains  unsatisfied  until  a  good 
and  sufficient  return  has  been  made.''  —  Came^'ordf  Corb.  &  D. 
249;  cited  in  Maidstone,  677,  678.  Mr.  Pickering  has  observed,  that 
"  no  such  words  as  *  we  command  you  as  bej'ore  we  have  commanded 
you,'  have  ever  been  found  in  an  election  writ;  that  it  expires,  as  funC' 
turn  officio,  the  moment  that  the  return  has  been  made,  and  the  new 
election  takes  place  on  an  entirely  new  and  independent  writ."— Con- 
troverted Elections,  p.  44. 

t  Austin,  arguendo,  Barr.  &  Auat.  575, 

t  Barr.  &  Aust.  575,  576. 

j  F.  &  F.  677. 

II  K.  &  O.  6. 
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[▲.D.  1834].  If  it  be  answered,  as  it  was  answered,  that  there 
are  in  fietct  two  elections,  because  there  are  two  writs;  it  may 
perhaps  be  replied,  that  the  second  may  be  treated  in  point  of 
law,  as  a  mere  authority  to  the  returning  officer  to  make  a 
second  attempt  to  execute  the  original  writ.* 

Whatever  technical  or  theoretical  difficulties,  however,  of 
this  kind  may  be  started  by  ingenious  reasoners,  the  law  of 
parliament  is  past  all  dispute,^  that  one  ejected  for  his  own  act 
of  bribery  cannot  be  suffered  to  sit  for  the  same  place,  if  re- 
turned on  tlie  second  election  occasioned  by  the  ayoidance  of 
the  first.  Were  this  otherwise,  it  would  follow,  as  was  said  in 
the  Dungarvon  case,|  that,  *' after  upwards  of  fifty  thousand  or 
sixty  thousand  pounds  had  4>een  expended  in  bribery,  at  the 
former  election,  he  who  had  done  it  might  go  down  to  supply 
the  vacancy  occasioned  by  his  own  profligacy."  That  liberal 
construction  of  the  words  '^  upon  such  election''  may  well  be 
favoured,  which  obviates  so  monstrous  a  corollary. 

In  the  Ilindon  cose,  in  1777,  General  Smith  having  been 
unseated  for  bribery,  was  re-eleeted ;  but  on  petition,  founded 
on  his  incapacity,  his  second  election  was  avoided :  he  was  pro- 
secuted by  order  of  the  House,  and  convicted;  and  on  his  being 
called  up  fur  judgment,  his  counsel,  thinking  it  a  proper  topic 
of  mitigation  of  punishment,  informed  the  court  that  his 
client  hud  been  a  few  days  before  re-elected  by  a  great  majority 
for  Hindoo, — 'Uhere  not  being  the  least  shadow  or  pretence  for 
any  charge  of  bribery  at  that  election.''  Lord  Mansfield  thus 
sternly  interposed — "  Do  you  think,  brother  Davy,  that  it 
mends  your  client's  case  that  he  had  the  impudence  to  return  a 
second  time  to  the  scene  of  his  offences,  and  has  reaped  the  fruit 

•  *'  The  words,  *  such  election/  in  the  statute,  have  been  understood 
and  explained  to  mean^any  election  made  to  fill  the  particular  seat  for 
which  the  writ  issued, — which  although  a  new  writ  issues,  the  second 
election  is  to  do :  for  it  cannot  be  said  to  have  been  supplied  by  the 
first,  nobody  having  been  thereby  entitled  to  take  possession  of  it."— 
Dungarvotif  K.  &  O.  13,  arg, 

t  **  The  doctrine  is  now/*  said  Mr.  Harrison  and  Mr.  Follett,  in  the 
Dungarvon  case  (K.  &  O.  11),  "  the  esiablL^hed  law  of  Parliament, 
that  a  candidate  deprived  of  his  seat  for  bribery  or  treating"  [they  were 
tpeaking  in  1834},  *'  is  incapable  of  beine  elected,  or  sitting,  for  the 
particular  vacancy  so  occasioned.  This  is  laid  down  by  Mr.  Shepherd 
(pp.  64,  66),  Mr.  Rogers  (p.  71  etseq.),  Serjeant  Heywood  (Countiea, 
chap.  vii.  p.  369),  Mr.  Roe  (vol.  i.  p.  142),  Mr.  Male  (p.  356),  and 
every  other  text  writer  of  authority/' 

t  K.HO,  11. 
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of  bis  former  corruption?" — Mr.  Doaglas  adds,*  that  **the 
sentence  was,  for  this  reason  alone,  aggravated,  by  requiring 
irom  General  Smith  security  for  good  behaviour  for  three 
years." 

It  is  to  be  noted,  further,  that  the  Act  7  Will.  3,  c.  4,  recognizes 
no  distinction  between  bribery  by  the  member  himself,  or  his 
agent:  the  provisions  of  the  act  attach  to  bribery  committed  by 
'  any  person,  himself,  or  by  any  other  ways  or  means  on  hi» 
behalf  J  It  has  been  seen,  that  on  the  ordinary  principles  of 
law,  the  act  of  the  agent  is  the  act  of  the  principal,  where  he 
authorizes  or  adopts  it.  Omnis  ratihabition  retro  traJiitur,  et 
mandato  priori  Oiquiparatur :  a  subsequent  ratification  has  a 
retrospective  effect,  and  is  equivalent  to  a  previous  command. 
In  election  law,  however,  it  is  a  perfectiy  well  setUed  principle, 
that  though  the  agent  of  a  candidate  commit  an  act  of  bribery 
not  only  without  his  principal's  knowledge  or  consent,  but 
contrary  to  his  bond  fide  and  strenuous  injunction,  the  seat  is  lost. 
This  is  the  doctrine  affirmed  by  the  first  and  second  Newcastle^ 
under-Lyme  cases  ;-t  the  second  Ipswich  case;t  the  Nottingham 
case;§  the  Durham  ;\[  all  of  them  subsequent  to  the  stat.  4  &  5 
Vict.  c.  57.  This  may  seem,  at  first  sight,  and  to  one  familiar  with 
only  the  ordinary  administration  of  law,  astartiing  proposition; 
but  a  littie  reflection  on  the  nature  of  the  case  will  demonstrate 
that  proposition  to  be  founded  on  the  broadest  and  highest 
grounds  of  public  policy,  morality,  reason,  and  justice. 

It  is  a  man's  voluntary  act  to  become  a  candidate  for  the 
responsible  distinction  of  i*epresenting  his  fellow  citizens  in  par- 
liament; and  in  doing  so,  he  aspires  to  fill  an  office  of  great 
PUBLIC  trust,  in  the  due  discharge  of  which  the  whole  kingdom 
has  a  du-ect  interest,  as  well  as  in  the  mode  in  which  such  a 
high  office  is  obtained.  He  need  employ  no  agents,  unless  he 
pleases — but  merely  submit  his  name  to  the  electors,  as  a  can- 
didate for  their  suffrages.  If,  however,  he  think  it  proper  to 
employ  agents,  he  becomes  responsible  to  the  public  for  the  acts 
of  every  one  of  them  in  the  conduct  of  his  election,  so  far  as 
any  of  their  acts  may  affect  the  validity  of  his  right  to  be  elected, 
returned,  and  to  sit,  as  a  representative  of  the  people.  It  is 
entirely  a  public  matter,  in  which  the  public  are  vitally  inte- 

•  4  Dougl.  292.  t  Barr.  &  Aust.  436,  561. 

1  Id.  p.  685.  $  Id.  165. 

I  Id.  224. 
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rested :  and  he  sabjecti  hiiBielf  in  so  doing  to  poblie  cooditkmr 
of  reepoiwibility  of  a  neceatarily  strict  natnrey  for  the  protection 
of  the  public — ^hk  private  rights  are  merged  in,  or  rather  saber- 
dinated  to,  those  poblie  rights  and  correlatiye  public  responsi- 
bUitieSy  with  which,  alone,  he  has  thenceforth  to  concern  him- 
sei£  From  that  moment,  the  ordinary  mles  of  law  i^licaUe 
to  corresponding  private  relations,  cease  to  be  so,  as  too  small 
for  the  exigency,  which  requires  fiur  larger  roles,  but  still  based , 
on  the  same  principles  of  policy  and  equity.  He  is  presnmed 
to  know,  when  he  becomes  a  candidate,  and  uses  the  agency  of 
others  for  that  purpose,  that  he  becomes  answerable  to  the 
public  for  the  wrongful  acts  of  those  agents,  unknown  to  him- 
self, and  contrary  to  his  desires;  but  answerable  no  farther 
than  this: — not  criminally,*  but  only,  as  it  were,  negativdy: 
he  can  neither  acquire  nor  retain  a  right  to  sit  in  parliament, 
derived  in  part,  from  an  act  of  corruption  by  one  of  his  own 
agents.  He  must  not  complain  at  being  required  to  resign  a 
privilege  conferred  upon  him  in  violation  of  the  law.     It  is 

*  In  the  case  of  Feltnn  v.  Eaithape,  an  action  for  bribery  penalties 
tried  by  Lord  Tenterden  at  Nisi  Prius,  io  the  year  1822.  he  »  reported 
to  have  observed,  that  *'  It  was  perfectly  tme,  if  ao  agent  who  may  be 
employed  for  various  purposes  to  canvass,  6(C.,  does  without  the  know^ 
ledge,  privily  or  approbation  of  the  principal,  promise  a  sum  of  money, 
the  principal  is  not  liable  to  be  sued  under  this  act  for  the  penalty.  No 
person  is  liable  to  be  sued  for  that  penalty,  unless  that  which  was  im- 
properly done,  was  done  by  his  authority.  If  an  agent  bribes  voters 
with  or  without  the  knowledge  and  direction  of  the  principal,  it  will  void 
the  election :  the  principal  is  to  that  extent  liable,  but  not  so  in  an  action 
of  this  sort.  It  must  be  proved  to  be  done  with  the  knowledge  and 
authority  of  the  principal." — Rogers  on  Elections,  259.  In  his  argu- 
ment in  the  Nottingham  case  (B.  &  Am.  164),  Mr.  Austin  stigmatized 
this  note  (which  Mr.  Rogers  states  that  he  copied  from  the  MS.  Notes  of 
the  late  Mr.  Harrison,  Q.  C).  as  **  loose  and  imperfect,  evidently  ex 
relatione  of  a  mere  obiter  dictum  at  Nisi  Prius,  and  which  ought  never 
to  have  found  its  way  into  the  respectable  pages  where  alone  it  is  re- 
ported. .  .  .  It  is  impo&sible  to  suppose  that  Lord  Tenterden  can 
have  meant  to  say  that  the  candidate  shall  be  answerable  for  the  corrupt 
acts  of  any  person  who  may  be  employed  in  canvassing,  or  for  some 
other  particular  purpose.  The  only  sensible  interpretation  the  case  ad- 
mits of  appears  to  be,  that  '  the  agent'  of  whom  Lord  1  enterden  speaks, 
for  whose  acts  of  bribery  the  candidate  will  be  liable,  though  done 
without  his  express  authority,  must  be  an  agent  employed  as  well  for 
canvassing  as  for  all  other  purposes  relating  to  the  election ;  in  short, 
deputed  by  the  candidate,  and  accountable  to  him  for  the  entire  manage- 
ment of  the  election  ;  and  such  a  relation  between  the  parties  of  itself 
implies  that  the  candidate  must  have  actually  known,  or,  at  any  rate, 
have  had  the  means  of  knowing,  what  the  agent  was  doing  in  order  to 
carry  the  election." 
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nothing'  to  the  publiCy  that  his  agents  in  fact  committed  a  crime 
most  injurious  to  that  public,  on  his  behalf,  without  his  know- 
ledge :  all  that  concerns  them  is,  by  what  means  was  the  elec- 
tion obtained ;  and  if  contaminated  by  corruption,  they  repu- 
diate that  election.  Candidates  are  thus  far  answerable  for  the 
conduct  of  those  persons  whom  they  permit  to  manage  and 
conduct  an  election,  under  their  eyes,  in  such  a  way  that  it  is 
impossible  they  should  be  ignorant  of  those  persons  being  con- 
cerned in  their  election,  and  being  the  means  of  securing  their 
return.  It  is  not  necessary  that  they  should  be  criminally  an- 
swerable for  the  acts  of  such  agents-- since  no  person  is  mminalfy 
liable,  before  a  committee,  but  they  must  answer  for  them  to 
their  constituencies  and  to  the  House  of  Commons :  for  they 
have  adopted  their  conduct  by  adopting  the  seat  which  was  the 
result  of  it,  although  they  may  not  have  been  acquainted  with 
every  minute  particular  of  it  during  the  proceedings.*  It  has 
been  well  remarked,  f  moreover,  that  where  bribery  is  in  con- 
templation, the  ACCREDITED  agent  of  the  candidate  is,  from 
obvious  motives  of  guilty  policy,  studiously  kept  in  ignorance 
of  it,  and  carefiilly  entrusted  with  authority  to  do  only  what  is 
legal.  It  would  be  as  reasonable  to  expect  proof  that  a  candi- 
date had  given  an  agent  written  instructions  to  bribe,  as  to  be 
able  to  discover  that  those  engaged  in  the  acts  of  bribery  were 
his  confidential  agents.  The  true  rule  is— and  that  the  esta- 
blished one, — to  hold  a  candidate  responsible,  as  far,  at  least, 
as  regards  the  acquisition  and  tenure  of  his  seat,  for  the  acts  of 
those  whose  services  he  engages,  pays  for,  or  adopts ;  discarding 
all  consideration  as  to  the  degree  of  confidence  which  he  may 
be  supposed  to  have  placed  in  them.  If  this  be  not  so,  the 
public  is  entirely  at  his  mercy.  The  question  between  the  two 
parties  is,  not  whether  he  be  duly  elected,  but  whether  the 
ELECTION  ITSELF  be  valid,  or  void.  It  is  true  that  the  loss  of 
his  seat  is  the  consequence  of  such  avoidance ;  but  that  is  a  cir- 
cumstance, or  consequence,  altogether  collateral  to  the  inquiry 
itself,  and  to  the  object  of  it. J  There  is  no  private  right  in  the; 
case:  it  is  simply  a  matter  of  protecting  and  vindicating  a 
public  right  of  infinite  moment.    The  public  intervenes  as  a 

*  Iptwich,  K.  &  O.  355  [a.  o.  1835]  ;  Second  Ipswich,  B.  &  Aust. 
606  [a.  D.  1842], 

t  Rogers  on  elections,  259. 

t  Id.  260  (n.^,  and  cases  there  cited. 
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party  to  the  inquiry,  having  an  interest  in  secoring  the  freedom 
of  election,  paramount  to  any  private  rights ;  and  cannot  he 
fettered  by  objections  which  might  fiurly  be  allowed  to  prevail, 
if  the  sitting  member  and  petitioner  were  the  only  parties.* 
It  seems  altogether  a  fallacy,  therefore,  to  regard  the  avoidance 
of  a  seat,  through  corruption  practised,  unknown  to  the  candi- 
date personally,  by  one  of  his  agents,  as  a  hardship,  and  in  the 
nature  of  a  penalty  or  punishment  inflicted  on  a  morally  inno- 
cent man.  Before  a  steadftist  contemplation  of  general  conse- 
quences, tliat  fallacy  vanishes.  It  is  chiefly  pressed,  when  the 
question  relates  to  the  disabling  a  candidate  from  presenting 
himself  again  to  the  electors,  at  the  election  occasioned  by  his 
own  having  been  avoided  for  the  bribery  of  an  agent  Is  a 
candidate,  on  the  one  hand,  to  be  allowed  to  sit  on  such  second 
election,  having  bribed,  directly  or  indirectly,  nine-tenths  of 
the  constituency,  through  his  agents ;  and  on  the  other  hand,  is 
a  like  consequence  to  follow  a  single  act  of  spontaneous,  and  to 
himself  unknown,  bribery?  Between  these  two  cases,  what 
principle  must  guide  a  committee?  Is  it  really  that  of  penalty, 
or  punishment  inflicted,  on  either  candidate  or  constituency? 
If  so,  a  whole  constituency  may  be  punished  for  the  delinquency 
of  an  individual ;  and  an  innocent  principal  disabled  from  re- 
presenting that  constituency  through  no  fault  of  his  own,  but 
the  unknown  wanton  fault  of  another.  If  the  legislature,  how- 
ever, have  said  that  this  shall  be  so,  it  is  useless  to  argue  from  in- 
convenience ;  if  not,  we  have  then  to  deal  with  the  common  law  of 
parliament.  But  how  can  that  common  law  inflict  such  penalty? 
Or  has  it  done  so  ?  It  best  consbts  with  principle  to  regard 
the  act,  not  as  designed  to  be  one  of  penalty,  or  attainder, — 
not  to  partake,  in  any  degree,  of  the  nature  of  a  criminal  pro- 
ceeding ;  but  simply  as  securing  a  constituency  against  undue 
influence,  and  preventing  a  candidate's  profiting  by  the  use  of 
it  It  is,  in  short,  not  punishment  that  is  thus  aimed  at,  but 
prevention.  For  securing  this  object,  a  balance  of  inconveniences 
and  evils  must  needs  be  struck :  governed  by  a  consideration  of 
the  ruinous  consequences  which  would  ensue,  if  a  candidate 
were  held  unaffected  by  his  agent's  unauthorized  bribery ;  and 
a  corrupt  constituency  allowed  to  re-instate  one  temporarily 
dislodged  on  account  of  that  agent's  bribery.    What  motive 

*  Rogers  on  Elections,  260,  note  (b)-,  ante,  p.  417. 
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would  candidates  thenceforth  have  for  selecting  prudent  and 
virtuous  agents ;  or  a  corruptly-disposed  constituency  for  re- 
straining their  criminal  propensities  ? 

It  is  only  in  a  loose  popular  sense  that  the  word  "  penalty"  or 
"punishment''  is  used,  when  attempting  to  resist  the  conse- 
quence of  disability,  disqualification,  or  incapacity,  which  the 
law  has  annexed  to  the  acts  of  which  we  are  speaking.  In  the 
same  way  it  might  be  said,  that  if  a  man  advance  money  or 
goods  on  a  guarantee,  which,  through  noncompliance  with  sta- 
tutory regulations,  he  cannot  enforce,  and  has  consequently  lost 
what  he  had  advanced,  he  suffers  'the  penalty'  of  non-compliance 
with  those  regulations.  Regarding,  then,  the  disability  to  serve 
in  Parliament,  *'  upon  such  election,"  in  its  true  light,  it  is  de- 
nuded of  the  character  of  penalty  or  forfeiture,  and  seen  as 
simply  a  measure  of  precaution  and  prevention,  no  more  than 
commensurate  with  the  exigency.  One  falling  within  tlfe  ope- 
ration of  this  rule,  thus  understood,  may  represent  in  Parlia- 
ment the  county  within  which  is  the  borough  he  cannot  re- 
present, as  a  borough,  on  the  vacancy  which  his  own  or  agent's 
acts  had  occasioned ;  he  may,  if  similarly  disabled  in  respect  of 
the  county,  yet  represent  a  particular  borough  within  it ;  and 
this,  because,  were  it  otherwise,  the  rule  of  law  would  be  ex- 
tended beyond  the  occasion  to  which  it  was  desired  to  be  appli- 
cable. It  would  probably  also  be  held,  on  this  principle,  that 
if  A.  and  B.  were  returned  to  parliament  for  a  particular  county, 
or  borough,  and  B.  were  to  be  afterwards  unseated,  on  the 
ground  of  bribery;  and  immediately  afterwards,  and  coin- 
cidently  with  the  issuing  of  the  new  writ,  A.  were  to  die, — 
there  was  nothing  to  prevent  B.  being  returned  iu  the  place 
of  A.,  together  with  D.,  iu  the  place  of  B.,  disqualified.  This 
is  a  case  strongly  testing  the  principle  on  which  the  i-ule  is 
founded.  B.  would  not  be  '  serving  in  parliament  upon'  the 
*  election^  in  respect  of  which  he  had  been  unseated  and  declared 
disqualified.  Suppose,  again,  one  disabled  by  bribery  from 
being  re-elected  on  the  vacancy  thereby  occasioned,  after  his 
place  had  been  duly  filled  by  one  who,  after  taking  his  seat, 
dies,  or  accepts  disqualifying  office,  whereby  the  seat  is  once 
again  vacant,  what  is  to  prevent  the  former  candidate  fi*om  then 
contesting  the  seat,  but  the  application  of  a  principle  which 
would  inflict  virtual  disability  through  the  whole  parliament  ? 
Yet  the  same  constituency  would  return  him,  which  he  had 

w.  X 
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been  alleged  to  have  corrapted.    It  would  have  been  otherwise^ 
had  the  statute  of  William  contained  an  enactment  like  that  of 
ttat.  40  Geo.  3,  c.  118,  bs.  1  and  3,  disabling  him  ''  to  serve  in 
THAT  PXRLI4MBKT  FOB  8U0H  coiinty,  boToughy  or  placc."  The 
distinction  is  obvious  and  grea^  between  the  words  '^upon  such 
election/'  and  *'  in  that  parliament ;"  and  the  legislature  must 
be  presumed  to  have  had,  and  to  have,  good  reasons  for  maintain- 
ing the  distinction.     It  would,  indeed,  be  going  a  great  way, 
to  disable  a  man  to  serve  throughout  a  parliament,  in  respect  of 
a  single  unauthorized  and  unknown  act  of  bribery  by  an  agent 
AVe  have  now  seen  the  consequences  annexed  by  the  law  of 
parliament  to  a  single  act  of  bribery  committed  by  either  a 
candidate  directly  and  personally,— or,  with  his  knowledge  and 
consent,  by  his  agent ;  or  by  that  agent  without  his  knowledge 
and  consent    In  all  these  cases,  the  seat  acquired  under  such 
circumstances  is  void.    It  must  not  be  forgotten,  however,  that 
AN  ACT  OF  BRiBBBY  must  be  established,  in  order  to  entail 
this  consequence.    The  mere  attempt^  or  offer  to  commit  it^ 
will  not  suffice,  as  has  already  been  fully  explained.    It  may 
here  be  added,  that  the  54th  section  of  the  Municipal  Corpo- 
ration Act,*  which  is,  mutatis  mutandis^  almost  verbatiin  the 
same  with  the  7th  section  of  stat.  2  Geo.  2,  c.  24,  adds  to 
the  words  in  that  section  ^'  shall  corrupt  or  procure,"  the  im- 
portant words  ''  OR  OFFER  to  corrupt  or  procure  J*    Had  these 
words  been  in  the  7th  section  of  the  2  Geo.  2,  c.  24,  an  offer  by 
a  candidate  to  bribe  would  have  been  placed  on  the  same  foot- 
ing as  an  actual  bribe.    This  is  a  legislative  recognition  of  the 
construction  which  has  been  placed  on  the  latter  clause  of  the 
7th  section  of  the  Bribery  Act  by  both  committees  of  the 
House  of  Commons  and  courts  of  law. — It  has  been  held,t 
under  this  54th  section  of  the  Municipal  Corporation  Act,  that 
the  offence  of  ^^  corrupting*'  a  voter  is  complete,  where  the 
bribe  is  offered  and  accepted^  and  the  voter  promises  to  vote 
in  pursuance  of  the  corrupt  contract,  though  he  may  break  his 
promise,  or  never  have  intended  to  perform  it:— but  that  where 
a  bribe  is  offered,  and  not  accepted,  the  offence  of  ^^  offering  to 
corrupt"   is  completed;  and  the  proper  question  for  the  jury 
is—"  whether  the  offer  was  accepted."    If  it  were,  the  former, 

•  6  &  6  Will.  4,  c.  76. 

t  Harding  v,  Stokti,  2  M.  £c  W.  233. 
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if  it  were  not,  the  latter  offence  is  established,  and  the  verdict 
must  be  accordingly. 

The  modem  procedure  of  Select  Committees,  especially  since 
the  year  1841,  when  stat.  4  &  5  Vict  c.  57,  was  passed,  re* 
moves  much  practical  difficulty  experienced  before  that  time, 
as  the  election  reports  of  the  last  twenty  years  amply  evidence,* 
in  ascertaining  the  fact  whether,  a  previous  committee  did  or 
did  not  pronounce  their  decision  on  the  ground  of  bidbery. 
Innumerable  ingenious  arguments  of  counsel  there  testify  the 
necessity  for  some  change  in  the  system.  It  certainly  seems 
strange  that  when  a  committee  had  the  petition  before  them  as 
the  record,  and  the  evidence  was  applied  to  its  respective  alle- 
gations, the  committee  did  not,  in  every  instance,  by  their  reso- 
lution, deliver  judgment  secundum  allegata  et  probata^  specify- 
ing, inperpetuum  ret  tegHmanium,  not  only  what  was  their  deci- 
sion, but  on  what  grounds  it  had  proceeded.  It  is  now,  however, 
at  all  events  with  reference  to  bribery,  otherwise.  The  resolution 
of  the  Committee  directly  and  conclusively  establishes  the  fact 
of  a  candidate's  having  been  guilty,  and  that  whether  person- 
ally or  by  his  agents,  and  also  whether  with  or  without  his  know- 
ledge, of  bribery  at  the  election  which  is  the  subject  of  Inquiry. 
The  mere  production  of  such  a  resolution  is  notice  to  all  the 
world  of  the  legal  and  conclusive  finding  which  it  pui^rts  to 
contain^  It  Ib  the  judgment  of  a  court  of  competent  jurisdiction. 
In  the  Dungarvani  case,  the  counsel  for  the  sitting  member 
stated — ^^  that  bribery,  if  imputed  as  a  disqualification,  must  be 
either  specifically  found,  or  at  any  rate  clearly  collected  from 
the. evidence''— and  in  that  case,  after  much  discussion  on  the 
point,  the  minutes  of  die  evidence  before  a  former  committee 
were. put  in  and  read; — '^and  if  the  former  committee  had 
found  Mr.  Jacob  *  guilty  of  bribery^  at  the  last  election,  there 
would  not  have  been  any  opposition  to  the  petition.^'  This  is 
now  the  invariable  practice ;  and  all  questions  as  to  evidence 
are  silenced  by  the  production  of  the  resolution.  By  the  force  of 
that  document,  the  member  expressly  found  by  it  guilty  of 
bribery,  is  disqualified  for  standing  at  the  new  election ;  and  if 
he  be  returned,  the  Section  will,  on  petition,  be  declared  void. 
To  entitle,  however,  an  opponent  to  be  seated,  after  such  a  con- 

*  See,  among  very  many  othera,  the  Dungarvon  case,  K.  &  O.  6, 
and  the  Second  MaidiUm§,  F.  6c  F.  67  L 
t  K.  &  O.  27,  28  [a.  d.  1834]. 

x2 


466         JURISDICTIOK  OF  SELECT  COMMITTEES — 

test,  by  a  Select  Committee,  proper  evidence  must  be  laid  be- 
fore it,  that  the  disqualification  of  the  sitting  member  was  pro- 
perly evidenced  to  the  electors,  so  as  to  cause  votes  given 
afterwards  for  the  disqualified  person  to  be  considered  as  thrown 
away  and  lost ;  in  which  case  the  petitioner,  proving  himself  in 
a  majority  after  deducting  such  vitiated  votes,  will  be  seated. 
In  the  second  Newcastle-under^Lyme  case,  the  following  was 
the  form  of  "  notice  and  protest"  adopted.* 

"  To  W.  U.  L.,  Esq.,  the  returning  officer  of  the  borough 
of  Newcastle-under-Lyme.  We,  the  undersigned  electors  of 
the  borough  of  Newcastle-under-Lyme,  do  hereby  give  you 
notice,  that  the  Select  Committee  of  the  House  of  Commons, 
duly  appointed  to  try  the  matter  of  the  petition  of  certain  elec- 
tors of  the  said  borough,  complaining  of  an  undue  election  and 
return  of  members  to  serve  in  this  present  parliament  for  the 
said  borough  at  the  last  election  for  the  said  borough,  so  far  as 
the  same  concerned  J.  Q.  H.,  Esq.,  one  of  the  persons  so  re- 
turned, did,  on  tlie  11th  day  of  May,  1842,  make  their  report 
to  the  House  of  Commons,  a  copy  of  which  said  report,  duJy 
attestcdy  is  Jtereunto  annexed.  And  we  do  hereby  give  you 
further  notice,  that  the  said  J.  Q.  H.  having  been,  by  the  said 
committee,  found  guilty  of  bribery  at  the  said  last  election  for 
the  said  borough  as  aforesaid,  is  incapable  of  being  elected  on 
the  present  vacancy  to  serve  in  this  present  parliament  for  the 
said  borough,  and  therefore  we,  the  undersigned,  do  accordingly 
object  to,  and  protest  against,  the  nomination  of  the  said  J.  Q.  H. 
as  a  candidate,  and  against  the  election  and  return  of  the  said 
J.  Q.  H.  as  a  member  to  represent  the  said  borough  of  New- 
castle-under-Lyme at  the  present  election;  and  we  do  give  you 
further  notice,  that  all  votes  given  in  favour  of  the  said  J.  Q.  H. 
at  til  is  present  election  of  a  member  to  serve  in  parliament  for 
the  said  borough,  will,  on  account  of  the  ineligibility  of  the  said 
J.  Q.  H.,  be  of  no  effect,  but  entirely  lost  and  thrown  away. 
Dated  this  13th  day  of  June,  1842.  (Signed)         G.  H. 

J.  M." 

It  is  of  great  importance  that  this  document  should  be  framed, 
as  is  the  above,  with  due  distinctness,  so  as  to  obviate  all  pre- 
tence for  the  electors  afterwards  alleging  that  they  had  not  had 
as  lull  noticef  of  the  disqualification  of  the  candidate  for  whom 
they  had  voted,  as  the  nature  of  the  case  admitted  of.     In  the 

•  B.  &  Au9t.  669,  570.  f  Ante,  p.  232. 
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Second  Cheltenham  case,*  [a.d.  1848],  the  notice  stated  simply, 
that  "  the  Honourable  C.  F.  B.,  a  candidate  at  this  election, 
was  guilty,  by  himself  or  his  agents,  as  well  of  bribery  as  of 
treating,  and  other  corrnpt  practices,  at  the  election  for  tiie  said 
borough  held  on  the  30th  day  of  July  last  [1847],  and  is  thereby 
rendered  ineligible  and  incapable  of  being  elected  to  serve  as  a 
burgess  in  parliament  for  the  said  borough,  upon  the  present 
vacancy."  No  evidence  was  then  adduced  of  the  fact  of  bribery 
and  treating  on  the  former  election,  and  the  committee  resolved 
that  the  sitting  member  "  was  not  duly  elected''  —and  that, 
''being  a  candidate  at  the  election  for  the  said  borough,  held  on 
the  30th  July,  1847,  he  had  been,  through  his  agents,  guilty  of 
treating  at  such  election,"  and  "in  consequence  thereof  was, 
at  the  last  election  held  on  the  29th  June  last,  incapable  of 
being  elected,  or  sitting  in  parliament  for  the  said  borough." 
The  sitting  member's  counsel  then  admitted  that  the  number  of 
electors  who  had  been  served  with  the  above  '  notice'  was  suffi- 
cient to  place  the  petitioner  in  a  majority,  if  it  were  held  that 
the  '  votes  of  such  electors  had  been  thrown  away.'  It  was 
then  argued  against  the  petitioner,  that  his  'notice'  was  altogether 
insufficient  and  ineffectual.  That  no  acts  of  bribery  or  treating 
were  stated  in  it ;  it  was  not  founded  on  a  resolution  of  a  Com- 
mittee of  the  House  of  Commons ;  or  the  determination  of  the 
fact  by  a  competent  tribunal ;  or  on  some  notorious  fact  capable 
of  being  immediately  ascertained  by  the  electors ;  it  amounted 
to  a  mere  allegation  of  disqualification,  neither  proved,  admitted, 
nor  notorious,  and  so  far  from  being  capable  of  immediate  ascer- 
tainment at  the  time  when  given,  the  evidence  of  it  had  occupied 
the  committee  several  days.  Nor  had  there  been  any  judg- 
ment^ of  either  a  committee,  or  court  of  law :  and  in  fact,  it 
was  proved  that  on  the  '  notice'  being  given  at  the  election,  the 
sitting  member  publicly  contradicted  the  fact  of  his  being  dis- 
qualified. These  reasons  appear  to  have  satisfied  the  committee, 
who  finally  simply  declared  the  election  void ;  thereby  refusing 
to  seat  the  petitioner,  because  he  had  not  succeeded  in  proving 
that  his  opponent's  votes  had  been  thrown  away.  In  the  Se- 
cond  NewcastU-under-Lyme  case,  no  question  was  raised,  nor 
indeed  could  have  been  raised  successfully,  as  to  the  sufficiency 
of  the  notice ;  and  the  committee  seated  the  petitioner. 

It  may  be,  however,  that  no  resolution  of  a  Select  Committee 
•  Printed  Minutes,  yamm;  P.  R.  &  D.  234. 
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f  pedfying  tke  disablmg  gitmnds  on  which  they  had  proceeded 
(^an  be  prodQced,  as  no  evidence  of  the  kind  had  been  hdd 
before  them.  Under  these  drcnmstances  subatantrre  eridenoe  of 
the  bribery  on  the  former  occasion  must  be  giren,  as  if  on  an 
original  enquiry.*  This  was  die  coarse  adopted  on  two  recent 
(>ocasions^  in  ^  year  1848,  the  Second  CMienhamj\  as  we 
haye  akt»dy  seen,  and  in  the  Second  Honham.  X  In  tiie 
former,  a  petition  haying  been  presented  on  the  ground  of 
bribery  and  treating^  claimed  the  teat  for  the  ansncoeflsfhl  can- 
didate ;  but  the  claim  being  abandoned  at  the  earliest  moment 
l>efore  the  committee,  the  election  was  dedared  yoid,  and  on 
the  second  election  that  nnsnceessfol  candidate  stood  and  was 
returned.  He  was  then  petitioned  ^;ainst^  on  the  gronnd  of 
his  haying  been  disqualified  for  standing  at  the  second,  be- 
cause of  bribery  and  treating  at  the  foimcr  election.  It  was 
urged  on  his  behalf,  that  as  the  seat  had  been  claimed  on  ihe 
former  occasion,  the  evidence  bow  offered  oaght  to  have  been 
then  brought  forward;  and  not  having  Ueen,  that  the  parties 
were  "  estopped*'  from  going  into  it  on  the  second  occasion. 
The  Committee  resolved  that  it  was  competent  to  them  to  adduce 
the  proposed  evidence,  and  the  matter  was  gone  into  at  length, 
and  successfolly,  as  far  as  related  to  avoiding  tiie  seat 

In  the  Second  Horsham,  the  seat  had  not  been  claimed  on 
the  former  occasion  by  the  present  sitting  member,  and  it  was 
urged  by  the  petitioner's  counsel,  that  it  had  consequently  been 
impossible  to  give  evidence  of  bribery  and  -treating  by  tiie  sit- 
ting member  and  his  agents  on  that  occasion;  that  it  was  oidy 
on  the  then  petition  that  he  could  be  made  to  answer  for  Ms 
acts  at  the  former  election.  In  this  case,  also,  the  Committee 
allowed  the  evidence  to  be  fully  gone  into,  which  was  held  to 
establish  a  case  of  treating;  and  the  Committee,  declaring  the 
Hitting  member  disabled,  by  reason  of  it,  from  standing  at  the 
ensuing  election,  and  not  duly  elected,  seated  the  petitioner,  on 
)iis  placing  himself  in  a  majority.  The  notice  served  in  this 
ease  on  the  electors  was,  though  longer  and  more  formal  than 
that  in  the  Second  Cheltenham  case,  liable  to  all  die  objections 
which  had  been  successfully  urged  against  the  latter.    It  oon- 

•  Maiditone,  F.  &  F.  679. 

t  Primed  Minutes,  pasftm ;  P.  R,  &  D.  226. 

%  Printed  Minutes,  poMim;  P,  R.  &  D.  242. 
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tained  a  ^mere  allegation  of  disqualification'  and  that  in  the  most 
general  terms,  for  giving  'meat,  drink,  entertainment  or  provi- 
sion to  or  for  divers  persons  having  votes,'  naming  none.  It 
was  in  fact  a  petition  turned  into  a  notice,  bat  not  followed  or 
accompanied  by  any  names.  No  such  objection,  however,  seems 
to  have  been  taken  to  the  sufficiency  of  the  notice  on  these 
grounds,  as  had  been  urged  in  the  Horsham  case ;  and  the  dif- 
ferent issues  of  the  two  cases  may,  perhaps,  be  referred  to  the 
different  views  taken  of  the  sufficiency  of  the  'notices'  which  had 
been  served  on  the  electors.  In  both  these  cases,  which  have 
occasioned  much  discussion,  the  Committees  appear  to  have 
done  right,  as  far  as  relates  to  allowing  the  parties  to  prove  that 
in  point  of  fact  a  legal  disqualification  existed  at  the  time  of 
the  election.  They  were  to  try  the  matter  of  the  petitions,* 
and  if  those  petitions  disclosed  a  case  of  disability  on  the  part  of 
a  candidate  to  stand  at  the  election  complained  of,  the  Com- 
mittee were  bound  to  try  that  matter,  and  give  a  true  judg- 
ment according  to  the  evidence.  Whether  that  evidence 
might  or  might  not  have  been  adduced  on  a  former  occasion, 
was  quite  beside  the  question  before  the  Committees,  who  had 
to  administer  the  law  of  parliament  as  they  found  it  If  the 
principles  of  that  law  have  been  correctly  expounded  in  the  fore- 
going pages,  both  Committees  acted  in  conformity  with  it  in 
receiving  evidence  of  what  had  occurred  at  the  previous  elec- 
tion, as  &r  as  concerned  a  party,  to  each  election,  accused  of 
bribery  and  treating  at  that  previous  one,  and  then  standing 
at  the  latter  one.  Their  procedure,  however,  has  been,  as 
above  intimated,  the  subject  of  considerable  comment;  and 
the  matter  may  be  seen  iGu*gued  in  a  work  written,  shortly 
afterwards,  on  that  particular  question,t  vnth  so  much  force 
and  ingenuity,  that  it  is  proper  to  consider  the  reasons  there 
adduced.  On  the  doctrine  laid  down  in  the  text,  the  decisions 
of  the  two  Committees  in  question  can  be  supported,  as  far  as 
they  proceeded,  upon  the  principle  of  both  the  common  and 

*  It  was  on  this  ^und  that  the  Evesham  Committee  (F.  &  F.  529, 
531 ),  allowed  a  sittmg  member  disqualified  oo  the  ground  of  personal 
bribery,  to  continue  before  the  committee  resisting  the  claim  of  the  peti- 
tioner to  the  vacant  seat. 

t  Mr.  Pickering's  Controverted  Filections»  pa$tim,  Mr.  Pickering 
states,  in  a  note,  that  he  argues  the  question  of  bribery  and  treating,^ as 
on  the  same  footing.  In  the  present  work,  the  point  relating  to  Treatbg 
is  discussed  in  the  ensuing  chiapter. 
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statute  law,  as  declared,  if  no  where  else,  by  the  act  of  7 
Will.  3,  c.  4,*  that  bribery  ipso  facto  disables  and  incapacitates 
a  man  for  being  elected,  or  serving  upon  the  election  in  respect 
of  which  it  is  committed.  If  that  be  so,  the  question  becomes 
one  merely  as  to  the  media  of  proof,  as  regards  first,  the  ques- 
tion before  a  Select  Committee,  and  secondly,  the  question 
before  the  electors,  with  a  view  to  treating  them,  as  having 
lost,  by  throwing  away,  their  votes;  a  Select  Committee  has 
an  undoubted  right,  and  is  indeed  bound,  to  entertain  evidence 
as  to  the  act  having  been  committed,  which  entails  the  disability. 
If  sufficiently  evidenced  by  the  resolution  or  judgment  of  a  pre- 
vious committee,  it  will  be  conceded  that  it  justifies  and  requires 
that  before  which  it  is  adduced,  to  declare  the  election  void,  as 
iar  as  regards  the  person  named  in  that  resolution.  If  there 
have  been  no  such  resolution,  it  will  be  necesary  to  establish 
the  fact  of  disability  by  appropriate  substantive  evidence;  and  it 
does  not  afiect  the  question  to  speak,  as  has  often  been  spoken, 
in  arguments  before  the  committees  on  such  occasions,  of 
*  entering  into  and  trying  the  merits  of  a  previous  election,' 
If  there  be  any  inconvenience,  he  at  least  cannot  complain  of 
it,  whose  own  voluntary  acts  and  conduct  on  both  occasions 
induce  the  necessity  of  the  inquiry.  In  one  or  other  of  these 
ways,  then,  may  be  established  before  a  committee,  the  fe-cts 
which  suffice  to  annul  a  second  election,  as  far  as  it  is  de- 
pendent upon  the  conduct  of  a  candidate  at  both  that  election 
and  the  one  out  of  which  it  arose.  All  that  a  Select  Com- 
mittee can  do,  under  such  circumstances,  is  to  declare  him  not 
duly  elected  at  the  second,  and  that  it  was  a  void  election. 

The  second  question  is  that  which  relates,  in  the  first  in- 
stance, to  the  electors  at  the  election,  and  in  the  second,  to  con- 
sequent proof  before  the  Select  Committee.f 

•  Ante.  pp.  425,  426. 

t  "  We  cannot  try  the  merits  of  the  former  election,"  said  the  com- 
mittee in  the  Second  llchester  case,  2  Peck.  245  [a.  d.  1804],  in  deciding 
that  a  voter  was  not  incapacitated  by  bribery  at  an  election,  from  voting  at 
the  election  ensuing  the  avoidance  of  it.  In  citing  this  decision  (ante, 
p.  435),  it  is  said,  that  for  the  committee  to  have  done  so,  would  have  been 
to  usurp  legislative  powers ;  and  this  might,  at  Rrst  sight,  seem  to  militate 
against  the  doctrine  contended  for  in  the  text  above.  It  is,  however,  not 
so,  with  regard  to  either  principle,  or  authority.  As  to  principle,  a  bribing 
candidate  ought  not  to  stand  on  the  election  ensuing  that  avoided  by 
his  own  bribery,  lest  he  should  thereby  reap  the  fruits  of  that  bribery : 
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That  a  vote  may  be  thrown  away  by  the  wilful  act  of  a 
voter  who  persists  in  giving  it  to  one  whom  he  knows  to  be  in- 
eligible, is  so  thoroaghly  well  established,  that  nothing  but  an 
act  of  parliament  can  alter  the  law.  How  then  is  the  voter  to 
be  fixed  with  knowledge  entailing  such  a  grave  consequence  ? 
'  The  answer  is,  the  best  means  practicable  must  be  resorted  to, 
not  to  give  him  demonstrative,  but  reasonable  proof,  regard 
being  had  to  the  time  and  the  occasion.  If  he  be  not  satisfied, 
he  may  disregard  the  notice  or  communication  made  to  him ; 
and  if  on  the  matter  being  subsequently  judicially  examined,  it 
cannot  be  proved  that  the  incapacity  did  in  fact  exist  at  the 
time  of  the  election ,  and  also  that  he  had  had  sufficient  notice 
of  the  existence  of  that  fact,  neither  he,  nor  the  candidate  for 
whom  he  had  voted,  will  be  prejudiced,  for  a  Select  Committee 
will  determine  the  vote,  and  the  election,  valid..  If,  again,  it 
shall  hold  that  the  incapacity  did  exist,  but  that  the  notice  of 
it  was  insufficient^  the  committee  can  not  determine  that  the 
vote  had  been  thrown  away ;  but  only  that  it  was  ineffectual, 
because  given  in  ignorance,  to  one  who  could  not  profit  by  it : 
on  which  account  the  election  will  be  set  aside,  and  the  voter 
may  effectually  exercise  his  franchise  at  the  next.  It  thus  ap- 
peal's, that  the  voter  must  use  his  discretion,  when  he  receives 
what  professes  to  be  notice  of  the  candidate's  incapacity.  If  he 
be  content  with  it,  he  will  either  not  vote  at  all,  or  vote  for 
another ;  if  he  be  not  content  with  it,  aud  a  committee  after- 
wards be  of  bis  opinion,  that  he  had  not  had  sufficient  notice  of 
an  actual  incapacity, — or  that  though  the  notice  was  sufficient, 
it  regarded  a  non-existing  incapacity, — in  such  case  the  voter 
has  sustained  no  prejudice.  But  if  the  committee's  decision 
should  be  that  there  was  an  incapacity,  and  that  he  had  had 
sufficient  notice  of  it,  he  cannot  complain,  if  it  hold  that  he  had 
thrown  away  his  vote  at  the  election.  Circumstances  may  ren- 
der the  exercise  of  his  discretion  on  such  occasions,  one  of  more 
or  less  difficulty  and  risk.  If  the  alleged  incapacity  be  one,  for 
instance,  arising  out  of  the  candidate's  being  concerned  in  some 

but  the  voter  whom  he  had  bribed  may  well  be  allowed  to  vote  on  the 
second  election,  because  he  who  had  corrupted  hira  can  not  be  a  candi- 
date  ;  and  the  voter  may  then  vote  honestly  for  another.  And  there  is 
no  authority^  in  either  decisions  of  Election  Comroiitees,  or  statute  law, 
for  disabling  a  voter  to  exercise  his  franchise  on  the  second  election,  if 
he  shall  not,  in  the  meanwhile,  have  been  legally  incapacitated  to  do  so, 
by  a  lawful  conviction  for  bribery.    AntCi  p.  163. 

'  x6 
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government  oontntct — and  the  fact  be  not  saggested  tOl  actual 
proof  in  time  for  the  dection  be  impotBible,  all  that  can  be 
reasonably  required,  is  toch  notice  to  the  deetory  as  may  eaaF- 
ble  him  harlj  to  exercise  bis  own  discretion,  as  to  acting  or  not 
acting  on  the  notice  given  to  him.  If  the  incapacity  arise 
out  of  notorious  hcts,  the  electors  will  be  under  no  endianasB- 
ment  as  to  acting  upon  them,  espedally  when  brought  home  to 
them  by  formal  notice.  If,  again,  the  candidate  admit  the  inca- 
pacity, or  the  facts  alleged  to  constitute  it,  the  voter^s  difficulty 
in  like  maimer  ceases.  Suppose,  however,  that  that  incapacity 
should  arise  out  of  an  alleged  act,  or  acts,  of  bribery  at  a  former 
election :  and  suppose  that  even  names  should  be  specified,  and 
that  the  voters  have  the  opportunity  or  disposition  for  inquiring 
into  the  truth  of  the  imputation :  the  individuals  in  question,  and 
the  candidate,  or  any  of  them,  may  deny  the  fact  What  is 
the  voter  then  to  do  ?  No  one  at  the  dection  has  authority  to 
receive  evidence  on  oath,  if  any  such  be  adducible,  upon  the 
subject :  and  while  the  voter  is  trying  to  ascertain  how  fhcts 
stand,  the  election  is  over,  without  his  having  voted.  In  what 
respect  then,  is  a  notice  adding  the  fkwie  of  a  person  alleged  to 
have  been  bribed,  practically  more  efficient  than  one  alleging, 
with  equal  positiveness,  the  facts  of  bribery,  without  the  name? 
Even  in  the  simplest  case  which  can  be  proposed — that  which 
occurred  in  the  Second  Newcaitle-imdeT'Ia^me  caee,* — of  a 
certified  copy  of  the  resolution  of  a  Select  Committee  being 
annexed  to  the  notice  or  protest :  it  is  conceivable  that  such  a 
document  may  be  wholly  or  in  part  spurious,  and  have  there- 
fore imposed  upon  the  electors. 

It  has  been  contended,!  that  if  tiie  fitct  out  of  which  the  in- 
capacity arose,  was  neither  admitted  by  the  party  concerned ; 
nor  too  notorious  (a  vague  term  for  practical  purposes)  to  re- 
quire an  admission  or  denial;  nor  capable  of  being  easily  ascer- 
tained; the  disqualification  must  oetudUy  exist,  and  not  be 
contingent  on  the  result  of  subsequent  inquiry :  in  other  words, 
that  the  mere  charge  ought  not  to  disqualify,  in  the  absence  of 
a  conviction  by  a  competent  tribunal :  that  if  it  could,  there 
might  be  thrown  on  a  Select  Committee  the  duty,  for  instance,  of 
afterwards  trying  for  high  treason  one  returned  as  a  member  of  the 
House  of  Commons,  on  a  petition  against  his  return.  To  this  latter 
case  it  may  be  conclusively  answered,  however,  that  disqualifica- 
•  Ante,  p.  466.  i  Pickering,  p.  87. 
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tion  for  treason  or  felony  does  not  exist,  till  attainder ,  as  ex- 
pressly stated  by  Lord  Coke  ;*  that  mere  indictment  carries  no 
disqnalification  for  parliament,  till  conyiction.t  But  the  case 
is  widely  difierent,  where  a  man  comes  forward  as  a  candidate 
to  serve  in  parliament,  who  can  be  proved  to  have  committed 
acts  ezpresdy  declared  by  the  law  to  disable  and  incapacitate 
him,  **  on  snch  election,"  to  serve  in  parliament  for  the  place 
where  he  has  committed  those  acts.  Ipso  facto,  he  is  disabled, 
and  his  election  declared  a  nullity :  nor  can  he  defeat  the  law 
of  parliament,  by  any  act  of  his  own,  snch  as  abstaining  from 
a  claim  of  the  seat,  thereby  or  otherwise  depriving  a  committee 
of  the  power  of  adjudging  him  expressly  to  have  done  such 
acts :  so  adjudging,  however,  not  by  way  of  penalty  or  punish- 
ment, but  simply  to  secure  the  freedom  and  purity  of  elections. 
The  House  of  Commons,  moreover,  says  Whitelocke,|  as  a 
court,  and  council  of  state  and  justice,  is  guided  by  peculiar, 
more  high,  and  politic  rules  of  law  and  state,  than  the  ordinary 
courts  of  justice  are,  in  matters  between  party  and  party ;  and, 
considering  the  object  of  the  law  which  it  so  peculiarly  and  ex- 
dusively  administers,  may  deem  unnecessary  proof  having  been 
adduced  on  a  former  occasion,  if  it  be  adducible  on  that  with 
which  the  House,  through  its  committee,  is  immediately  con- 
cerned. 

In  the  year  1844,  in  the  Ecclesiastical  Court,§  it  was  held, 
in  accordance  with  a  judgment  in  the  Privy  Council,  that  'eX" 
commumcatio  ipso  facto y'  must  be  preceded  by  a  declaratory 
sentence  of  a  competent  court.  '^  It  is  impossible,"  said  Sir 
Herbert  Jenner  Fust,  '^  to  consult  the  authorities,  and  not  see 
that  senientio  declaratoria  is  requisite :  that  there  is  no  case  in 
which  excommunication  can  be  incurred,  vrithout  a  declaratory 
sentence Before  a  person  can  be  visited  with  thg  con- 
sequences of  excommunication,  he  must  be  pronounced  guilty 
of  the  offence  by  which  he  incurs  this  penalty :— and  when  the 
declaratory  sentence  has  been  pronounced,  the  law  has  already 
defined  the  particular  penalty,  namely,  excommunication: — 
but  the  consequence  of  this  penalty  never  can  attach  to  any 
person  who  has  had  no  opportunity  of  defending  himself.    It 

*  Ante,  p.  181 ;  and  see  Whitelocke,  c.  99. 

f  1  Comm.  Journ.  1 18  ;  104  Comm.  Jour.  519 ;  ante,  p.  111. 

t  Ante,  p.  417. 

i  Titchmareh  v.  Chafman,  3  Curteis,  840. 
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appears,  as  was  stated  by  Lord  Brougham  in  deUyeriiig  judg- 
ment in  the  case  of  Mastin  v.  Eacottj*  in  the  Privy  Council, 
that  in  every  passage  in  Lyndwoodj  in  which  ^^ exconummiicaiw 
ipso  fact o^^  id  said  to  be  incurred,  the  expression  used  is — 
'  sententia  declaratoria ' — '  incurrit  sententiam  exoommunica- 
tionis  ipso  facto/  The  penalties  attacliing  to  excommunication 
arc,  imprisonment  for  six  months,  but  by  recent  legislative 
<*nactm(']it,t  no  civil  penalty  or  incapacity  attaches,  or  arises,  in 
•rfHiK^ct  of  such  excommunication," 

This  doctrine  may  at  first  appear  to  &vour  the  argument 
that  a  ])arliain('ntary  conviction  of  bribery  is  requisite,  to  induce 
that  inca]>ucity  of  a  candidate  which  renders  votes  for  him  lost 
and  thrown  away  : — but  the  cases  are  not  parallel.  According 
to  the  true  construction  of  the  ecclesiastical  law,  and  in  accord- 
ance with  the  first  principles  of  English  law,  a  sentence  must 
precede  excommunication — i.  e.,  in  such  a  case  the  penalty  of 
six  months  imprisonment :  but  the  case  of  parliamentary  law 
under  consideration,  is  not  to  be  regarded  as  one  of  penalty,  at 
all ;  and  the  ado])tion  of  the  principle  suggested  would,  as  it 
has  been  attempted  to  show,  militate  against  the  spirit,  and 
frustnitt^  the  object,  of  the  electoral  law.  It  appears  proper, 
thcrci'orc,  to  regard  the  ineligibility  of  a  candidate  on  the 
•ground  ol'  his  having  committed  bribery,  as  afactj  in  existence 
at  th(>  time  when  the  notice  founded  on  it  was  given  to  the 
voter.  It  is  admitted  to  be  contrary  to  natural  justice,  that 
when  a  judicial  sentence  is  pronounced,  entailing  punishment, 
the  party  subjected  to  it  should  not  have  had  the  opportunity 
of  (lefeuding  himself;  but  this  is  totally  inapplicable  where  the 
(luestiun  is  solely  one  of  qualification  or  disqualification  in  point 
of  i'act,  for  representing,  in  parliament,  those  whose  rights 
must  be  vindicated,  at  least  as  rigorously,  as  those  of  the  candi- 
datt^  for  such  representation. 

A])])Iying  the  ])rinciples,  above  discussed,  to  the  decisions  of 
the  Second  Ctielteiiham  and  Second  H&i'sham  cases,  while  it 
si^eins  (lifiicult  to  support  the  former,  so  far  as  it  proceeded  on 
th(i  ground  of  insuflicient  notice  of  disqualification,  both  are  in 
accordance  with  parliamentary  law,  as  far  as  applicable  to  the 
case  of  bribery.  Whether  it  be  thus  also  in  the  case  of  treating 
is  a  matter  which  has  excited  difference  of  opinion,  and  will  be 
found  discussed  in  the  ensuing  chapter. 

•  2  Cmleis,  693.  t  53  Geo.  3,  c.  127,  s.  3. 
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Assuming,  however,  that  a  sufficient  notice  of  the  ineligibility 
of  a  candidate  is  duly  given  to  the  electors,  who  are  thereupon 
deemed  to  have  "thrown  away*'  their  votes  by  disregarding  it; 
the  next  question  is^  as  to  the  effect  of  such  notice, — whether 
the  candidate,  who,  after  striking  from  the  poll  all  votes  thus 
thrown  away,  succeeds  in  placing  himself  in  a  majority  of  good 
votes,  is  entitled  to  be  declared  duly  elected? 

The  affirmative  is  so  well,  and  has  been  so  long,  settled  as 
the  general  law  of  the  land,  alike  in  municipal  and  parliamen- 
tary elections,  and  is  founded  on  such  obvious  grounds  of  reason 
and  justice,  that  it  needs  no  assertion  or  vindication.  Were  the 
negative  of  the  proposition  to  be  upheld,  this  absurd  and  mis- 
chievous consequence  amongst  others  might  follow,  as  argued 
successfully  before  the  House  of  Lords,  in  the  case  of  Hawkins 
V.  Hex:*  that  a  majority  might  prevent  an  office  being  ever  filled 
up  at  all,  by  constantly  voting  for  a  disqualified  person. 

Few  propositions  of  law  rest  on  stronger  judicial  authority 
than  that  now  under  consideration.  In  the  year  1777,  for 
instance,  Lord  Mansfield  says—  "  Upon  the  election  of  a  mem- 
ber of  parliament,  where  the  electors  must  proceed  to  an  elec- 
tion, because  they  cannot  stop  for  that  day,  or  defer  it  to  an- 
other time,  there  must  be  a  candidate,  or  candidates :  and  in 
that  case,  there  is  no  way  of  defeating  the  election  of  one  can- 
didate proposed,  but  by  voting  for  another  ;*' f  and  Lord  Truro 
cited  this  opinion,  in  his  judgment  in  the  recent  case  of  Gosling 
V.  Veley ;  in  which  the  doctrine  in  question  was  elaborately 
discussed  by  the  judges  of  the  Court  of  Queen's  Bench,  and 
the  judges  of  the  Court  of  Common  Pleas  and  Exchequer  in 
Error — that  is,  by  all  the  common  law  judges  of  England.  The 
judgment  of  the  Court  of  Queen's  Bench,!  which  was  affirmed 
by  the  Court  of  Error,  was  long  considered ;  and  contained  the 
following  luminous  exposition  of  the  doctrine  that  a  majority  of 
electors  throws  away  its  voice,  and  allows  that  only  of  the 
minority  to  be  heard  and  prevail,  by  knowingly  voting  for  a 
disqualified  candidate. 

"  Where  an  elector,  before  voting,  receives  due  notice  that  a 
particular  candidate  is  disqualified,  and  yet  will  do  nothing  but 

*  2  Dow.  Cases  in  the  House  of  Lords,  138. 

t  Hex  V.  Munday,  2  Cowp.  538 ;  Gosling  v.  Veley,  12  Ad.  &  £11. 
416. 

^  7  Q.  B.  438,  439. 
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tender  his  vol o  for  him,  he  imist  be  taken  TofamtBiily  to 
from  exprciring  his  franchise ;  and  theiefore,  however  stron^^y 
he  may  in  fact  dissent,  and  in  howerer  strong  terms  he  may  dis- 
ekMehisdisflenty  hemustbetnkenin  law  to  assent  to  the  election 
of  the  opposing  and  qualified  candidate;  for  he  will  not  take 
the  only  course  by  which  it  can  be  reibt^y  ti»t  is,  the  hdping 
to  the  election  of  some  other  person.    He  is  present  as  an  elector; 
his  presence  connts,  as  sndi,  to  make  up  die  requisite  number 
of  electors,  where  a  certain  number  is  necessary :  but  he  attends 
only,  as  an  elector,  to  perform  the  duty  which  is  cast  on  him  by 
the  franchise  he  enjoys  as  elector;  he  can  speak  only  in  a  par- 
ticular lang^uage ;  he  can  do  only  certain  acts ;  any  otiier  lan- 
guage means  nothing ;  any  othcar  act  is  merely  nuU ;  his  duty- 
is  to  assist  in  making  an  election.    If  he  dissent  from  the  choice 
of  A.,  who  is  qualified,  he  must  say  so  by  voting  for  some  other 
also  qualified:  he  has  no  right  to  employ  his  franchise  merely 
in  preventing  an  election,  and  so  defeating  the  object  for  which 
he  is  empowered  and  bound  to  attend.    And  this  is  a  vrise  and 
just  rule  in  the  law.    It  is  necessary  that  an  election  should  be 
duly  made,  and  at  the  lawful  time ;  the  electoral  meeting  is 
held  for  that  purpose  only:  and  but  for  this  rule,  the  interest  of 
the  public,  and  the  purpose  of  the  meeting,  might  both  be  de- 
feated by  the  perverseness  or  the  corruption  of  electors,  who 
may  seek  some  unfeir  advantage  by  postponement.    If,  then, 
the  elector  will  not  oppose  the  election  of  A.  in  the  only  legal 
veay,  he  throws  away  his  vote  by  directing  it  where  it  has  no 
legal  force :  and  in  so  doing,  he  voluntarily  leaves  unopposed, 
i.  e.  assents  to,  the  voices  of  the  other  electors." 

In  the  Court  of  Exchequer  Chamber,  Mr.  Baron  Rolfe  (since 
Lord  Cranworthy  C.)  expressed  himself  with  equal  decision, 
though  dissenting  from  the  judgment  of  the  Court  of  Queen's 
Bench  on  other  grounds. 

^'  In  the  case  of  elections,  the  electors  have  only  one  duty 
to  perform,  one  power  to  exercise,  i.  e.  to  elect  an  eUgible  per- 
son. The  question,  in  substance,  put  to  each  elector  is  this: 
'for  what  eligible  candidate  do  you  vote?'  If  the  elector  will 
not  answer  this  question,  then  the  election  proceeds  as  if  he 
were  absent:  he  forms  no  part  of  the  assembled  electors.  If  he 
answer  it  by  naming  some  one  whom  he  knows  to  be  ineligible, 
as,  for  instance,  if  he  name  a  woman  in  a  case  where  a  man  only 
is  eligible,  then  the  election  proceeds  as  if  the  voter  had  declined 
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to  vote  at  all.  He  has  wilfully  declined  to  give  a  vote  which 
can  in  any  way  influence  the  result  of  the  election.  The  elec- 
tion is  to  be  d^ided  by  the  majority  of  those  who  take  part  fai 
it ;  and  no  one  is  deemed  to  take  part  in  it,  who  wilfully  votte 
for  a  person  whom  he  knows  to  be  ineligible."* 

This  case  was  carried  by  appeal  to  the  House  of  Lords,  and 
argued  in  February,  1862— -but  judgment^  has  not  yet  been  de- 
livered. The  counsel  t  for  the  appellant^  however,  did  not 
question  the  propositions  above  referred  to,  as  applicable  to  the 
law  of  parliamentary  election,  but  only  contested  their  rele- 
vancy to  the  case  of  parishioners  voting  for  a  church  rate. 

Thus  far  has  been  traced  the  chief  parliamentary  consequence 
of  a  voter's  having  been  bribed  by  a  candidate,  either  indivi- 
dually, in  his  own  proper  person;  or  by  one  whom  he  has 
constituted  his  agent,  far  that  purpose;  or  by  one  whom  he 
had  employed  as  his  agent,  but  not  for  that  purpose,  and  who 
had  bribed  without  his  principal's  knowledge,  or  consent.  The 
same  consequence,  it  has  been  seen,  is  annexed  to  the  act  done 
in  any  of  these  three  ways — ^viz.  the  election  may  be  avoided; 
the  candidate  is  disabled  from  standing  at  the  ensuing  one; 
and  if  he  do,  all  votes  given  for  him,  after  due  notice  of  his 
incapacity,  will  be  nullified,  and  entitle  his  opponent  to  be 
declared  the  sitting  member,  if  he  succeed  in  establishing  a 
majority  of  the  valid  votes  which  have  been  given  on  eiUier 
side. 

It  must  be  observed,  that  this  negative  result,  for  sadk 
it  may  to  some  extent  be  designated,  does  not  constitute  the 
only  serious  consequence  of  a  single  act  of  bribery  by  a  can- 
didate or  his  agent:  nor  was  it  to  secure  this  result  alone, 
which  could  have  been  attained  without  it,  that  the  stat.  4  &  6 
Vict.  c.  67,  was  passed,  requiring  a  report  to  the  House,  by  the 
Select  Committee,  *^  separately  and  distinctly  upon  the  ftEU^t  or 
facts  of  bribery  which  should  have  been  proved  before  them,'' 
and  if  such  had  been  proved,  then  whether  that  bribery  should 
or  should  not  have  been  proved  to  have  been  '^  committed  with 
the  knowledge  and  consent  of  any  sitting  member,  or  caneU" 
date,  at  the  election."  The  act  simply  orders  the  Select  Com- 
mittee to  do  this,  but  indicates  no  course  to  be  taken  in  conse- 

•  12  Q.  B.  364,  365. 

t  Serjeant  Byles  and  Mr.  Mellor,  Q.  C.  The  author  was  present  at 
the  argument. 
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.  quence  of  it.  While  one  result,  however,  is  that  whiefr  has 
been  explained,  namely,  to  afford  condusiye  evidence  of  the 
fact,  with  a  view  to  any  subsequent  election  ~ and  a  Select 
Committee  appointed  to  inquire  into  it ;  another  is,  doubtless, 
that  pointed  out  in  the  argument  of  the  Second  Netocastle- 
under-Lyme  case* — namely,  to  enable  the  House,  if  it  think 
proper,  to  institute  criminal  proceedings  against  offenders,  in  a 
flagrant  case  of  corruption.  Nor  does  this  exhaust  the  energy 
of  this  short  but  potent  statute.  Three  lines  of  it  sufficed  to 
throw  down  boldly  the  brazen  wall  of  immunity  which  till 
then  had  surrounded  those  charged  with  never  so  many  glaring 
acts  of  briber)'  and  corruption — namely,,  the  difficulty  of  esta- 
blishing that  agency,  without  which  the  facts  of  bribery  could 
not  be  approached.  Now,  however,  "  it  shall  not  be  necessary 
to  prove  agency,  in  the  first  instance,  before  giving  evi- 
dence of  those  facts  whereby  the  charge  of  bribery  is  to  be 
sustained:''  and  in  addition  to  this,  ''the  committee  shall 
RECEIVE  evidence  upon  the  whole  matter  whbreon  it  is 
alleged  that  bribery  has  been  committed." 

To  ascertain  the  full  scope  and  determine  the  true  limits  of 
the  inquiry  thus  made  obligatory  on  a  Select  Committee,  re- 
quires a  careful  consideration  of  the  langfuage  used  by  the  le- 
gislature. Before  proceeding  to  examine  the  structure  of  the 
act,  it  may  be  observed,  in  order  to  account  for  a  preamble 
with  so  extensive  a  scope,  introducing  so  compendious  an 
enactment— the  whole  act  containing  only  one  short  section 
— that  in  the  bill,  as  originally  drawn,  the  preamble  was  ap- 
plicable to  a  much  larger  and  more  comprehensive  act,  con- 
taining, besides  the  single  section  of  which  it  now  consists,  several 
other  clauses  and  distinct  provisions  relating  to  the  general  ob- 
ject declared  in  the  preamble;  one  of  them  consisting,  moreover, 
of  an  enactment  that  treating  should  be  bribery,  within  the 
meaning  of  the  act.f  When  the  bill  went  up  in  this  form  to  the 
House  of  Lords,  all  was  struck  out,  except  that  which  now  consti- 
tutes the  act.J  It  was  passed  in  the  year  1841,  and  was  the  first 
direct  interference  of  the  legislature,  on  the  subject  of  bribery, 
for  a  space  of  thirty-two  years  (namely,  since  the  year  1809, 

•  Barr.  &  Aust.  574  [a.  d.  1842]. 

t  PriDted  Papers,  House  of  Commons,  1841,  1st  Session,  voL  ii. 
p.  365. 

X  Arg,t  LeweSt  6arr.&  Aust.  114,  115;  Cambridge,  Barr,  h  Am.  181. 
The  word  "  bribery,"  as  remarked  by  Mr.  Austiu  in  the  latter  case,  occurs 
no  fewer  than  five  times  in  the  single  section  of  which  the  act  consists. 
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in  which  had  been  passed  statute  49  Geo.  3,  c.  118).  It  re- 
cites, that  "  the  laws  in  being  were  not  sufficient  to  hinder  cor- 
rupt and  illegal  practices  in  the  election  of  members  to  serve  in 
parliament;*'  and  it  was  in  order  to  "hinder"  those  practices 
that  the  statute  was  passed.  If  so,  the  "  hindrance"  was  in- 
tended to  consist  in  the  terror  inspired  by  the  increased  facili- 
ties of  investigation  afforded, — without  preliminary  proof  of 
a^/ency;  the  enlarged  field  for  such  investigation, — *'the  whole 
matter  f^  and  the  separate  and  distinct  report  "  to  the  House" 
on  the  facts  of  bribery  proved ;  and  above  all,  whether  the  sitting 
member  or  the  candidate  knew  of,  and  consented  to,  the  bribery. 
By  this  means  both  briber  and  bribed  were  brought  bodily 
before  the^ouse  of  Commons,  9lmo?X JUigrante  delicto.  Before 
this  act,  the  Select  Committee  were  empowered  and  bound  to 
inquire  into  and  determine  "  the  merits  of  the  return  or  elec- 
tion," to  try  "  the  matter  of  the  petition  refeired  to  them," 
whether  that  consisted  of  bribery  or  any  other  matter  of  com- 
plaint. The  words,  therefore,  "  the  whole  matter"  are  either 
superfluous,  if  confined  to  that  disclosed  in  the  petition,  or 
must  indicate  some  more  extensive  field  of  action  than  already 
lay  before  the  Select  Committee  under  the  act  then  in  force 
(stat.  2  &  3  Vict.  c.  38)t  for  trying  election  petitions.  The 
words,  however,  are  not  "  the  whole  matter  of  the  petition,^' 
but  "  the  whole  matter  whereon  it  is  alleged  that  bribery  hxis 
been  committed,^'  by  which,  it  is  presumed,  is  meant,  that  in 
the  language  of  the  act,  "  whenever  any  charge  of  bribery^' 
— it  is  not  said  against  whom  —  "shall  be  brought  before 
the  Select  Committee"  —  the  committee  is  required  to  "re- 
ceive evidence"  (that  of  course  they  were  already  bound 
to  do,  as  to  the  "  merits  of  the  election,"  and  the  "  matter  of 
the  petition")  "on  the  whole  matter  wherein  it  is  alleged,^' 
that  is,  in  the  petition,  "that  bribery  has  been  committed." 
These  words  may  receive  a  satisfactory  construction,  by  sup- 
posing a  petition  framed  under  the  act  "  alleging"  bribery 
connected  with  the  election :  not  such  only  as  would  deprive 
the  candidate,  or  sitting  member,  of  a  right  to  retain  or  acquire 
the  seat,  but  also  "  any eAar^e  of  bribery."  Whatever  ^charge' 
of  bribery  is  'brought,'  whatever  'allegation*  there  is  that 

•  Ante,  pp.  428  et  seq.  * 

t  Statute  4  &  5  Vict.  c.  58,  repealing  this  act,  was  passed  on  the 
same  day  as  stat  4  St  5  Vict,  c,  57. 
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bribery  bas  been  eoounittod,  diey  most  reeehre  evidence  on  the 
whok  mmtter,  and  '  separately  and  distinctly  report  die  prored 
frets  to  tbe  House,  and  finally^  wbether  *  socb  briber3r'  was  or 
was  not  committed  with  the  pririty  of  the  candidate  or  peti- 
tioner. There  seems  nothing  in  this  act  to  linut  the  *  allega- 
tion' in  the  petition  concerning  bribery^  iMch  may  baye  been 
by  the  candidate,  his  agent,  or  a  stranger  or  stnmgen^  and 
in  the  last  case,  on  an  extensive  scale,  and  of  a  'genenl 
character;'  and  the  committee  may  report  to  the  House,  as 
*  hcts  proved  before  them,'  that  acts  of  bribery  were  committed 
by  the  candidate  personaUy,  or  by  his  agents,  with  his  know- 
ledge and  consent,  or  by  his  agents,  ^  without  soch  know- 
ledge or  consent,  or  by  othen^  naming  aU  penons  bribing^  or 
bribed,  and  how  they  were  bribed.' 

Having  thns  minntely  examined  die  structiue  of  tins  atatote, 
its  general  scope  may  briefly  be  stated  to  be,  that  after  remov- 
ing a  great  hindrance  to  die  discovery  of  bribery^  the  Select 
Committee  is  to  keep  in  view  two  otjeets;  fintyXa  ^receive  evi- 
dence" of  tbe  corruption  of  the  electors,  individnaHy  or  collec- 
tively, and  report  $ep€araidy  and  distinctfy  to  tbe  Honse  aU 
facts  of  bribery  proved  before  them,  without  reference  to  the 
sitting  member  or  candidates  being  implicated  in  the  result  of 
the  inquiry ;  Beeondfy,  with  reference  to  these  fiicts  also,  to  re- 
port separately  and  distinctiy  whether  the  bribery  established 
by  them  had  or  had  not  been  proved  to  have  been  committed 
with  the  knowledge  and  consent  of  the  sitting  member,  or  can- 
didate.   It  has  been  argued  that  this  latter  provision  may  have 
been  added  to  guard  the  interests  of  the  sitting  member  or  can- 
didate from  being  unjustiy  put  in  jeopardy  by  the  latitude  of 
proof  opened  by  the  act,  through  the  tendency  of  the  mind, 
familiarized  with  details  of  corrupt  acts,  to  run  on  too  readily 
to  the  conclusion  of  a  corrupt  intent  and  instrumentality  on  the 
part  of  him  who  has  profited  by  them.*    There  is  no  allusion 
in  the  act  to  agency^  except  where  preliminary  proof  of  it  is 
dispensed  with ;  and  the  parliamentary  law  as  to  the  principal's 
liability  for  the  acts  of  his  agent,  as  far  as  relates  to  the  loss  of 
his  seat,  is  not  touched  by  the  act    The  change  in  respect  of 
agency  was  a  very  bold  and  salutary  one,  and  its  operation  shed 
dismay  over  those  who  jvere  subjected  to  itf    This  new  power, 

*  Jf^oUingham,  Barr.  &  Arnold,  161,  162,  org. 
t  Ante,  p.  250. 
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however,  requires  to  be  used  with  extreme  caution,  lest  great  hi- 
justice  should  be  done  to  those  who  are  thus  suddenly  put,  as  it 
were,  without  the  pale,  at  least  for  a  while,  of  legal  proof  against 
them  in  respect  of  acts  for  which  they  may  haye  nevertheless,  to 
be  visited  with  heavy  responsibility.^The  rules  of  evidence, 
themselves,  are  not  altered  by  this  act,  which  only  postpones 
the  period  of  applying  them,  in  order  to  determine  liability. 

The  practical  operation  of  the  act  may  be  thus  illustrated. 
Suppose,  before  the  passing  of  stat.  4  &  5  Vict.  c.  57,  the  ques* 
tion  before  a  Select  Committee  had  been— whether  Jones  had 
bribed  Brown  to  vote  for  him.  Proof  must  have  been  given 
that  Jones  had  done  so  personally,  or  through  his  agent.  Smith. 
In  the  latter  case.  Smith  must  have  been  shown  to  have  been 
the  agent  of  Jones,  or  the  very  first  step  failed,  as  no  man 
can  be  liable  for  the  acts  of  a  mere  stranger.  Tet  Smith  might 
have  been  all  the  while,  and  beyond  any  moral  doubt,  the 
agent  of  Jones,  and  for  the  very  purpose  of  brilnng  Brown; 
only  no  evidence  could  be  adduced  of  the  fact  in  the  first  instance. 

Since  the  statute  in  question,  the  case  stands  thus. 

Smith  is  regarded,  wben  first  introduced  to  the  committee, 
as  a  mere  stranger :  yet  a  witness  may  be  asked  as  to  the  fact, 
whether  Smith  gave  Brown  a  sovereign  to  vote  for  Jones? — For 
the  object  is,  first,  to  get  at  the  fact  of  bribery :  but  that  f^t 
will  avail  nothing,  as  against  Jones,  unless  Smith  be  ultimately 
shown  to  have  been  his  agent.  Here,  at  all  events,  if  the  answer 
be  in  the  afiirmative,  is  established  afmct  cf  bribery,  committed 
on  the  part  of  Smith,  and  a  voter;  and  the  committee  has  thus 
fiur  obeyed  the  act,  by  ^  receiving  evidence'  of  that  fiMst,  with- 
out previous  *  proof  of  agency.'  It  will  proceed  to  deal  with 
that  ftkct  according  to  law.  If  Smith  be  afterwards  proved  his 
agent,  Jones  loses  his  seat ;  and  in  addition  to  this,  if  done  by 
Smith,  with  his  knowledge,  is  subjected  to  penalties,  and  pro- 
secution. If  Smith  be  not  proved  to  have  been  Jones's  agenty 
then  the  committee  will  report  thus :  that  a  voter.  Brown,  had 
been  paid  a  sum  of  a  sovereign  by  Smith,  to  vote  for  Jones : 
but  that  Smith  had  not  been  proved  to  have  been  the  agent  of 
Jones:  nor  had  it  been  proved  that  the  sovereign  had  been  so 
paid  with  the  knowledge  or  consent  of  Jones.  Whether  or  not 
the  result  would  be,  merely  to  declare  the  election  void,  or  also 
that  Jones,  on  a  petition,  had  been  duly  elected,  would  depend 
upon  the  allegations  and  prayer  of  the  petition,  and  the  extent 
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to  which  the  bribery  could  be  proved  to  have  affected  the 
majority,  in  point  of  fact.  Thus  the  House  is  in  a  position  to 
direct  Smith  and  Brown  to  be  prosecuted;  and  Jones  has  in  no 
way  suffered  by  the  relaxation,  however  perilous  to  him  it 
seemed  at  first,  of  the  old  rule  of  agency.  His  security  has 
been,  tliroughout,  the  committee's  suspending  its  judgment 
concerning  him,  till  proof  should  have  been  adduced  of  agency: 
without  which,  he  knew  all  along,  as  they  knew,  that  the  evi- 
dence of  fifty  witnesses  would  go  for  nothing, — though  expos- 
ing, perhaps,  fifty  other  persons  to  punishment,  and  purging 
the  electoral  roll  of  as  many  names. 

There  are  reported  several  decisions  of  committees  upon  the 
statute. 

In  the  Sudbury^  case,  a  servant  girl  at  a  publichouse,  during 
the  election,  having  proved  that  a  great  number  of  voters  were 
crowding  past  the  room  where  she  was,  to  another,  where  a 
stranger  was  giving  each  one  that  came  up  to  him  "something*' 
— but  she  could  not  say  what, — and  that  one  of  them,  proved 
to  have  been  a  voter,  spoke  to  her,  was  asked  "  What  he  had 
said  to  her,  when  she  spoke  to  him  about  crushing  up  stairs?" 
The  question  was  objected  to,,  as  a  conversation  between  the 
witness  and  a  third  person  not  shown  to  be  connected  with  the 
sitting  member,  and  not  having  taken  place  in  his  presence. 
After  deliberation,  however,  the  committee  resolved,  '*  that  the 
question  can  be  put,  inasmuch  as  the  committee  may  have  to 
report  to  the  House  upon  facts  of  hribery,  though  not  com- 
mitted with  the  knowledge  or  consent  of  the  sitting  member,  or 
his  agent.'*  The  witness  having  been  re-called,  answered  the 
question  thus :  "  He  (the  voter)  said  he  was  going  to  take  his 
monet/.*'  The  fact  of  the  voter's  having  received  money  from 
the  stranger,  was  unquestionably  admissible  under  the  statute, 
before  connecting  him  with  the  sitting  member :  but  the  only 
ground  on  which  the  declaration  of  the  voter  was  admissible  is, 
tliat  it  formed  part  of  what  lawyers  call,  the  res  gestce— that  is, 
it  was  one  of  the  circumstances  surrounding  the  principal  fiw5t, 
reflecting  light  upon  it,  and  determining  its  character  at  the 
momenta  It  is  not  a  mere  hearsay  statement,  falling  within  the 
.prohibitory  line  of  res  inter  alios  acta,  which  would  have  pro- 
perly excluded  it. 

•  Barr.  &  Aust.  245  [a.  d.  1842^ 
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In  the  Ipswich  case,*  also,  a  declaration  by  a  person  who 
had  not  been  proved  to  be  the  sitting  member's  agent,  respect- 
ing an  alleged  corrupt  transaction,  was  admitted :  counsel 
urging  that  it  was  the  very  case  contemplated  by  the  statute : 
the  object  of  the  question  was  to  arrive  at  eifcLct  of  corruption ; 
and  the  agency  of  the  declarant  need  not  be  proved,  till  it  was 
sought  to  connect  his  corrupt  act  with  the  candidate.  The 
committee,  after  deliberation,  resolved  that  the  proposed  ques- 
tion was  admissible,  "  as  it  cannot  have  the  effect  of  affecting 
the  sitting  member,  unless  agency  be  proved^  This  was  a 
correct  decision. 

In  the  Southampton  case,  t  a  witness  who  had  done  no  more 
than  occasionally  attend  meetings  of  the  committee  of  the  sit- 
ting member,  was,  after  deliberation,  allowed  to  be  asked  what 
he  had  stated  respecting  a  voter,  to  a  person  who  was  con- 
nected with  the  sitting  member  only  so  far  as  being  a  member 
of  his  committee,  and  acting  at  the  place  where  the  committee 
was  held.  This  question  was  objected  to,  as  illegal,  whether 
under,  or  independently  of,  the  statute,  which  does  not  affect  the 
principle  by  which  conversations  between  third  parties,  or  decla- 
rations by  them, — which  is  the  case  under  consideration, — are 
excluded,  when  those  parties  are  not  shown  to  have  been  agents 
of  the  parties  sought  to  be  affected.  In  this  case,  the  question 
seems  really  to  have  been  treated  by  the  committee,  as  one  of 
agency,  which  in  their  opinion  had  been,  in  fact,  established  by 
the  evidence. 

In  the  First  Nottingham  case,  J  declarations  of  a  third  party 
not  proved  to  be  an  agent  of  the  sitting  member,  were  admitted, 
after  deliberation,  as  evidence  in  support  of  a  charge  of  bribery, 
counsel  being  called  upon,  "before  putting  a  question  as  to 
anything  said  by  a  third  party,  to  state  that  he  believes  the 
answer  will  tend  to  prove  some  fact  of  coiTuption  implicating 
the  parties — meaning  thereby,  not  the  sitting  member,  but 
parties  engaged  in  the  res  gestce,^^^  Though  this  be  somewhat 
obscurely  worded,  it  is  evident,  from  their  language,  that  the 
committee  designed  to  act  upon  either  the  rule  refeiTcd  to  in 

•  Barr.  &  Aust.  257  [a.  d.  1842J. 

t  Barr.  &c  Aust.  380  [a.  d.  1842 J. 

t  Barr  &  Arnold,  168  [a.  d.  1843]. 

§  The  Resolution  also  said,  that  the  evidence  rendered  admissible 
before  proving  agency,  "  must  be  legal  evidence^  and  that  the  rules  of 
evidence  have  not  been  altered  by  that  statute." 
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the  above  remarks  on  the  Sudbury  case,  or  intended  to  signify, 
by  ''  the  parties  engaged  in  the  resgesta^' — those  who  could  be 
afterwards  affected  with  agency.  If  so,  their  decision  was 
correct. 

The  same  course  was  adopted  in  two  instances — in  the  Second 
Nottingham,^  and  in  the  Fhrtt  Cheltenham  case.f  In  the  Bolton 
case,t  the  committee  admitted  conversations,  as  to  the  &ct  of 
bribery,  with  a  voter  alleged  to  have  been  bribed,  though  the 
conversation  had  occurred,  not  in  the  presence  of  the  sitting 
member,  or  his  agent,  and  9^  fortnight  before  the  election:  the 
committee  yielding  to  the  argument,  that  the  statute  required 
them  to  make  a  ''  separate  and  distinct  report"  respecting  the 
facts  of  bribery.  The  facts  in  this  case  seem  not  to  be  fully 
stated.  As  they  stand,  they  appear  scarcely  to  warrant  the 
reported  decision. 

These  instances  will  illustrate  the  spirit  in  which  committees 
are  disposed  to  deal  with  ''the  extended  sphere  of  their  inquiry;" 
to  adopt  the  language  of  the  Nottingham  Committee,^  ''wish- 
ing to  afford  to  the  counsel  for  the  petitioners  every  latitude 
consistent  with  the  ordinary  rules  of  evidence."  The  '  ordinary 
rules  of  evidence,'  however,  with  reference  to  agency,  as  none 
knows  better  than  the  experienced  lawyer,  it  is  oftoi  a  matter 
of  critical  discretion  to  apply  with  propriety :  while  the  non- 
observance,  or  the  faulty  application,  of  those  rules  may  be 
attended,  in  the  cases  which  we  are  considering,  with  serious, 
and  indeed  irreparable  mischief,  where  a  decision  is  final  to  all 
intents  and  purposes  between  the  parties. 

Where,  after  pursuing  the  inverted  order  of  procedure  required 
by  Stat  4  &  6  Vict.  c.  57,  a  great  mass  of  facts  has  been  accumulated 
before  the  committee,  it  requires  no  little  care  and  acuteness  on 
their  part,  and  also  on  that  of  counsel,  to  appropriate  them 
properly  to  proof  of  the  several  propositions  which  they  were 
designed  to  substantiate.  They  may,  for  instance,  justify  a 
committee  in  reporting  against  numerous  voters,  as  having  re- 
ceived bribes,  and  against  as  many  who  have  administered  them : 
while  to  the  discriminating  eye  of  a  lawyer,  there  is  not  a  shred 
of  evidence  connecting  that  bribery  with  either  the  candidate,  or 
his  agent,  however  far  otherwise  it  may  appear  to  an  eye  un- 

•  Barp.  &  Arnold,  193,  196  [a.  d.  1843]. 
t  Printed  Minutes,  fatnm  ;  P.  R.  &  D.  184. 
X  Printed  Minutes,  fnunm;  P.  R.  &  D.  50. 
$  Barr.  &  AmoM,  168. 
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practised  in  such  matters.  Or  it  may  be,  that  there  is  amply 
sufficient  evidence  for  that  purpose,  but  not  obvious  to  a  layman 
unconversant  with  those  refined  distinctions  and  latent  inferences 
respecting  agency  which  are  nevertheless  founded  on  the  princi- 
ples of  strict  and  also  substantial  justice.  In  a  court  of  law  or 
equity,  a  million  sterling  may  depend  on  the  wrongful  admission 
or  rejection  of  one  single  act,  or  statement,  as  that  of  an  agent 

This  subject,  however,  remains  to  be  discussed  in  a  future 
chapter.  There,  also,  it  will  be  endeavoured  to  show,  in  con- 
formity with  what  has  been  already  stated,*  that  under  stat. 
14  &;  15  Vict  c.  90,  s.  2,t  both  petitioners  and  sitting  mem- 
bers are  themselves  competent,  and  compellable,  to  give  evi- 
deoce  touching  the  election,  which  is  the  subject  of  inquiry. 
If  this  be  so,  the  act  in  question  gives,  indeed,  a  new  and 
serious  significancy  to  the  widely-worded  statutes  against  bri- 
bery, and  all  the  ramifications  of  the  doctrine  of  agency,  by 
which  that  bribery  is  to  be  brought  home  to  those  who  either 
sanction,  or  seek  to  profit  hy  it. 

With  reference  to  liability  to  the  parliamentary  consequences 
of  bribery,  it  is  to  be  observed  that  it  attaches  inevitably  to  any 
candidate  guilty  of  it,  who  appears  at  the  election.  If  he  be 
then  guilty,  personally  or  by  his  agents,  of  bribery,  and  being 
unsuccessful,  afterwards  petition  against  his  successful  oppo- 
nent, and  claim  to  be  seated  in  his  place,  even  though  he 
should  unseat  that  opponent,  the  latter  may,  in  his  turn,  show 
the  petitioner  to  have  been  also  guilty  of  bribery  at  the  same 
election,  and  so  defeat  hU  claim  to  the  seat.  This  is  on 
the  broad  ground  that  no  person  shall  reap  the  fruit  of  his 
own  corruption,  by  becoming  a  candidate  on  the  avoidance  of 
the  election  where  that  corruption  occurred.  The  same  prin- 
ciple applies  to,  and  the  same  rule  therefore  governs,  the  case  of 
electors  petitioning,  if  they  claim  the  seat  for  such  unsuccessful 
candidate,  whose  whole  conduct  is  thereupon  as  effectually  put 
in  issue  before  the  committee  charged  with  the  interests  of  the 
electors,  as  if  he  had  himself  besought  the  seat.  This  is  allowed 
almost  ex  necessitate  rei;  because  no  counter-petition  can  be 
presented  against  a  petitioning  candidate :  for  it  would  not 
come  within  the  statutory  definition  of  an  election  petition  under 
the  Election  Petitions  Act,  1848,  which,  as  we  have  seen,t  is 

*  Ante,  p.  242  et  seq.,  Chapter  XII. 
t  Post,  359,  ii. 
t  Ante,  pp.  301,  2. 
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threefold  only—a  complaint  of  an  undue  electuniy  or  return; 
that  no  return  has  been  made  according  to  the  writ ;  or  of  the 
special  matter  contained  in  stu:k  return.  Now  a  petition  against 
one  who  is  not  returned  at  all,  of  course  comes  under  none  of 
these  three*  heads,  and  consequently  is  no  election  petition,  and 
cannot  be  received  by  the  House. 

In  the  New  Windsor  case,*  where  this  matter  was  fuHy 
discusse<i,  and  the  principle,  as  will  be  presently  seen,  carried 
still  further,  the  petitioner's  counsel  "admitted  that  no  counter- 
petition  can  be  ])re8(mted  against  the  pretensions  of  a  petitioning 
candidate."  If,  therefore,  it  be  not  competent  to  give  such 
eWdence  (technically  called  RKCRiMiNATORYf  evidence),  no 
means  an*  furnished  by  law,  of  trying  the  question  of  due  elec- 
tion, in  the  case  under  consideration.  In  the  year  1833  this 
principle  was  acted  upon  by  the  then  Speaker,  Mr.  Manners 
Sutton,  afterwards  Lord  Canterbury.  A  petitioner!  having  un- 
seated his  op]>on(*nt,  was  declared  duly  elected  :  but  the  Speaker 
asserted  that  a  petition  against  him  then,  on  the  ground  of 
want  of  qualification  and  bribery,  was  too  late,  as  the  evidence 
might  have  been  brought  forward  before  the  Select  Committee, 
by  way  of  recrimination. §  The  Speaker  expressed  the  same 
opinion  in  a  similar  case,  that  of  a  petition  against  Mr.  Blake, 
who  had  been  seated  by  the  Galway  Town  Committee.||  If, 
therc^fore,  the  seat  be  claimed  by  either  the  candidate,  or  by 
electors  for  him,  that  claim  exposes  him  to  evidence  of  bribery 
at  the  election.  Nor  can  he  escape  from  that  liability  if,  after 
such  a  claim  has  been  made,  it  be  abandoned  in  opening  the 
case  before  the  committee.  His  petition,  in  which  the  claim 
was  made,  remains  entire  before  the  committee.  Since  he  has 
there  stated  that  he  is  entitled  to  be  returned,  as  having  the 
majority  of  legal  votes,  it  is  competent  to  the  sitting  member  to 
show  that  his  opponent  is  disqualified  by  bribery— especially  since 
the  effect  of  such  evidence  is  not  expended  on  the  last  election,  but 
extends  to  future  elections  taking  place  in  consequence  of  what 
has  been  proved  at  the  trial  where  such  evidence  was  offered.ir 


•  2  Peckwell.  192  [a.  d.  1804]. 

t  Tliis  subject  is  discussed  in  the  Chapter  entitled  Practice,  post 

t  Southampton,  P.  &  K.  237. 

§  P.  &  K.  466,  note  (f). 

II  Id.  p.  467,  note  («). 

i  New  Windsor,  2  Peckwell,  191. 
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These  reasonings,  however,  seem  not  to  apply  to  the  case  of  a 
candidate  neither  by,  nor  on  the  behalf  of  whom,  any  claim  is 
made  for  the  seat.*  He  is  in  no  way  amenable  to  the  jurisdic- 
tion of  the  committee  :  he  is  no  party  before  it, — neither  as  a 
petitioner,  nor  as  one  for  whom  elector  claim  the  seat,  nor  as 
one  who  is,  or  can  be,  complained  against  by  an  election  pe- 
tition. They  can  therefore  take  no  judicial  notice  of  him  or 
his  doings :  he  is  not  in  esse  before  them  ;  and  his  doings  are 
altogether  irrelevant.  If,  on  the  seat  being  declared  vacant, 
and  a  new  election  taking  place,  he  again  become  a  candidate, 
we  have  seen  that  in  such  second  election,  evidence  may  be 
given  of  bribery  at  the  preceding  one. 

There  is  thus  no  way  in  which  a  candidate  guilty  of  bribery 
at  a  former  election,  can  evade  the  consequences  of  it  so  as  to 
be  eligible  at  the  second,  if  any  one,  authorized  to  do  so,  bring 
the  facts,  by  proper  petition  and  proof,  before  a  Select  Com- 
mittee. 

It  has  been  already  intimated,  in  both  the  present  and  a  pre- 
vious chapter,  that  the  statute  which  we  have  been  discussing 
immediately  proved  so  efficient,  as  to  terrify  all  parties  con- 
cerned in  such  gravely  questionable  proceedings  at  elections,  as 
those  at  which  it  was  aimed,  into  compromises,  on  almost  any 
terms,  in  order  to  escape  the  formidable  ordeal  of  a  Select  Com- 
mittee. Their  activity,  however,  was  surpassed  by  the  legisla- 
ture ;  which  in  the  very  next  year  enacted,  stat.  5  &  6  Vict, 
c.  102,  by  which  the  powers  of  a  Select  Committee  were  greatly 
extended,  and  placed,  indeed,  for  the  main  purpose  for  which 
they  were  called  into  existence,  on  quite  a  new  footing.  This 
act,  reciting  that  extensive  bribery  prevailed  notoriously,  and 
that  the  law  was  insufficient  to  discover  it,  declared  it  to  be 
expedient  that  further  powers  should  be  given  for  that  purpose, 
and  for  collecting  evidence  on  which  to  found  further  pro- 
ceedings, in  regard  to  places  where  bribery  should  be  found 
to  have  been  generally  or  extensively  practised.  It  then  en- 
acted that  if,  after  the  nomination  of  a  committee  for  the  trial 
of  a  petition  charging  bribery,  either  (1)  that  petition,  or  the 
charges  of  bribery  contained  in  it— or  (2)  any  other  charge  of 
bribery  preferred  before  the  committee,  whether  in  support  of  a 
petition,  or  by  way  of  recrimination,  or  in  answer  to  any  peti- 

*  AyUtbury,  2  Peokwell,  261 ;  iK  Southwark,  Clifford,  117  [a.  d. 
1706.] 

^.  Y 
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txm— thooM  be  withdrawn,  ABAJfoomD,  or  not  hand  fide 
PB06ECUTBD  before  the  committee — it  should  have  authority  to 
examine  into  the  cireomstanoes  under  which  such  withdrawal, 
abandonment,  or  forbearance  to  proeecnte,  should  hare  taken 
place,  and  to  ascertain  whether  the  same  had  been  the  matter 

of  COMPROM I8B,  AORBBIIKirr,  Or  UirDKR8TAin)INO,  OOYERT, 

€fr  othenrUey  in  order  to  avoid  the  discovery  of  bribery ;  and  to 
state,  in  their  report  to  the  House,  any  special  matter  relative 
to  the  abandonment  of,  or  forbearance  to  prosecute,  the  charges: 
— and  for  more  efiectually  discovering  the  truth  of  all  these 
matters,  the  committee  were  empowered,  "  to  examine,  as  wit- 
VBSSEs,  subject  to  the  ordmary  ruiea  of  evidence,  the  srmHG 
MBM BSR  or  candidate,  and  their  aobnts,  and  all  other 
PERSONS,  concerning  such  withdrawal,  abandonment,  or  for- 
bearance to  prosecute." 

This  section  is  framed  cautiously  and  comprehensively,  and, 
as  well  as  the  whole  act,  is  but  an  assertion  of  the  inherent 
common  law  energy  of  the  House  of  Commons,  as  expressed  in 
the  weighty  passage  quoted  from  Glanville  in  a  previous  page.* 
By  virtue  of  this  act,  if  a  committee  once  acquire  knowledge 
from  any  petition,  or  statement  by  counsel,  or  procedure  by 
way  of  recrimination  or  otherwise,  of  an  imputation  of  bribery, 
they  are  bound  to  follow  it  up ;  and  will  at  once  exarcise  the 
powers,  and  set  in  motion  the  machinery,  created  by  the  act,  to 
defeat  any  attempt  at  withdrawing  the  facts  from  their  cogni- 
zance. Their  power  of  examining  the  parties — that  is,  either 
the  sitting  member  or  candidate — is  subject  to  a  two-fold  limi- 
tation :  first,  they  are  to  be  examined  only  as  tntnesfeSy  and 
are  protected  by  all  the  ordinary  rules  shielding  witnesses— 
e.  g.  from  being  required  to  answer  questions  tending  to  crimi- 
nate themselves ;  secondly,  the  examination  is  to  be  confined 
to  the  withdrawing,  abandonment,  or  forbearing  to  prosecute 
the  charges  of  bribery.  The^se  limitations,  indeed,  apply  to  all 
parties  whom  the  committee  are  enabled  to  examine. 

It  is  next  provided,  that  if  any  Select  Committee —the  case 
having  been  thus  withdrawn  from  their  cognizance — shall,  in 
their  report,  recommend  further  inquiry  regarding  bribery  at 
**  such"  election,  the  Speaker  may  nominate  an  agent  toprO' 
secute  the  investigation,  and  the  same  committee  shall,  within 
fourteen  days  after  having  made  their  report,  re-assemble,  with 

•  Ante,  p.  417. 
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all  their  former  powers,  and  inquire  into  the  alleged  bribery  ^^  at 
tlie  said  election" — ^and  shall  report  to  the  House  the  result  of 
their  inquiries. 

Then  follows  a  still  more  extensive  clause.  Every  petition, 
signed  as  required  in  an  election  petition,  complaining  of  gene- 
ral or  extensive  bribery  at  the  then  last,  or  any  previous 
election,  presented  after  the  time  limited  for  presenting  election 
petitions,  and  toithin  three  calendar  months  next  after 
the  committing  of  some  one  or  more  of  the  acts  of  bribery 
charged— shall  be  inquired  into  by  a  committee  to  be  appointed 
in  all  respects  as  an  Election  Committee :  and  such  committee 
shall  inquire  and  ascertain  whether  bribery  was  or  was  not  prac- 
tised ''  at  the  said  election'' — and  shall  specially  report  to  the 
House  as  they  may  think  fit. 

The  first  thing  into  which  the  committee  is  then  to  inquire,  is 
whether  any  of  the  acts  of  bribery  were  committed  within 
three  months  next  before  presenting  the  petition :  and  unless 
satisfied  that  one  or  more  had  been  committed  within  that 
period,  they  are  to  proceed  no  further  with  the  matter  of  the 
petition. 

If  an  election  petition,  charging  bribery,  be  withdraton  before 
the  appointment  of  the  Select  Committee  for  trying  it, — any 
petition  complaining  of  the  prevalence  of  general  or  extensive 
bribery  at  such  election,  (if  presented  to  the  House  within 
twenty-one  days  of  the  notification  to  it  of  the  withdrawal  of 
the  first-mentioned  petition,  notwithstanding  the  period  of  three 
months  since  any  of  the  acts  of  bribery  were  committed  shall 
have  elapsed,)  will  be  dealt  with  as  though  the  petition  had 
been  presented  within  that  period:  but  neither  the  re-assem- 
bled, nor  any  committee  appointed  under  that  act,  is  to  have 
any  power  to  affect  the  seat,  or  return,  of  any  member, 
or  the  issuing,  or  restraining  the  issue,  of  any  writ  for 
the  election  of  a  member. 

The  consequence  of  this  last  provision  of  the  act  is,  that  if  its 
powers  should  succeed  in  eliciting  proof  of  flagrant  bribery  by 
the  sitting  member,  the  only  mode  of  dealing  with  such  a  case 
would  be  by  a  vote  of  the  House  itself.*  The  circumstances 
which  led  to  the  passing  of  this  act  afford  an  interesting  and 
instructive  commentary  upon  its  provisions. 

Aflter  the  general  election  of  1841,  a  considerable  number  of 

*  Ante.  p.  252. 
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petitions  were  presented  to  the  House  of  Commons,  complain- 
ing of  gross  bribery ;  and  as  to  five  of  them,  in  the  ccises  of 
Harwich,  Nottingham,  Lewes,  Penryn  and  Falmouth,  and 
Reading,  a  member  (Mr.  Roebuck),  on  the  9th  May,  1842,  in- 
formed the  House  that  he  had  heard  and  believed  that  corrupt 
compromises  had  been  entered  into,  in  order  to  avoid  the  disclo- 
sure of  gross  bribery.  Upon  this  the  House  ordered,  on  the 
13th  May,  a  Select  Committee  to  inquire  into  the  matter  ;♦  and 
on  the  1st  June,  the  borough  of  Bridport  was  added  to  those 
referred  to  the  committee.  On  the  18th  June  was  passed  a 
short  act  (stat.  6  &  6  Vict.  c.  31),  indemnifying  against  "all 
penal  actions,  forfeitures,  punishments,  disabilities,  incapacities, 
and  all  criminal  prosecutions,"  &c.  &c.  &xi,,  all  witnesses  who 
might  give  evidence  before  that  committee.  The  committee 
sat  from  the  23rd  June  till  the  18th  July,  when  they  presented 
their  report  to  the  House ;  and  amongst  other  paragraphs,  it 
contained  the  following,  vrith  reference  to  the  state  of  election 
law. 

"  Your  committee  desire  to  call  the  attention  of  the  House  to 
a  part  of  the  law  of  elections,  which  appears  unsettied,  if  not 
defective.  Two  parties  at  an  election,  both  being  equally  guilty 
of  bribery,  but  one  successful  on  the  poll,  and  the  other  defeated, 
may  expt  rience  a  very  different  fate  in  consequence  of  the  pre- 
sent state  of  the  law.  If  the  defeated  candidate  present  a  peti- 
tion against  the  return  of  his  success^l  opponent,  and  simply 
pray  that  the  election  may  be  adjudged  to  be  a  void  election  on 
the  ground  of  bribery  and  corruption,  but  do  not  ask  for  the 
seat,  he  may  unseat  his  opponent,  and  render  him  incapable  of 
being  again  returned ;  but  as  he  himself  does  not  pray  for  the 
seat,  it  has  in  some  instances  been  determined  that  a  case  of 
retaliation  cannot  be  entered  into  as  respects  the  petitioner  by 
the  sitting  members.  Thus  the  petitioner,  though  equally 
guilty,  may  again  propose  himself  and  be  returned  in  conse- 
quence of  the  very  bribery  practised  at  the  preceding  election, 
and  into  which  no  inquiry  was  permitted.'*  + 

With  reference  to  Nottingham,  the  committee  reported  sub- 
stantially that  at  the  election,  H.  and  L.  were  declared  duly 
elected,  the  other  two  candidates,  W.  and  C,  having  retired 
early  on  the  day  of  polling,  in  consequence  of  which  the  votes 
given  were  very  few — only  144  and  142,  against  629  and 

*  97  Journals,  268.  t  Sed  vide  ante,  pp.  468,  et  seq. 
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627.  There  were  two  petitions  by  electors  on  behalf  of  W. 
against  the  two  sitting  members,  on  the  ground  chiefly  of  bri- 
bery ;  and  a  third  was  presented  by  electors  in  the  interest  of 
the  sitting  members,  to  afford  them  the  opportunity  of  making  a 
counter  case  against  the  petitioners.  The  two  petitions  against 
the  sitting  members  prayed  for  only  a  void  election :  and  the 
third  was  consequently  presented  to  let  in  the  defence  of  retalia- 
tion. Between  the  appointment  of  the  Select  Committee  and 
the  trial  of  the  petitions,  a  wiitten  compromise  was  entered  into 
between  the  respective  agents  of  the  sitting  members  on  the 
one  part,  and  of  W.  (one  of  the  defeated  candidates)  on  the  other. 
It  was  dated  the  4th  May,  1842 ;  and  reciting,  merely — "  It  is 
expedient  to  settle  the  petitions  now  pending"— proceeded  to 
provide — that  all  petitions  should  be  abandoned;  that  within 
five  days  from  that  day  one  seat  should  be  vacated ;  that  within 
seven  days  from  that  day  lOOOZ.  should  be  paid  to  the  agents 
of  W.,  in  consideration  of  the  expenses  incurred  in  the  petition ; 
that  W.  was  to  be  returned  at  the  election  resulting  from  the 
above-mentioned  vacancy ;  for  security  whereof,  it  was  agreed, 
that  fourteen  specified  gentlemen  should  not  directly  or  indi- 
rectly oppose  W. ;  that  in  addition,  one  of  those  specified  should 
discourage  all  similar  opposition  on  the  part  of  certain  other 
persons  named ; — and  that  a  promissory  note  for  4000Z.  at  one 
month's  date,  signed  by  the  two  sitting  members,  should  be 
deposited  that  day  with  a  London  banker,  to  be  handed  to  W. 
if  the  conditions  were  not  honourably  fulfilled,  or  returned  to 
the  sitting  member  if  they  were :  the  decision  being  left  to  two 
gentlemen  named  in  the  agreement. 

The  Report  then  proceeded  thus :  — 

'^  The  circumstances  which  induced  the  agents  of  the  sitting 
members  to  enter  into  this  agreement  are  stated  to  have  been, 

1.  The  fear  that  both  sitting  members  would  have  been  un- 
seated for  bribery  and  treating,  committed  by  their  agents. 

2.  And  also  the  dread  of  the  enormous  expense  that  must  ne- 
tscssarily  have  been  incurred,  with  small  hopes  of  success. 

"  The  number  of  electors  were  about  6,400. 

"  The  sum  expended  in  the  election,  on  the  part  of  the  sit- 
ting members,  was  £12,000. 

"  Of  this  sum  a  very  large  part  was  expended  in  an  illegal 
manner;  some  in  direct  bribery^  some  in  treating,  and  other 
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unlawful  proceedings,  withont  the  personal  cognizance  of  the 
candidates. 

''  The  expenditore  on  behalf  of  the  opposing  candidates  ap- 
pears to  have  been  about  £4000  or  £6000. 

**  The  expense  was  thus  comparatively  smally  because  the 
poll  was  not  taken ;  and  it  is  stated  that  the  bribery  of  the 
voters  and  other  illegal  practices  in  this  interest  were  tiius  ren- 
dered unnecessary.  It  is  clear  that  the  system  on  the  one  side 
and  the  other  was  the  same,  which  system  arose  in  some  of  the 
preceding  elections,  and  was  particularly  developed  at  that  of 
April,  1841. "♦ 

On  the  same  day  on  which  the  committee  agreed  on  their 
report,  the  chairman  granted  certificates  of  indemnity,  in  con- 
formity with  the  act,  to  W.,  one  of  the  petttioners,  and  to  the 
agents  for  the  sitting  members  and  W.  respectively.  In  pur- 
suance of  the  arrangement,  one  of  the  sitting  members,  L., 
vacated  his  seat ;  at  the  new  election  W.  became  a  candidate, 
and  was  opposed  by  a  total  stranger  to  the  agreement,  but 
returned.  On  this  a  petition  was  presented  by  the  unsuccessful 
candidate,  setting  forth  the  proceedings  above  detailed,  as  a 
ground  of  disqualification  of  W.,  and  also  charging  bribery  and 
treating  at  the  second  election.  On  this  second  ground  the 
election  was  avoided,  W.  being  found  guilty  of  bribery  and 
treating,  by  his  agents,  but  not  with  his  knowledge  or  consent 
The  other  ground  of  disqualification  was  abandoned ;  as  the 
committee,  giving  full  effect  to  the  indemnity  which  had  been 
given  to  W.  and  the  two  agents,  refused  to  allow  them  to  be 
examined,  or  the  minutes  of  their  evidence  before  the  Com- 
mittee of  Enquiry  to  be  read,  or  any  document  to  be  produced, 
on  which  W.  had  been  examined  before  the  Committee  of  En- 
qniry.f 

Such  is  a  specimen  of  the  cases  which  led  to  the  enactment 
of  6  &  6  Vict.  c.  102. 

In  order,  however,  to  prevent  proceedings  being  taken  under 
this  act  vexatiously  or  wantonly,  it  contains  clauses  providing 
that  an  ample  security  for  costs  shall  be  given  by  petitioners 
desiring  to  set  in  motion  its  powers.     These  provisions  have 

^^  *  Report  from  the  Select  Commission  on  Election  Proceedings,  pp. 
ill. — vii. 

t  NotUngham,  Barr.  &  Arnold,  136—168.  In  this  Report  will  be 
found,  in  eitenso,  all  the  proceedings  of  which  an  accosnt  is  given  in  the 
text. 
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been  already  explained,*  and  it  will  be  seen  that  the  clue  to 
them  consists  in  the  existence,  or  non-existence,  declared  by  the 
committee,  of  reasonable  and  pbobablb  obound  for  the 
allegation  in  the  petition.t 

As  to  the  practical  operation  of  this  act,  it  may  be  observedi 
that  neither  the  seat  nor  return  of  any  sitting  member,  nor  the 
issuing  nor  restraining  the  issue  of  any  writ,  can  be  affected  by 
any  committee  appointed  under  it ;  wherefore  defeated  candi* 
dates  cannot  be  expected  to  undertake  the  responsibilities  which 
attend  proceedings  under  it.  Nor  is  it  likely  that  the  electors  will 
show  much  alacrity  in  instituting  proceedings  for  the  purpose  of 
procuring  their  borough  to  be  disfranchised.  It  may  be  for  these 
or  similar  reasons,  that  the  provisions  of  this  act  have  not  beea 
called  into  active  operation.  In  the  year  1848,  however,  an  at- 
tempt was  made  by  a  committee,  but  apparentiy  without  the 
slightest  assistance  from  any  of  the  parties  before  them,  to  avail 
themselves  of  the  powers  of  the  act.:t  ^^^  petition  by  electon 
prayed  that  the  election  and  return  might  be  deemed  null  and 
void,  on  the  ground,  inter  aUa,  of  bribery  and  treating ;  but  the 
opening  of  the  petitioner's  counsel  was  stopped  by  the  counsel 
for  the  sitting  member  admitting  that  the  election  must  be 
avoided,  as  treating  had  undoubtedly  taken  place  to  a  consider*- 
able  extent,  under  the  authority  of  the  agents  of  the  sitting 
member.  The  committee  required  proof,  by  one  or  two  witnesses, 
in  order  to  establish  the  feet,  as  a  ground  for  their  resolution. 
This  was  given,  without  interference  by  the  sitting  member^s 
counsel ;  and  the  counsel  for  the  petitioners  then  stated  that  he 
did  not  intend  to  prosecute  the  petition  any  further.  On  this 
the  committee  resolved,  that  the  sitting  member  was  not  duly 
elected ;  that  he  had  by  his  agents  been  guilty  of  treating ; 
that  the  election  was  void ;  and  "  that  with  reference  to  an  al- 
legation contained  in  the  petition,  of  the  existence  of  bribery  at 
the  last  election,  the  counsel  for  the  petitioner  now  be  re* 
quested,  in  accordance  with  the  ^^  [preliminary]  resolution  of 
the  committee,  to  produce  the  Ust  of  the  names  of  the  electon 
alleged  to  have  been  bribed^  and  those  of  the  persons  who  are 
charged  with  having  given  the  bribes."  On  hearing  this,  tiie 
petitioner's  counsel  said,  that  though  he  had  bea[|  prepared,  ac- 

*  Ante,  Chap.  XV.,  adjinem,  p.  300. 
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cording  to  his  instructions,  to  substantiate  by  evidence  the  charge 
alleged  in  the  petition,  ^^  yet  having  now,  as  counsel  for  the 
petitioners,  obtained  all  that  he  had  required,  he  withdrew 
from  any  further  prosecution  of  the  petition."  The  chairman 
asked  him  whether  the  committee  were  right  in  inferring  from 
what  he  had  said,  that  he  had  been  prepared  to  substantiate 
those  charges  of  bribery?  The  petitioner's  counsel  answered  in 
the  affirmative;  on  which  the  committtee  called  in  the  agents, 
to  '^  examine  them  as  to  any  circumstances  which  may  have 
led  to  the  forbearance  to  prosecute  the  charges  of  bribery  al- 
leged in  the  petition,"  and  proceeded  to  do  so  under  statute  6  & 
6  Vict.  c.  102,  s.  1.  The  counsel  on  both  sides  assured  the 
committee,  in  corroboration  of  the  statements  of  the  agents, — 
the  counsel  for  the  sitting  member,  that  he  believed  there  had 
been  no  arrangements  between  the  parties;  for  the  petitioner, 
that  he  had  been  fully  prepared  to  contest  the  case  throughout, 
and  had  not  been  aware,  till  he  had  entered  the  conmiittee- 
room  that  day,  of  the  course  about  to  be  taken  by  the  sitting 
member.  On  this  the  committee  resolved, — "that  the  circum- 
stances attending  the  forbearance  to  prosecute  the  charges  of 
bribery  contained  in  the  petition  do  not  appear  to  the  committee 
to  caU  for  any  special  report  with  reference  to  such  forbear- 
ance." 

Without  saying  or  suggesting  more  than  that  the  statute 
4  &  5  Vict.  c.  57,  has  not  been  called  into  active  operation^  it 
may  suffice  to  observe  that  ten  years  elapsed  before  the  legisla- 
ture again  interposed,  in  the.  year  1852,  by  stat.  15  &  16  Vict, 
c.  57,  entitled  "  An  Act  to  provide  for  nurre  effectual  Inquiry 
into  the  Existence  of  corrupt  Practices  at  Elections  for  Mem- 
bers to  serve  in  Parliament,**^  This  act  will  be  found  gene- 
rally explained  in  a  previous  chapter.f  If  a  committee  ap- 
pointed to  try  an  election  petition,  or  one  "  appointed  to  inquire 
into  the  existence  of  corrupt  practices  in  any  election,"  report 
that  there  is  reason  to  believe  that  corrupt  practices  have  ex- 
tensively prevailed,  or  that  they  did  prevail,  in  any  county, 
borough,  or  university,  at  any  election;  both  Houses  may 
address  the  Queen  thereon,  who  may,  by  warrant  under  her 
sign  manual,  appoint  commissioners  to  inquire,  by  lawful  means 
(s.  6),  into  the  election  in  respect  of  which  the  committee  may 

•  Post,  p.  362,  A, 
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have  80  reported;  or,  if  the  report  have  extended  to  two  or  more 
elections,  then  into  the  latest  of  them :  and  if  they  find  that 
corrupt  practices  were  practised  at  that  election,  the  commis- 
sioners are  entitled  to  go  backward  "from  election  to  election," 
till  they  arrive  at  one  in  which  no  such  corrupt  practices  pre- 
vailed: and  there  their  inquiries  are  to  end: — as  though,  in 
mining  language,  the  commissioners  had  arrived  at  a  faulty 
interrupting  their  further  progress.  They  are  to  report,  from 
time  to  time,  to  the  Queen  (and  these  reports  must  be  laid 
before  parliament)  the  -evidence,  and  their  conclusions  on  it ; 
and,  especially,  the  names  of  all  persons  who  have  been  guilty 
of  corrupt  practices ;  as  well  those  who  have  given,  as  those  who 
have  received  bribes  : — and  the  section  delineating  this  course 
of  procedure,  in  defining  bribery  or  corrupt  practices,  combines 
all  the  phraseology  contained  in  the  several  statutes  respecting 
bribery,  which  have  been  considered  in  this  chapter. 


Such  is  the  present  bribeiy  law  of  Great  Britain ;  well  nigh- 
as  stringent  and  searching  as  can  be  imagined.  Its  two  great 
objects  are,  the  protection  of  innocent  constituencies,  and  the 
punishment  of  guilty  ones,  even  to  the  point  of  blotting  them 
out  from  the  electoral  system.  Subordinate  to  these,  are  the 
detention  and  punishment  of  the  individual  agents  in  the  work 
of  corruption,  whether  as  the  bribed,  or  the  briber :  perpetually 
disfranchising  both,  on  their  being  lawfully  convicted  of  the 
ofience;  visiting  both,  in  addition  to  disfranchisement,  with 
heavy  pecuniary  penalties ;  and  also  in  the  case  of  the  bribed 
voter — equally  whether  taking  or  only  asking  for  a  bribe — an- 
nihilating the  particular  suffrage  which  he  had  given  under  the 
coiTupt  influence  of  the  briber. 

The  parliamentary  consequences  of  bribery  are  determined  by 
the  Select  Committee  appointed  to  inquire  into  each  particular 
duly-challenged  election.  They  obliterate  the  faulty  vote  from 
the  poll ;  declare  the  election  of  him  who  either  personally,  or 
by  his  agents  unknown  to  him,  has  bribed  a  single  voter,  void ; 
will  seat  his  opponent,  if  he  prove  himself  to  be  entitled  to  the 
seat ;  and  declare  nugatory  the  election  of  the  briber  standing 
on  the  vacancy  occasioned  by  his  bribery.  Nay,  in  a  particular 
class  of  cases,  he  is  disabled  from  representing  the  electors  of  a 
place  where  he  has  practised  bribery,  for  the  entire  parliament. 

y6 
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In  addition  to  these  disfranchiseinents  and  disabilities^  most 
serious  penalties  are  imposed  on  both  parties  to  a  bribe ;  and  for 
the  pnrpose  of  a  Select  Committee's  detecting  bribery,  almost 
every  ascertainable  obstacle  has  been  swept  airay,  even  as  fbr 
as  compelling  the  parties  themselves  to  give  evidence,  or  declare 
that  they  decline  to  do  so,  on  the  groend  that  their  answers 
might  criminate,  or  tend  to  crimiaate,  themselves;  and  even 
that  right,  as  will  be  shown  in  the  Chapter  on  Evidence,  has 
been  seriously  abridged  by  committees. 

Finally,  a  single  act  of  bribery  will  expose  the  briber, 
according  to  circumstances,  to  the  following  liabilities,  penalties, 
and  disabilities: — 

First, — To  an  indictmemt  at  common  law  [even  far  at- 
tempting  to  bribe'],  with  punishment  by  fine,  or  imprisonment, 
or  both. 

Secondly, — To  a  criminal  information,  filed  by  order  of 
the  House  of  Commons ;  the  punishment  being  the  same  as  on 
a  conviction  for  a  common  law  misdemeanor. 

Thirdly, ^To  an  action  for  the  penalty  of  ftvb  hundred, 
or,  as  the  case  may  be,  one  thousand,  pounds,  with  full  costs 
of  suit. 

Fourthly, — He  is  for  ever  disabled  from  voting  at  a 
parliamentar}'  election,  "  as  though  he  were  naturally  dead.'* 

Fifthly, — He  is  FOR  ever  disabled  to  hold,  receive,  or 
enjoy  any  municipal  office  or  franchise,  ''  as  though  he  were 
naturally  dead." 

Sixthly, — He  is  disabled  from  being  elected  or  serving  in 
parliament  upon  the  election  where  the  bribery  was  practised. 

Seventhly, — He  is  ineligible  as  a  candidate  at  the  election 
ensuing  that  avoided  by  his  own  bribery. 

Lastly, — He  is  disabled  from  serving  in  that  parliament 
for  the  place  where  the  bribery  had  occurred. 


A  firm  and  vigilant  administration  of  the  existing  laws  against 
bribery,  in  their  recently-improved  state,  might  supersede  further 
legislative  interference, — always,  on  both  legal  and  constitu- 
tional grounds,  to  be  deprecated,  unless  absolutely  necessary: 
or  if  any  alteration  in  that  law  were  to  be  made,  it  might  be 
worth  considering  how  far  it  would  be  advantageous  to  add  to 
existing  enactments,  the  two  following  :->  First,  that  every  can- 
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didate  declared  guilty  of  bribery  at  an  election  of  a  member  to 
serve  in  parliament,  by  a  conviction  in  a  penal  action,  indict- 
ment, or  information,  should,  on  a  first  conviction,  be  incapable 
for  a  period  of  ten  years,  and  on  a  second  conviction  for  ever 
afterwards,  of  sitting  in  the  Commons  House  of  Parliament ; 
and  secondly,  that  a  resolution  of  a  Select  Committee,  or  other 
committee  lawfully  appointed  in  that  behalf,  of  the  House  of 
Commons,  specifying  (as  such  committee,  if  warranted  by  evi- 
dence, should  be  enjoined  to  do)  by  name,  a  candidate  as  having 
been  guilty  of  bribery,  either  personally,  or  by  agents  with  his 
knowledge  and  consent,  should  be  received  on  the  trial  of  any 
penal  action,  indictment,  or  information,  as  sufficient  primd 
facie  evidence  against  such  candidate. 


CHAPTER  XXII. 

JURISDICTION  OF  SELECT  COMMITTEES -continued. 

TREATING. 


The  thorough  investigatioii  of  the  law  of  bribery,  which,  it  is 
hoped,  may  be  fouud  in  the  preceding  chapter,  is  calculated  to 
throw  light  on  much  of  the  conterminous  subject  of  treating. 
It  is,  indeed,  this  conterminous  character  which  seems  principally 
to  have  occasioned  uncertainty  in  the  mode  of  dealing  with  either, 
but  especially  with  the  latter;  committees  sometimes  giving 
to  treating  the  effect  of  bribery,  at  others  annexing  to  the 
latter,  the  consequences  of  treating :  and  occasionally  dealing 
with  each,  as  though  there  were  no  distinction  between  them. 
It  is,  however,  treating,  which  seems  surrounded  with  most 
practical  difficulty.  It  has  occasioned  quite  as  much  embar- 
rassment to  the  legislature,  in  prescribing  remedies  for  the  ad- 
mitted evils  attending  it,  as  to  the  tribunals  charged  with  ad- 
ministering those  remedies.  It  would  almost  appear,  from  the 
language  recently  used  in  parliament  by  the  most  eminent 
members  of  both  Houses,  as  though  there  were  something  in 
treating  too  mercurial  to  be  grasped — too  slippery  and  subtle  to 
admit  of  even  definition.  Thus,  for  instance,  spoke  the  Earl  of 
Derby,  then  Prime  Minister,  in  the  House  of  Lords  :*  "  It  is 
exceedingly  difficult  to  deal  with  treating,  and  impossible  le- 
gally to  define  it — and  it  would  be  better  not  to  put  it  on  a 
footing  with  what  is  a  statutable  offence,'' — ,i.  e.  bribery. 
"  While  bribery  is  an  offence  well  known  to  and  punishable  by 
the  law,  there  is  no  legal  definition,  as  far  as  I  am  aware,  of 
the  offence  of  treating,  and  certainly  no  punishment  affixed  to 
it  by  the  law Though  there  may  be  a  description  of 


♦  Hansard,  vol.  122  (3rd  Series),  689, 14th  June,  1862.    Debate  on 
the  **  Corrupt  Practices  at  Elections  BUI." 
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treating  as  objectionable  in  character  as  bribery  itself,  yet  there 
are  forms  of  it  entirely  innocuous — free  from  all  guilty  tendency 

and  all  guilty  intent. I  think  I  may  say  with  perfect 

confidence  that  there  never  has  been  a  contested  election  for 
county,  city,  town,  or  borough,  in  the  course  of  which  there 
has  not  been  committed,  by  some  agent,  some  offence  [act?] 
which  might,  by  a  committee  of  the  House  of  Commons,  be 

considered  as  treating." The  fact  of  parliamentary 

committees  having  differed  as  to  what  amount  of  refreshment 
constituted  bribery  [treating  ?],  shows  how  difficult  it  is  to  deal 
with  such  an  undefinable  offence.*  "As  to  treating,"  said 
that  great  lawyer.  Lord  St.  Leonards,  then  Lord  Chancellor,t 
"no  reasonable  man  could  put  it  on  the  same  footing  as  bribery. 
There  ought  to  be  some  provision  against  treating,  provided 
that  it  did  not  strike  at  the  foot  of  fair  and  legitimate  treating 
[refreshment  ?]"  "  The  subject  of  treating,"  observed  Lord 
Brongham,t  "  is  one  most  difficult  to  be  dealt  with.  Treating 
is  the  colour  and  "the  shift  for  bribery.  I  recollect  being  con- 
cerned, many  years  ago,  in  a  contested  election  where  the  car- 
rency  was  in  beer  tickets ;  and  on  '  speaking  of  the  enormous 
expense  incurred  for  ti'eating, — that  is,  for  bribery,  under  the 
form  of  ti'eating, — amounting  to  50,000Z.  or  60,000/.,  I  was  told 
it  was  much  worse  on  the  other  side  of  the  estuary — since  there 

the  tickets  were  for  vnne  .'* But  why  should  we  prevent 

a  man,  who  comes  a  great  distance  to  record  his  vote,  from  par- 
taking of  some  trifling  refreshment  ?"  Earl  Grey§  said — "  It  is 
perfectly  true  that  there  is  a  great  difference  of  opinion  on  the 
subject  of  treating.  I  think  it  would  be  very  hard  to  deprive  a 
member  of  his  scat,  because  he  gave  some  triffing  refreshment 
to  the  electors :  but  the  practice  is  blameable,  inasmuch  as  it  is 
capable  of  considerable  extension." 

Similar  declarations  were  made,  a  few  days  afterwards,  by 
the  leading  members  of  the  House  of  Commons.  Lord  Jolm 
Hussell||  observed,  that,  "  in  some  cases,  the  treating  is  of  so 
small  an  amount,  that  it  is  obviously  simply  for  the  purpose  of 
refreshing  paiiies,  who  may  have  come  from  distances  to  record 

•  Hansard,  vol.  122  (3rd  Series),  569,  589,  14th  June,  1852. 
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their  votes ;  whilst,  in  other  cant,  it  k  to  groHy  as  to  be  as 
comipt  as  bribery.' '  He  afterwards  said,  that  '^  treftting  may 
bclttdc  offences  of  very  dissimilar  magnitude ;  and  it  is  possiUe 
that  there  may  be  cases  of  treating  qoite  as  bad  as  any  font  of 
bribery  and  corruption.''*  Mr.  AgHonby  t  declared,  that  ^  it 
ap|)efired  to  him  that  treating  was  worse  than  bribery.  Many 
members  of  that  House  would  hesitate  to  give  money  to  a  voter, 
who  would  not  hesitate  to  throw  open  public  houses,  and  give 
votera  as  much  as  they  could  drink.  Many  electon^  abo^  who 
would  shrink  from  taking  a  sovereign,  would  partake  of  eating 
and  drinking." 

8uch  being  the  ^-iews  of  members  of  the  l^islatnre*  in  both 
Houses,  and  of  all  parties,  expressed  in  their  legislative  capacity 
on  a  grave  occasion,  those  varying  views  reflect  the  opinions 
pre%*ailing  out  of  doors :  and  if  so,  it  cannot  be  a  matter  of 
wonder  that  the  decisions  of  Select  Committees  are  not  nnifonn 
in  dealing  with  the  same  or  similar  facts ;  and  that  consequently 
the  decisions  of  any  one  of  these  tribunals,  as  to  what  does  or 
does  not  amount  to  treating,  is  very  problematical. 

l^up|K)«e,  fi)r  instance,  a  candidate's  agent  were  to  ask  into 
his  house  an  elector  who  had  walked  ten  mUes  to  rec(»d  his 
vote  for  that  candidate,  and  were  to  give  him  a  glass  of  wine 
and  a  biscuit,  either  before  or  after  he  had  polled :  is  that  fiurt 
alone  an  act  of  treating,  which  will  avoid  the  election — and 
not  only  do  that,  but  disable  the  agent's  principal  from  repre* 
seuting  tlmt  {larticular  constituency  throughout  the  parliament  ? 
Suppose,  again,  the  agent  were  to  act  similarly  towards  six  voters, 
or  even  twelve :  would  that  be  attended  with  such  disastrous 
consequences  7  Or  suppose  the  agent  were  to  request  one— or 
eix^or  twelve  voters,  under  such  circumstance^,  to  repair  to 
an  hotel,  where  thoy  would  find  provided  for  them  moderate 
refreshment  7  Or  suppose  the  number  extended  to  twenty,  fifty, 
or  a  hundred  7  or  several  hundreds  7  Where  is  the  line  of  ille- 
gality 7 

Suppose,  again,  a  zealous  and  active  friend,  but  not  an  accre- 
dited agent  of  the  candidate,  were,  without  his  knowledge,  to 
open  his  own  house  for  the  purpose  of  giving  breakfast, 
luncheon,  dinner,  or  supper  to  ten  or  to  fifty  voters,  or  to  only 
one  or  two  7    Ought  his  doing  so  to  have  any  efiect  prejudicial 

•  Hansard,  vol.  122  (3rd  Series),  1310,  25th  Jane,  1852. 
t  Ditto,  1309. 
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to  indiyidaal  votes,  or  to  the  election  generally,  and  the  can- 
didate so  deeply  interested  in  its  validity  7 

Such  are  the  questions,  but  under  ever  varying  circumstances, 
which  fall  from  time  to  time  under  the  adjudication  of  a  Select 
Committee ;  who  have  to  decide  on  each  occasion — TreeUing,  or 
No  Treating, 

On  perusing  the  opinions  expressed,  as  above,  in  both  Houses 
of  parliament,  it  will  be  seen  that  the  minds  of  all  the  speakers 
are  settled  on  the  possible  effect  and  tendency  of  innocent  acts, 
as  shown  by  the  facility  with  which  they  may  be  abused,  if 
any  degree  of  toleration  or  recognition  of  them  be  evinced  by 
parliament,  or  the  legislature.  How  easily  '  some  trifling  re- 
freshment,' to  a  wearied  voter,  may  gradually  expand  into  or- 
ganized corruption  of  a  constituency,  and  the  exhibition  of  scenes 
disgraceful  to  a  civilized  community,  converting  a  great  and  grave 
electoral  act,  into  a  caricature  and  a  farce  !  Difficult,  however, 
though  it  may  be  to  do  so,  the  line  must  be  drawn  somewhere  ; 
but  it  is  expedient  that  such  line  should  not  be  uniformly 
visible,  to  those  whose  ingenuity  would  be  ever  at  work  to 
escape  from  it  with  impunity.  Provided  it  be  drawn  with  suf- 
ficient distinctness  to  be  perceptible,  on  any  given  occasion,  to 
an  enlightened  judicial  tribunal,  consisting  of  men  experienced 
in  the  affairs  of  the  world,  that  will  suffice  for  the  practical 
purposes  of  legislation  and  judicature :  and  the  benefits  obtained 
by  it  will  far  outweigh  any  inconveniences  which  may  be  alleged 
to  be  experienced  in  consequence  of  electors  and  candidates 
being  unable  to  see  precisely  what  acts  are,  or  are  not,  within 
the  line  of  illegality.  Honourable  candidates  will  have  greater 
inducements  to  select  honourable  and  prudent  agents  to  conduct 
the  election ;  while  those  who  contemplate  having  recourse  to 
illicit  means  for  obtaining  success,  will  feel  themselves  irresisti- 
bly checked  and  crippled  by  the  fear  of  gaining,  only  to  lose, 
their  object. 

The  true  clue  for  a  Select  Committee,  in  the  case  of  treating, 
is,  as  we  have  said  in  the  case  of  bribery,*  to  consider  the  effect 
of  the  questioned  acts  upon  the  mincls  of  individual  voters,  or 
classes  of  voters,  or  it  may  be,  an  entire  constituency :  whether 
what  has  been  done  has  vitiated  the  mind  of  the  elector,  and 
disabled  it  from  making  a  free  and  ikdifferent  choice  of 
a  member  to  represent  him  in  parliament. 

•  Ante,  p.  424,  435. 
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The  word  '  treating'  does  not  occur  in  Lord  Coke's  writings^ 
nor  in  Whitelocke ;  nor  in  Blackstone's  Commentaries ;  nor  in 
Doctor  Johnson's  Dictionary,  as  applicable  to  elections :  nor  in 
any  of  the  statutes  relating  to  elections,  tiU  the  year  1842, 
when  it  was  used  in  the  22nd  section  of  statute  5  &  6  Vict, 
c.  102,  which  recites  that  statute  7  Will.  3,  c.  4,  had  been 
"  found  insufficient  to  prevent  corrupt  treating  at  elections  :" 
the  title  of  the  act  being,  moreover,—"  An  Act  for  the  better 
Discovery  of  Bribery  and  Treating  at  the  Election  of  Mem- 
bers of  Parliament."*  The  section  in  question  proceeds  to 
adopt  the  words  "  meat,  drink,  entertainment,  or  provision,** 
— used  in  the  statute  7  Will.  3,  c.  4 ;  which  the  22nd  section 
of  the  statute  of  Victoria  recites  that  it  was  "  expedient  to 
extend,  for  the  purpose  of  preventing  corrupt  treating  at 
elections."  In  the  latest  act  on  the  subject,  stat  15  &  16  Vict, 
c.  57,t  the  word  does  not  appear,  though  the  professed  object 
of  the  act  is  "  to  provide  more  effectual  inquiry  into  the  exist- 
ence of  corrupt  practices  at  elections  for  members  to  serve  in 
parliament."  As  originally  framed,  however,  and  on  its  reach- 
ing the  Lords,  the  bill  contained  a  provision  extending  the  in- 
quiries of  the  commissioners  who  may  be  appointed  by  virtue 
of  it,  as  to  "  whether  any  corrupt  practices  by  way  of  treat- 
ing has  been  carried  on  at  any  such  election."  The  Lord 
Chancellor,  however,  for  the  reason  assigned  by  himself  and 
the  Earl  of  Derby,  as  mentioned  at  the  commencement  of  the 
present  chapter,  moved  the  exclusion  of  the  words:  saying, 
"  that  he  would  propose  that  treating  should  not  form  part  of 
that  bill,  but  be  made  the  subject  of  a  separate  measure." I 

Thus,  then,  we  have,  at  length,  a  legislative  recognition  of 
the  word  '  treating,'  as  descriptive  of  certain  acts  prohibited  by 
the  two  statutes  of  William  &.  Mary,  and  Victoria ;  and  we 
may  now  thus  venture  to  define  this  hitherto  "undefinable" 
offence. 

Treating  is  the  supplying  meat,  drink,  provision, 
or  entertainment,  for  the  purpose  op  corruptly  in- 
fluencing or  rewarding  voters. 

And  this  treating  may  avoid  either  a  single  vote,  or  any 
number  of  votes  ;  or  the  entire  election ;  or  disable  a  candidate 
from  sitting  for  the  place  at  the  election  where  it  was  practised, 

•  Post,  p.  268,  A. 

^  Post.  362,  A. 
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or  being  returned  at  that  ensuing  the  avoidance  of  it  through 
treating ;  or  for  even  the  whole  parL'ament.  It  is  obviously, 
therefore,  of  as  great  importance  to  consider  carefully  the  whole 
law  of  treating,  as  that  of  bribery  ;  and  in  doing  so,  to  keep  as 
distinctly  as  possible  before  the  mind's  eye,  the  difference  be- 
tween the  two  offences,  and  the  parliamentary  incidents  an- 
nexed to  them.  When  the  "  parliamentary''  incidents  are  men- 
tioned, it  is  designed  to  indicate  that  there  are  no  pecuniary 
penalties  annexed  to  treating,  as  there  ai'e  to  bribery :  but  it 
appears  superfluous  to  state,  that  to  do  acts  forbidden,  as  is 
treating,  by  the  statute  law,  is  a  misdemeanor  punishable  by 
fine  or  imprisonment,  or  both. 

It  may  be  safely  stated,  that  treating,  as  a  parliamentary 
offence,  is  now  to  be  regarded  as  a  statutable  offence;  but 
in  order  to  aid  in  putting  a  proper  interpretation  upon  the  lan- 
guage of  the  legislature,  it  will  be  useful,  and  certainly  inte- 
resting, to  glance  at  the  apparent  occasion  of  its  first  interfer- 
ence, in  the  year  1695> 

Whether  or  not  treating  was  an  offence  at  common  law,  is  a 
question  which  may  be  answered  out  of  Whitelocke,*  than 
whom  there  cannot  be  adduced  a  better  authority.  Most 
learned  and  eminent  himself  as  a  parliamentary  and  constitu- 
tional lawyer,  his  own  opinion  is  alone  entitled  to  great  weight; 
and  when  we  consider  that  his  standard  work  on  the  King's  Writ 
was  drawn  up  very  elaborately,  and  based  on  such  authorities 
in  the  law  as  Selden,  Lambard,  Coke,  Owen,  and  Spelman,t  it 
is  entitled  to  the  utmost  respect.  It  has  been  seen  that  he 
bears  conclusive  testimony  to  the  fact  that  bribery  was  a  common 
law  offence,  entailing  the  loss  of  the  seat  which  it  had .  pro- 
cured;! and  in  the  chief  passage  stating  that  "  the  law  of  par- 
liament forbade  giving  money  or  rewards  to  freeholders  to  ob- 
tain their  suffrages,"  he  adds  the  decisive  words,  "  it  were  well 
if  it  extended  to  drinke  and  intertainments,"  The  law  of  par- 
liament, therefore,  in  the  year  1646-6,  did  not  forbid  '  drink 
and  entertainments,  nor  class  the  giving  them  among  "  bribery 
and  corruption,  and  other  heinous  crimes."  §  In  thp  year 
1669,  during  Whitelocke's  lifetime,  a  bill  was  brought  into  the 
House  of  Commons,  "  to  prevent  abuses  and  extravagancies  in 
electing  members  to  serve  in  parliament,  and  for  regulating 

*  Ante,  p.  454.  f  1  Whitelocke,  Ed.  Pref.  zi. 
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elecdonB.'**  After  a  long  debate,  touching  the  "  making  void 
of  all  futture  electionB  which  should  appear  to  be  procured  by 
money,  or  by  intertainments  of  meat  and  drinke,^'  it  was  laid 
aside,  but  not  till  after  it  had  been  read  a  second  time.t  Eight 
years  afterwards,  however,  viz.  on  the  2nd  April,  1677,  in  proof 
of  the  sense  entertained  by  the  House  of  Commons  of  the  ne- 
cessity which  existed  for  putting  some  check  upon  the  growing 
evils  of  extravagant  and  profligate  expenditure  at  elections,  the 
House  passed  the  following  Resolution,  shortly  afterwards 
made  a  Standing  Order.  It  is  to  be  remembered,  that  at 
this  time  there  T^'as  no  constitutional  limit  to  the  duration  of 
a  parliament,  but  the  will  of  the  crown.  The  Triennial  Act  (6 
W.  k.  M.  c.  2),  did  not  pass  till  the  year  1604.  In  order  to  ap« 
preciate  the  tenor  and  scope  of  the  Besolution,  it  may  be  well 
to  glance  at  the  contemporary  history  relating  to  it.  The  or- 
dinary mode  of  bribery  in  modem  times  is,  per  ctgntOy  by  the 
pa3rment  of  money  at  so  much  a  head  for  each  vote ;  but  the 
custom  formerly  was  to  give  a  sum  of  money  to  the  returning 
officer  to  make  a  false  retum,{  or  to  give  a  gross  sum  of  money 
to  the  borough.  This  money  was  expended  in  a  system  of 
general  debauchery  and  corruption;  and  it  has  been  said  that 
this  was  the  mischief  at  which  the  resolution  was,  at  all  events 
chiefly,  aimed :  that  the  gift  prohibited  was  one  of  a  general 
character,  and  made  in  order  to  procure  a  corrupt  return.^ 

'^  Resolved,  that  if  any  person,  hereafter  to  be  elected  into  a 
place  for  to  sit  and  serve  in  the  House  of  Commons,  for  any 
county,  town,  port  or  borough,  after  the  teste  or  the  issuing 
out  of  the  writ  or  writs  of  election,  upon  the  calling  or  sum- 
moning of  any  parliament  hereafter ;  or,  after  any  such  place 
becomes  vacant  hereafter,  in  the  time  of  parliament,  shall  by  him- 
self, or  by  any  other  in  his  behalf,  or  at  his  charge,  at  any  time 
before  the  day  of  his  election,  give  any  person  or  persons,  having 

•  9  Journals,  100. 

t  Mr.  Tierney's  argument  before  the  coroinittee  in  the  Second  South" 
varh  case  [a.  d.  1796],  Clifford,  157.  Mr.  Tierney  was  the  petitioner, 
and  argued  his  own  case  against  Mr.  Thelluson,  and  successfully. 

t  Evehhatn,  F.  &  F.  614  (arg.) 

§  On  the  22nd  of  April,  1755  (Journals,  27,  p.  290),  a  "  complaint 
was  made  to  the  House  that  an  attempt  had  been  made  to  influence  the 
returning  oflSoer  for  the  borough  of  Milbourn  Port,  in  making  a  retam 
of  a  member  to  serve  in  parliament  for  the  said  borough,  by  the  offer  of 
a  sum  of  mone^  to  be  deposited  for  that  purpose."  S«e  Heywood  on 
Borough  Elections,  p.  84. 
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vote  in  any  sncli  election,  any  meat  or  drink^  exceeding  in  the 
true  value  of  ten  pounds  in  tbe  whole,  in  any  place  or  places 
but  in  his  own  dwellinghouse  or  habitation,  being  the  usual 
place  of  his  abode  for  six  months  last  past;  or  shall,  before  such 
election  be  made  and  declared,  make  any  other  present,  gift  or 
reward,  or  promise,  obligation  or  engagement  to  do  the  same, 
either  to  any  such  person  or  persons  in  particular,  or  to  any 
such  county,  city,  town,  port,  or  borough,  in  general ;  or  to  or 
for  the  use  and  benefit  of  them,  or  any  of  them ;  every  such 
entertainment,  present,  gift,  reward,  promise,  obligation,  or 
engagement,  is  by  this  House  declared  to  be  bribert:  and 
sudi  entertainment,  present,  gift,  reward,  promise,  obligation, 
or  engagement,  being  duly  proved,  is  and  shall  be  sufficient 
ground,  cause  and  matter,  to  make  every  such  election  void, 
as  to  the  person  so  offending,  and  to  render  the  person  so  elected 
incapable  to  sit  in  parliament  by  such  election :  and  hereof  the 
committee  of  elections  and  privileges  is  appointed  to  take  espe- 
cial notice  and  care ;  and  to  act  and  determine  matters  coming 
before  them,  accordingly.''* 

"  Resolved,  that  the  said  order  against  excessive  drinking  at 
elections  be  a  further  instruction  to  the  committee  of  elections." 

In  this  resolution,  the  punishment  of  treating  is  described  in 
nearly  the  same  words  as  that  of  bribery,  by  Whitelocke.  Two 
years  after  the  passing  of  this  resolution,  viz.  in  1680,  a  bill  to 
prevent  the  offence  of  "  bribery  and  debauchery^'  at  elections 
was  brought  in  and  read  a  second  time,t  but  followed  the  fate 
of  its  predecessor.  In  1081  the  following  striking  entry  appears 
on  the  Journals  of  the  House,  indicating  its  desire  to  go  even 
out  of  its  way  to  applaud  those  constituencies  who,  steering 
dear  of  corruption,  had  returned  their  members  freely  and 
without  charge,  according  to  the  ancient  constitution  of  dec- 
tions.t  "  It  being  represented  to  this  House  that  several  coun- 
ties, cities  and  boroughs  have  freely,  without  charge,  elected 
many  of  the  members  in  this  present  parliament,  according  to 
the  ancient  constitution  of  elections  of  members  to  serve  in 
parliament,  wherefore  the  House  doth  give  their  thanks  to  such 
counties,  cities  and  boroughs  f<Mr  the  said  elections." 

*  Resolutions,  2ud  April,  1677;  JourDak,  vol.  iz.  p.  411,  ool«  1. 
Made  a  Standing  Order,  21st  October,  1678 ;  Id.  p.  517. 
t  9  Journals,  659. 
X  See  Seecnd  Southwark,  Cli£brd,  161,  Mr.  Tiemey,  ttrg. 
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On  the  2drd  October,  1080,  was  read  a  first  time  <^  A  Bill  to 
prevent  Abuses  occasioned  by  excessive  expenses  at  Elections."* 

About  this  time  it  was  usual,  when  an  election  had  been  ob- 
tained by  corrupt  practices,  not  only  to  deprive  the  guilty  can- 
didate of  his  seat,  but  also  to  punish  the  electors  by  allowing 
no  writ  to  issue  for  a  new  election,  until  they  should  have  re- 
pented of  their  crimes,  and  the  corrupt  influence  created  had  so 
far  died  away,  as  to  admit  of  a  fair  and  impartial  election. 

At  length,  in  the  year  1096,  immediately  after  the  passing  of 
the  Triennial  Act,  the  statute  7  Will.  8,  c.  4,  received  the  assent 
of  the  legislature;  its  title,  as  we  have  already  seen,  being  ^^An 
Act  for  preventing  Charge  and  Expense  in  Elections,'  and  its 
recital,  that  ^gi'ievous  complaints  were  made  of  undue  elections, 
by  excessive  and  exorbitant  expenses,  contrary  to  the  law,  and 
in  violation  of  the  freedom  due  to  the  election  of  representatives 
for  the  commons  of  England  in  parliament,  to  the  great  scandal 
of  the  kingdom,  dishonourable,  and  may  be  destructive  to  the 
constitution  of  parliaments.'  Some  account  has  already  been 
given  of  the  progress  of  the  act  through  the  two  Houses.f  It 
has  been  placed  before  the  reader  as  far  as  its  provisions  con- 
cern the  offence  of  bribery,  as  contra-distinguished  to  those 
levelled  at  treating,  as  it  was  then,  and  has  ever  since  been, 
understood.  The  latter  provisions  will  be  presently  dealt  with 
in  like  manner. 

The  following  is,  in  extenso,  the  first  of  the  two  sections  con- 
stituting the  statute.  It  will  be  found  to  be  purely  prohibitory ; 
the  disability  attached  to  a  disregard  of  it,  being  contained  in 
the  second  section. 

'^  Be  it  enacted  and  declared,  that  no  person  or  persons  here- 
after to  be  elected  to  serve  in  parliament  for  any  county,  city, 
town,  borough,  port,  or  place,"  &c.  "after  the  teste  of  the  writ  of 
summons  to  parliament,  or  after  the  teste  or  the  issuing  out  or 
ordering  of  the  writ  or  writs  of  election  upon  the  calling  or  sum- 
moning of  any  parliament  hereafter,  or  after  any  such  place 
becomes  vacant  hereafter,  in  the  time  of  this  present  or  of  any 
other  parliament,  shall  or  do  hereafter,  by  himself  or  themselves^ 
or  by  any  other  ways  or  means  on  his  or  their  behalf y  or  at  his 
or  their  charge,  before  his  or  their  election,  to  serve  in  par- 
liament for  any  county,  city,  town,  borough,  port,  or  place, 
&c.  "  directly  or  indirectly  give,  present,  or  allow  to  any  per- 
•  1  Peckwell,  193.  f  Ante,  p.  456. 
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son  or  persons  having  voice  or  vote  in  such  election,  any  money, 
meat,  drink,  entertainment,  or  provision,  or  make  any  present, 
gift,  reward,  or  entertainment,  or  shall,  at  any  time  hereafter, 
make  any  promise,  agreement,  obligation  or  engagement,  to 
give  or  allow  any  money,  meat,  drink,  provision,  present,  re- 
ward, or  entertainment,  to  or  for  any  such  person  or  persons  in 
particular,  or  to  any  such  county,  city,  town,  borough,  port  or 
place  in  general,  or  to  or  for  the  use,  advantage,  benefit,  em- 
ployment, profit,  or  preferment  of  any  such  person  or  persons, 
place  or  places,  in  order  to  be  elected,  or  for  being  elected  to 
serve  in  parliament  for  such  county,  city,  town,  borough,  port 
or  place/' 

It  is  to  be  observed  generally,  first,  that  the  word  bribery 
does  not,  any  more  than  the  word  treating,  appear  in  this 
statute,  though  it  did  in  the  Resolution  of  the  2nd  April,  1677, 
on  which  it  was  founded.  It  was  said  in  the  Durham  case,* 
that  the  word  bribery  was  "  purposely  omitted  in  the  statute,  in 
order  that  treating  and  bribery  might  not  be  confounded,  and 
that  the  former  might  be  known  as  a  substantive  offence,  inde- 
pendently of  any  corrupt  motive  which  might,  or  might  not, 
accompany  the  commission  of  it.''  Whether  there  be  any  force 
in  this  conjecture,  seems  practically  immaterial ;  since,  although 
the  very  word  be  not  used,  the  thing  which  alone  it  signifies, 
appears  in  the  act  as  distinctly  as  words  can  express  it.f  A 
second  observation  may  present  itself,  that  this  statute  being,  as 
already  proved,  a  declaratory  one,t  it  must,  equally  as  in  the 
case  of  bribery,  declare  that  an  undue  election  by  "excessive  and 
exorbitant  expense" — and  by  means  of  "meat,  drink,  enter- 
tainment, or  provision" — was,  as  the  act  states,  at  the  time, 
"  contrary  to  the  law" — that  is,  to  the  common  Jaw.  In  the 
case  of  Hughes  v.  Marshall,^  Lord  Lyndhurst,  in  delivering 
the  judgment  of  the  court,  expressly  stated,  that  "  to  furnish 
provisions,  vnth  a  view  to  influence  an  elector,  would  be  illegal 
at  conunon  law :"  but  he  adds,  "  if  bribery  be  brought  home  to 
the  party,  he  is  guilty  of  an  offence  at  common  law :"  and  the 
judgment  in  that  case,  proceeded  explicitly  upon  the  ground 
that  "  there  was  nothing  to  show  that  bribery  had  taken  place 

•  Ante,  p.  456  ;  2  Peckwell,  183  [a.  d.  1804]. 
t  Ante,  p.  427,  where  the  words  apph'cable  to  bribery  are  taken  out 
of  the  statute,  and  put  together  connectedly. 
X  Ante,  p.  427. 
$  3  Cr.  &  Jer.  121 ;  ante,  p.  427. 
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to  inflaenoe  the  electioii."  Tkat  grest  jadge  also  Botieed  the 
&ct,  that  ^  the  txptnat^^  in  the  case  befixe  the  court,  ^^  wen 
mconMerable,  when  compared  with  the  mtmber  ^fperaone  who 
$hartd  the  r^rethmenUP  This  obeci'vation  seems  to  point  to 
the  true  distinction :  that  previously  to  the  statute  id  William, 
treating  a  particular  voter,  by  meat,  drink,  entertainment,  or 
provision,  was  only  so  &r  an  ofienoe  at  eoramon  law,  rendering 
an  election  voidable  on  petition,  as  it  amounted  to  bribery. 
Where  a  corrupt  contract  for  the  vote  was  entered  into^  the 
form  of  the  consideration  was  a  matter  of  indifferenoe :  it  might 
be  money,  or  money's  worth,  in  the  diape  of  meat,  or  drink,  or 
both.  Treating,  in  any  other  sense,  was  apj^caUe  to  tlMse 
cases  only,  where,  in  the  language  of  the  act,  ^  ezoessiye  and 
exorbitant  expenses"  had  been  incurred,  rendering  the  ]^uie 
or  scene  of  it  gtneraXLy  corrupted,  and  the  result  of  the  election 
'  unduly  influenced.' 

In  the  same  year  in  which  this  act  was  passed,  it  was  called 
into  operation,  in  the  case  oi  AJdborough^  on  the  petition  of 
one  Kaye,  stating  that  Henry  Fair&x,  in  contempt  of  an  act 
of  last  session  of  parliament,  publicly  spent  money  in  treating 
the  electors  for  their  votes,  and  thereby  procured  himself  to  be  re- 
turned. The  House  resolved,  nemme  cantradicente,  tiiat  Henry 
Fairfax,  Esq.  having,  contrary  to  the  late  act  of  parliament, 
expended  money  in  order  to  his  election  to  serve  in  the  present 
parliament  for  the  borough  of  Aldborough,  in  the  county  of 
York,  since  the  vacancy  thereof  by  tiie  death  of  Sir  Michael 
Wentworth,  is  disabled  and  incapacitated,  upon  such  election,  to 
serve  as  a  burgess  for  the  said  borough ;"  and  it  was  resolved, 
"  that  the  election  was  void,"*  and  they  went  the  length  of 
disfranchising  the  borough,  and  allowed  no  writ  to  issue  for  a 
twelvemonth,  nor  until  they  had  received  a  petition  from  the 
electors,  expressing  their  sorrow  for  the  offence,  and  promising 
never  to  suffer  any  irregularities  in  any  future  elections  for 
their  borough,  but  strictly  and  faithftiUy  to  observe  so  good 
and  beneficial  a  Iaw."t 

The  Tketfard  case  was,  in  some  respects,  remarkable.  It 
occurred  three  years  after  the  passing  of  the  act,  and  was  de- 
cided by  the  very  gentlemen,  as  Mr.  Tiemey  remarked,!  who 

•  11  Journals,  599,  632;  Clifford,  168. 
t  12  Journals,  19;  Clifford.  169. 
t  Second  Southuutrk,  Clifford,  169. 
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had  passed  it,  and  on  a  day  expressly  set  apart  to  consider  the 
construction  of  the  act.  The  petition  complained  of  the  undue 
return  of  Mr.  Sloane  for  the  borough  of  Thetford,  on  the  ground 
of  treatinffy  alone.  After  a  full  debate,  and  by  the  narrow  ma- 
jority of  five  (115  to  110),  the  House  avoided  the  election,  and 
ordered  a  new  writ  On  the  second  election,  Mr.  Sloane  again 
stood,  and  was  again  returned.  The  House  took  notice  of  the 
fact,  propria  motu,  before  any  petition  had  been  presented ; 
and  resolved,  '^  That  the  House  would  on  Saturday  next,  in  a 
fuU  House,  take  into  consideration  the  act  for  preventing  ex- 
penses at  elections :''  and  Mr.  Sloane  was  ordered  to  attend  in  his 
place  on  that  day.  Two  days  afterwards,  his  opponent  presented 
a  petition  against  him,  stating  that  he  had  been  incapacitated 
to  sit  in  the  House,  and  that  the  petitioner  had  been  duly 
elected.  This  petition  was  ordered  to  lie  on  the  table  till  the 
day  appointed  by  the  House  for  considering  the  construction  of 
the  statute.  On  that  occasion,  the  petition  was  read;  Mr. 
Sloane  was  heard  in  his  place,  and  then  withdrew ;  on  which  a 
debate  arose,  and  the  question  as  to  Mr.  Sloane's  being  ^^  ca- 
pable of  serving  in  this  present  parliament  for  the  said  bo- 
rough" was  negatived  by  a  majority  of  thirty-two  votes  (144 
to  112).  They  came  to  no  decision  on  the  petition,  but  referred 
it,  in  the  usual  course,  to  the  Ck>mmittee  of  Privileges,  to  be  dealt 
with  according  to  law.*  In  this  case,  it  will  be  observed,  that 
the  House  construed  the  words  '^  incapacitated  upon  such  elec- 
tion to  serve" — as  meaning, — incapable  of  serving  during  the 
continuance  of  the  same  parliament: — an  extension  of  the 
words  which  no  subsequent  committee  has  adopted,  and  which 
undoubtedly  it  seems  somewhat  difficult  to  support. 

Mr.  Shepherd  has  observed, f  that  "committees  have  formerly 
decided  in  the  opposite  extremes,  upon  the  effect  of  the  Treating 
Act.  In  the  Thetford  case,  it  was  held  a  disqualification  for  a 
particular  borough,  during  the  continuance  of  the  same  parlia- 
ment. In  the  Second  Nonmch  case,  it  was  held  not  even  to 
affect  the  candidate  on  the  immediate  vacancy,*'  Before  con- 
curring in  this  latter  opinion,  it  is  necessary  to  examine  some- 
what careftiUy  the  Second  Norwich  case.  It  occurred  in  the 
year  1787 ;  and  it  has  been  stated  that  seven  professional  men 

•  Journals,  xiii.  134, 145,  223,  225,  251. 
t  Election  Law,  p.  61  (2nd  ed.) 
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sate  on  the  committee.*  The  case  was,  moreover,  argued  ably 
and  elaborately,  and  the  committee  appears  to  have  acted, 
throughout,  with  complete  judicial  temper  and  discretion. 

At  the  First  Norwich  election,  there  had  been  three  candi- 
dates for  a  single  vacancy,  Hobart,  Beevor,  and  Burton.  The 
first  was  returned  by  a  majority  of  sixty-seven  votes,  and  the 
second^  petitioned  against  that  return,  on  the  ground  of  bribery, 
treating,  rioting,  abduction  of  voters,  and  the  improper  admis- 
sion of  unqualified,  and  the  rejection  of  qualified,  voters.  Two 
hundred  and  sixty-two  votes  were  objected  to  on  a  proposed 
scrutiny,  which  was,  however,  abandoned,  from  the  length  of 
time — "  some  we^ks" — which  it  would  occupy,  and  the  illness 
of  a  principal  ofiicial  witness  to  support  it: — and  the  evidence 
was  restricted  to  the  grounds  of  bribery  and  treating ;  the  sit- 
ting member  retorting  the  latter  charge  on  the  petitioner  (the 
unsuccessful  candidate).  The  petitioner's  case  lasted  for  a  fort- 
night, and  the  sitting  member's  for  a  week :  at  the  close  of  which 
the  committee  resolved  that  neither  the  sitting  member  nor  the 
petitioning  candidate  had  been  duly  elected,  and  that  the  elec- 
tion was  a  void  one.  On  this  a  new  writ  was  issued ;  which, 
after  stating  that  **  the  election  of  the  sitting  member  was  ad- 
judged  to  be  void,"  commanded  the  sheriffs,  "  that,  in  the  place 
of  the  said  *  sitting  member,'  they  should  cause  to  be  elected 
one  other  fit  person  ."§  At  the  second  election,  the  sitting 
member  and  petitioner  were  again  candidates,  and  the  former 
was  again  returned,  and  by  a  majority  of  eighty  votes.  He  was 
again  petitioned  against  by  his  former  opponent,  on  the  ground 
that  having  been  on  the  foi*mer  occasion  declared  not  duly  qua- 
lified, on  a  petition,  "  the  evidence  in  support  of  which  had  been 
confined  to  the  bribing  and  entertaining  electors,"  the  petitioner 
"  conceived"  that  the  sitting  member  was  thereby  "  rendered  in- 
capable to  represent  the  city  of  Norwich  in  parliament,  at  any 
election  to  fill  the  said  vacancy, '*  It  was  contended  for  the  peti- 
tioners, that  the  evidence  had  been  confined  to  the  bribery  and 
treating — the  other  charges  having  been  formally  and  effectually 
abandoned  :  and  that  the  evidence  must  then  be  taken  to  have 
referred  exclusively  to  the  remaining  allegation  of  the  petition  as 

♦  Pickering,  41,  note  (3). 

t  3  Luders,  441. 

t  Electors  also  petitioned  ip  the  same  terms, 

§  3  Luders,  457. 
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to  bribery  and  treating.  The  minutes  of  the  former  proceedings 
were  tendered,  not  as  evidence  of  the  truth  of  the  facts,  but  to 
show  the  grounds  on  which  the  committee  had  proceeded,  and 
thereby  establish  the  allegation,  in  that  respect,  contained  in  the 
second  petition : — and  evidence  was  to  be  again  offered  to  prove 
the  fact  of  bribery  and  treating  at  the  former  election.  It  was 
admitted  that  no  notice  of  the  disqualification  and  ineligibility 
of  the  sitting  member  had  been  given  to  the  electors,  and  that 
any  votes  given  for  him  would  be  thrown  away,  —  because 
they  had  been  parties  to  the  former  decision,  by  the  petition 
then  presented  "  on  behalf  of  themselves  and  the  other  elec- 
tors"— and  must,  therefore,  be  presumed  to  know,  and  bound 
to  take  notice  of  it;  and  must  be  consequently  considered  to 
have  thrown  away  their  votes.  To  this  the  sitting  member's 
counsel  answered,  that  the  petition  contained  no  charge  ex- 
pressly and  directly  affecting  him  with  an  offence  entailing  the 
incapacity  contended  for :  it  did  not  allege  that  he  had  done 
anything  to  render  himself  incapable,  but  that  others  had  said 
that  he  had ;  nor  is  their  assertion  alleged  to  be  true.  It  was 
replied,  that  whatever  the  form  might  be,  the  petition  did  in 
substance  accuse  the  sitting  member  of  bribery ;  for  it  stated 
'*  that  he  wa^  disqualified  by  it."  The  committee  resolved  that 
the  petition  did  contain  the  charge,  and  that  the  petition  should 
proceed :  but  that  if  vivA  voce  evidence  should  be  offered  of  the 
bribery  and  treating  at  the  former  election,  it  would  be  held 
irrelevant  "  to  the  subject-matter  of  the  petition."  When  the 
former  petition  was  offered  in  evidence,  it  was  objected  to,  but, 
on  full  argument,  received :  and  a  similar  course  was  taken, 
with  a  similar  result,  where  the  minutes  were  offered  in  evi- 
dence. They  consumed  a  fiill  day,  and  part  of  another,  in 
reading ;  and  with  them  the  petitioners  closed  their  case.  No 
evidence  was  offered  on  the  part  of  the  sitting  member  ;*  and 
the  petitioners  proceeded  to  argue  the  case ;  contending  that  the 
two  petitions  in  the  former  case,  the  evidence  in  the  minutes, 
and  the  judgment  of  the  committee,  were  to  be  considered  as  an 
entire  record— and  that  that  judgment  was,  according  to  the 
allegations  and  proofs  {secundum  allegata  et  probata),  against 
the  sitting  member,  on  the  grounds  of  bribery  and  treating ; 
and  that  one  whose  seat  had  been  so  avoided  for  that  breach  of 

•  3  LuderB,  477. 
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the  law,  was  incapable  of  being  elected  again  to  supply  the 
vacancy.  All  the  decided  cases  were  then  cited  and  commented 
on,  commencing  with  that  of  Thetford:  and  it  was  power- 
fully urged,  that  were  it  to  be  held  otherwise,  a  bribing  and 
treating  candidate  unseated  on  the  immediate  election,  would 
be  sure  of  reaping  the  iruits  of  his  guilt  on  the  immediately- 
ensuing  one, — ''he  might  bribe  and  treat  openly  and  noto- 
riously— only  hinting  to  the  electors  that  they  must  go  through 
the  form  of  polling  twice  for  him,  instead  of  once/'  It  was 
then  argued  that  the  words  in  the  statute  ''upon  such  election'' 
meant  a  real  and  efficient  election,  not  a  corrupt  attempt  which 
destroyed  itself  in  the  very  act. 

The  sitting  member's  counsel  contended  that  the  petition 
contained  no  direct  charge  against  him ;  that  the  proofe  of  it 
were  insufficient,  and  that  if  the  charge  were  proved,  the  peti- 
tioner was  not  entitled  to  the  relief  prayed  for — viz.  that  the 
sitting  member  should  be  considered  to  have  been  disquali- 
fied from  sitting  on  that  election.  The  present  petition  alleges 
that  no  charges  but  of  bribery  and  treating  were  proceeded 
upon  before  the  former  committee :  yet  three  witnesses  had 
been  examined  to  prove  the  illegal  and  forcible  detention  of 
thirteen  voters  from  voting :  and  "  it  were  only  ^oMi^fe  for  the 
former  committee  to  have  believed  that  evidence,  so  that  it 
might  in  possibility  have  affected  their  determination,"  it  was 
enough  to  defeat  the  petitioner's  present  argument.  It  was  then 
urged,  that  to  construe  the  words  "upon  such  election,"  as 
extending  beyond  that  depending,  and  in  which  the  illegal  acts 
were  committed,  would  be  to  deal  with  iieu^ts,  not  as  they  were 
at  the  time,  "  but  as  they  might  possibly  fall  out  by  matter  ex 
post  foLcto,^'  As  to  claiming  the  seat  for  the  petitioner,  that 
was  out  of  the  question — for  that  there  had  been  no  disqualifi- 
cation by  the  former  committee  of  the  sitting  member,  more 
than  of  the  petitioner — and  that  no  notice  of  any  alleged  dis- 
qualification had  been  given  to  the  electors.  To  this  it  was 
answered,  that  the  petition  entitled  the  petitioner  to  rely  on 
both  the  common  and  statute  law  against  bribery — as  it  alleged 
that  the  election  having  been  declared  void,  "  on  the  ground  of 
his  having  violated  the  a^ts  of  parliament  against  bribery  and 
entertaining  the  electors,  he  was  thereby,  and  according  to  the 
law  and  custom  of  parliament,  rendered  incapable  of  serving 
for  such  election."    That  if  the  proceedings  on  the  former  elec- 
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tion  left  no  doubt  as  to  the  general  effect  of  them,  the  com- 
mittee ought  to  form  their  opinion,  then,  accordingly.  "  It 
could  not  be  supposed,  that  because  a  little  evidence  on  another 
immaterial  subject  happened  to  be  mixed  with  the  general  evi- 
dence, where  its  efiect  could  not  reach  one  vote,  such  evidence 
had  affected  the  deliberation  of  the  committee— or  that  their 
decision  heid  not  flown  from  the  material  evidence  of  the  cause" 
— that  it  rested  therefore  entirely  on  the  evidence  of  bribery 
and  treating,  either  of  which  would  cause  the  incapacity  con- 
tended for. 

The  committee,  after  hearing  these  arguments,  resolved— "that 
the  sitting  member  vms  duly  electedj^*  of  which  the  chairman 
duly  informed  the  House.*  The  learned  reporter,  however, 
adds,  that  the  chairman  of  the  committee  informed  him,  that 
previously  to  this  determination,  the  following  resolution  had 
been  '^ passed unardmously:^* — "that  it  does  not  appear  to  the 
committee,  from  the  minutes,  that  the  last  committee  adjudged 
the  seat  void,  on  the  effect  of  any  other  evidence  than  that  of 
treating:" — and  that  the  following  resolution  was  "  negatived^* 
— "that  the  disqualification  by  the  statute  of  7  Will.  3,  c.  4,  so 
far  as  the  same  relates  to  treating,  is  prospective  to  a  future  elec- 
tion J*  The  reporter  adds,  however,  "  I  do  not  find  that  these 
resolutions  were  ordered  to  be  entered  in  the  Minutes."t  This 
is  a  full  account  of  the  facts,  reasoning,  and  decision,  in  the 
celebrated  Second  Norwich  case.  In  commenting  on  it,  in  his 
masterly  argument  in  his  own  behalf  before  the  Second  South' 
wark  Committee,  in  1796,  J  Mr.  Tiemey  bitterly  ridiculed  the  two 
quasi  "resolutions"  above  mentioned,  as  "a  most  whimsical 
tailpiece,"  declaring  as  to  the  former,  that  **  if  this  singular  reso- 
lution had  been  unanimous,  it  was  no  wonder  that  the  committee 
could  not  be  persuaded  to  announce  it  to  the  parties,  insert  it  in 
the  Minutes,  or  report  it  to  the  House  :"  and  as  to  the  second, 
"  it  was  more  extraordinary  than  the  former :  its  best  answer 
was  its  absurdity,  and  contradiction  to  all  parliamentary  prece- 
dents: that  there  was  no  real  evidence  of  either  resolution 
having  been  passed :  they  were  extra-judicial — and  never  re- 
ported to  the  House,  nor  in  any  way  acted  upon,  nor  properly 
authenticated:"  and  he  "lamented"  that  by  chronicling  such 
absurdity  "  this  ignus  fatuus  should  have  been  held  forth  to 

♦  42  Journals,  736.  t  3  Luders,  499,  60a 
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mislead  and  to  misguide  the  public."  As  to  the  official  decision 
of  the  committee,  he  contended  that  as  ^^  no  special  report  had 
been  made,  it  was  impossible  to  decide  on  which  of  the  varying 
allegations  in  the  petition  the  committee  had  determined,  or 
whether  their  judgment  might  not  have  been  in  some  measure 
influenced  by  them  all :"  the  second  committee  were  therefore 
at  sea,  and  completely  at  a  loss  how  to  guide  themselves :  and 
that  their  reference  to  the  minutes  of  the  former  committee  was 
absurd,  as  there  had  been  evidence  on  different  charges :  what 
light  could  the  minutes  cast,  on  the  motives  which  had  actuated 
the  committee  in  making  their  decision  ?  Could  the  clerk  infuse 
into  the  page  the  blush  of  a  perjured,  or  transcribe  the  hesita- 
tion of  an  unwilling,  witness  ?  Yet  these  circumstances  had 
been  as  necessary  to  enable  them  to  form  their  judgment,  as  the 
evidence  itself."* — ^^  It  was  impossible  for  any  man  who  read 
the  minutes  of  the  first  Norwich  Committee  to  say,  that  the 
evidence  of  several  of  the  electors  having  been  confined  to  pre- 
vent[ing]  their  voting,  had  no  effect  in  determining  the  judg- 
ment" of  the  committee.  The  whole  that  appears  on  the  Jour- 
nals as  to  that  committee  is,  that  it  determined  that  neither  the 
sitting  member  nor  petitioner  was  duly  elected :  and  that  the 
last  election  was  a  void  election.  It  appears,  finally,  that  the 
sitting  member  was  twice  elected,  and  twice  petitioned  against ; 
that  his  former  election  was  avoided,  and  his  latter  confirmed. 
This  is  the  whole  upon  the  subject  that  is  to  be  found  either  in 
the  Journals  of  the  House,  or  on  the  minutes  of  the  two  com- 
mittees :  and  was  "  therefore,"  said  Mr.  Tiemey  to  the  com- 
mittee, "  the  whole  that  you  have  a  right  to  know."t 

This  often-cited  case  is,  undoubtedly,  open  to  these  latter,  if 
not,  indeed,  to  all  the  remarks  of  Mr.  Tiemey ;  and  affords  a 
strong  illustration  of  the  consequence  of  that  defective  adminis- 
tration of  election  law,  which  has  deprived  of  all  value  as  pre- 
cedents, so  many  decisions  of  committees,  inasmuch  as  they  have 
not  specified  the  precise  ground  out  of  several  which  had  been 
urged  before  them  with  equal  strenuousness,  on  which  they  de- 
clared an  election  void,  or  a  member  to  be,  or  not  to  be,  duly 
elected.  In  this  respect,  the  Second  Nonoich  case  in  1787,  and 
the  Dungarvon  casej  in  1834,  stand  on  the  same  footing. 

In  spite  of  the  supposed  '^  unanimous  resolution"  of  the  for- 

♦  Clifford,  pp.  197,  198.  t  Id.  p.  199. 
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mer  committee,  we  are  not  warranted  in  attaching  any  weight 
to  it,  consistently  with  established  legal  principles.  All  we 
know  is,  that  a  court  of  competent  jurisdiction  solemnly  ad- 
judged the  sitting  member  duly  elected ;  and  that  they  thought 
proper  to  assign  no  grounds  for  their  decision.  The  fact  of  the 
"  unanimous  resolution  '*  no  where  authentically  appearing, 
annihilates  its  authority,  and  justifies  the  conclusion  that  it  was 
repudiated  by  those  who  are  imagined  to  have  at  one  time  en- 
tertained the  opinion  which  it  embodies.  If  this  be  so,  the 
Second  Norwich  case,  proceeding  as  it  did  from  so  competent  a 
body  of  judges,  ought  not  to  be  cited  as  a  conclusive  authority, 
that  they  held  that  a  former  resolution  against  the  sitting  mem- 
ber for  treating,  worked  no  disqualification  under  the  statute  of 
William  III.  If,  however,  we  be  justified  in  asserting  that  this 
committee  did  really  act  exclusively  on  the  ground  that  its  pre- 
decessor had  avoided  the  former  election  for  treating  only,  then 
the  decision  of  the  Second  Norwich  Committee  is  undoubtedly 
an  authority  for  the  position  that  treating  at  a  former  election, 
does  not  disqualify  the  unseated  candidate  for  standing  at  the 
election  to  supply  the  vacancy. 

The  next  case  to  be  examined  is  that  of  the  Second  Souths 
work,  in  the  year  1796,  which  has  been  already  alluded  to.* 
The  antagonists  in  that  and  the  First  Southwarkf  cases,  were 
Mr.  Thelluson  and  Mr.  Tiemey.  On  the  former  election,  Mr. 
Tierney  petitioned  against  his  successful  rival,  on  the  ground  of 
treating ;  setting  forth  in  his  petition  the  standing  order  of  2l8t 
October,  1678,t  and  the  statute  of  7  Will.  3,  c.  4.  The  com- 
mittee resolved  that  Mr.  Thelluson  was  not  duly  elected :  that 
the  election  as  to  him  was  void;  and  that  he  '^did,  at  that 
election,  act  in  violation  of  the  stat.  7  Will.  3,  c.  4 ;  whereby 
he  is  incapacitated  to  serve  in  parliament  upon  such  election."^ 
On  this  the  House  ordered  "a  new  writ  to  issue  for  the  electing 
a  burgess  in  the  room  of  the  said  G.  W.  Thelluson,  whose  elec- 
tion for  the  said  borough  had  been  determined  to  be  void." 
He  nevertheless  stood  again,  as  also  did  Mr.  Tierney ;  but  the 
former  was  again  elected,  notwithstanding  due  notice  given  by 
the  latter  to  the  returning  ofiicer,  and  the  electors,  of  his  oppo- 
nent's incapacity.  Mr.  Tiemey  again  petitioned,  setting  forth 
all  the  facts  relating  to  the  former  committee,  and  its  decision, 

•  Clifford.  131.  t  Id.  1. 
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disqualifying  Mr.  Thelloaon ;  and  also  allegiDg  Tarious  oiba 
grroniMb  for  avoiding  the  election,  declaring  that  the  petitioner 
had  the  majority  of  legal  votes,  and  ought  to  have  been  re- 
tomed.  Before  the  committee,  howerer,  he  abandoned  evid^ioe 
to  show  that  he  had  the  majority  of  legal  votes,* — in  other 
words,  the  scmtiny ;  the  charge  of  specific  Inribery^f  as  ^^  he 
could  not  bring  it  home  directly  to  Mr.  Thelluson.'^  But  he 
adhered  to  other  charges  of  illegality  affecting  the  election  in 
respect  of  acts  done  at  it  His  great  point  was,  ^^  whether 
a  person,  with  a  conviction  for  bribery  and  treating  staring 
him  in  the  face,  and  before  the  record  of  it  is  dry,  shall  be 
allowed  to  return,  as  a  candidate,  to  the  scene  of  his  offences, 
and  there  reap  the  benefit  of  his  former  corruption.  J  ....  You 
have  in  court  the  record  of  his  conviction.    There  needs  no 

further  evidence  to  avoid  tliis  election Can  such  a 

person  be  ^  one  of  the  most  fit  and  disgbebt  V   Can  he  be  said 

to  be  'freely  and  indifferently  chosen?' Having 

])roved  his  ineligibility,  I  must  show  that,  previous  to  the  com- 
mencement of  the  poll,  I  gave  to  the  electors  sufiicient  notice ; 
and  then,  by  the  law  of  parliament,  I  must  be  declared  the  sit^ 
ting  member.''§  Proof  having  been  given  of  the  resolution  of 
the  former  committee,  and  the  notice  of  it  to  the  electors,  Mr. 
Tiemey  closed  that  part  of  his  case ;  and  Mr.  Dallas  (afterwards 
Chief  Justice)  addressed  the  committee  for  the  sitting  member : 
stating  that  ''  the  only  question  to  be  determined  was — whe- 
ther, by  TREATING  the  electors  of  Southwark  at  the  former 
election,  Mr.  Thelluson  was  incapacitated  from  standing  for  par- 
liament upon  an  election  which  took  place  in  the  December 

following  ?  II That  the  only  point  in  the  case  was, 

whether  under  the  statute  of  7  Will.  3,  c.  4,  an  incapacity  to 
serve  in  parliament,  attaches  as  a  consequence  of  treating?''  He 
admitted  that  by  statute,  treating  as  much  avoided  an  election, 
as  bribery  did  at  common  law.    When  did  treating  first  become 

•  Clifford,  145. 
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j  Clifford,  151,  152.  Mr.  Tierney  admitted,  io  conforinity  with  the 
intimation  offered  by  the  author  in  a  previous  page  (ante,  p.  463 )» that 
had  the  other  sitting  member  died,  on  a  writ  issuing  to  supply  that 
vacancy,  Mr.  Thelluson  might  have  been  eligible,  **  because  bis  treating 
would  have  been  prior  to  the  issuing  of,  and  was  not  given  with  a  view 
to  being  elected  under,  tlmt  writ.**— Clifford,  212. 
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illegal,  and  avoid  an  election?  When  was  a  person,  whose 
election  was  so  avoided,  first  rendered  incapable  to  snpply  that 
vacancy  ?  Whitelocke  proves  that  it  was  not  by  common  law.* 
The  resolution  of  the  House  of  Commons  had  declsired  treating 
to  be  bribery,  but  it  could  not  make  law ;  and  Whitelocke 
showed  that  such  was  not  the  law.  The  statute  of  William  III. 
first  made  treating  an  offence ;  and  the  time  within  which  it 
occurred,  was  a  material  ingredient  in  that  oiFence.  The  words 
^^  such  election"  are  terms  of  reference, — to  that  particular  elec- 
tion which  took  place  between  the  issuing  of  the  writ,  and  the 
closing  of  the  poll. 

It  was  admitted  that  bribery  rendered  parties  ineL'gible  to 
supply  the  vacancy  which  their  bribery  had  occasioned ;  but  as 
the  treating  imputed  to  Mr.  Thelluson  did  not  take  place  within 
the  prohibited  period,  it  cannot  afiect  his  seat.  Mr.  Dallas 
then  insisted  that  the  two  supplementary  resolutions  before 
spoken  of,  in  the  Second  Norwich  case,  ought  to  be  taken  as 
the  decisions  of  the  committee,  and  to  conclude  the  question. 
After  the  evidence,  the  defence  was  summed  up  by  Serjeant 
Heywood,  the  learned  author  of  the  Treatises  on  County  and 
Borough  Elections,  who  adopted  and  expanded  the  arguments, 
and  added  to  the  authorities  which  had  been  offered  by  Mr.  Dal- 
las :  and  after  Mr.  Tiemey  had  finally  replied,  the  committee 
resolved — 

"  That  Mr.  Thelluson  was  not  duly  elected ;  that  Mr.  Tiemey 
ought  to  have  been  returned ;  that  he  was  duly  elected ;  and 
that  the  votes  given  for  Mr.  Thelluson  had  been  thrown  away.'' 

The  Second  Southwark  case,  therefore,  is  a  well-weighed 
and  conclusive  decision  of  a  Select  Committee,  proceeding  on  a 
thorough  examination  of  statutory  and  parliamentary  common 
law,  that  treating  avoids  an  election,  and  disables  one  proved 
guilty  of  it  to  stand  at  the  vacancy  which  his  own  treating  has 
occasioned ;  and  that  his  opponent,  though  in  a  minority,  may 
be  declared  the  sitting  member,  if  he  prove  that  he  duly  notified 
to  the  electors  the  ineligibih'ty  of  the  former  sitting  member. 

This  succession  of  cases  throws  light  on  the  structure  of  the 
statute  of  William  III. !  but  there  is  yet  another  which  occurred 
six  years  after  that  of  the  Second  Southwark  case,  viz.  in  the 
year  1803,  argued  with  learning  and  ability  at  least  equal  to  that 

*  Ante,  p.  455. 
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exhibited  by  Mr.  Tierney  and  his  opponents.    This  is  the  He- 
rrfordMre  case.*    The  facts  lie  in  a  narrow  compass. 

The  sitting  members  were  Sir  George  Comewally  and  Colonel 
Cotterell;  and  there  were  two  classes  of  petitioners,  one  against 
each  sitting  member.  The  charge  against  Sir  G.  Comewall  was 
one  of  treating  and  bribery ;  that  against  Colonel  Cotterell  was 
for  treating.  After  a  long  investigation,  the  latter  was  unseated, 
but  the  former  declared  duly  elected,  owing  to  a  singular  turn 
of  the  case,  noticed  in  a  prerious  chapter.f  On  the  petitioner's 
counsel  proceeding  to  open  the  case  against  Sir  George  Come- 
wall, after  that  against  Colonel  Cotterell  had  been  concluded, 
it  appeared,  on  producing  the  poll-books,  that  of  the  eight  peti- 
tioners, seven  had  voted  for  Sir  George  ComewaUy  and  the  eighth  * 
for  Colonel  Cotterell :  but  it  was  proved  that  he  was  no  free- 
holder, on  which  his  name  was  struck  out  of  the  petition.  The 
committee  then  determined  that  the  seven  petitioners  against 
Sir  G.  Comewall,  having  all  voted  for  him,  after  knowing  of 
the  treating — four  of  them  having  received  the  tickets,  which 
will  presently  be  mentioned — ^were  inadmissible  as  petitioners ! 
The  case  against  Colonel  Cotterell  was — that,  on  the  first  three 
days  of  the  election,  voters  were  entertained  in  considerable 
numbers  at  public  houses,  being,  in  some  instances,  directed  to 
them  by  the  Colonel  himself;  in  others,  by  persons  employed 
in  his  interest :  but  it  was  not  pretended  that  the  entertainment 
was  "at  all  excessive,  or  extravagant"  Further  than  this,  it 
was  proved  that  every  voter,  who  gave  his  vote  for  the  Colonel, 
was  immediately  presented  with  a  ticket  entitling  him  to  five 
shillings.  This  was  generally  done  in  the  Colonel's  presence, 
and  one  ticket  he  gave  with  his  own  hands.  The  elector  who 
gave  him  a  single  vote,  received  two  tickets :  and  these  were 
either  carried  to  public  houses  at  Hereford,  where  their  bearers 
received  refreshment  to  the  amount  of  their  value,  or  they  were 
sold  for  4«.  Qd,  each,  to  persons  attending  for  that  purpose. 
These  tickets  were  afterwai'ds  carried  to  the  Colonel's  banker ; 
and  the  amount  of  them— seven  hundred  and  four  pounds — 
and  also  the  publicans'  charges,  were  paid  by  the  banker,  and 
placed  to  the  Colonel's  account,  with  his  knowledge  and  ap- 
probation. This  course  was  adopted  by  ecuih  of  the  three  can- 
didates, according  to  a  plan  arranged  between  them  before  the 

•  1  Peckwell,  184—216. 
t  Chap.  XVI.  p.  312. 
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election.    These  facts,  it  was  contended,  avoided  Colonel  Cot- 
terell's  election,  as  a  violation  of  statute  7  Will.  3,  c.  4. 

The  argument  for  the  Colonel  was  substantially  thus :   the 
question  being,  in  a  word,  whether  the  mere  act  of  giving 
ANY  money,  meat,  or  drink  to  a  voter,  during  an  election,  for 
any  purpose,  or  upon  any  occasion,  is  made  an  offence  under 
sect.  1 ;  or  whether— as  the  sitting  member  insisted,  such  treating 
only  is  contemplated  by  the  act,  as  is  given  by  a  candidate  **  in 
order  to  be  elected'' — i.  e.  with  a  view  to  obtaining  the  votes 
of  the  electors.    These  words  make  the  intention  essential  to 
the  crime.     If  the  simple  act  of  giving  money,  meat,  or  drink 
to  an  elector,  between  the  teste  of  the  writ  and  the  election, 
were   an  offence,   a  candidate  could,   during    that    interval, 
neither  entertain  his  friends,  nor  assist  his  neighbours,  without 
danger.    Therefore  it  may  be  restsonably  inferred  that  such 
treating,  before  an  election,  as  cannot  influence  it,  is  equally 
innocent  as  if  given  at  any  other  time.    The  act  is  not  a  sump- 
tuary one,  nor  meant  to  forbid  the  decent  and  moderate  exercise 
of  hospitality  :  but  such  treating  only  is  an  offence,  as  from  its 
profusion,  or  from  other  circumstances,  has  been  shown  to  have 
had  for  its  object,  tendency,  or  effect,  to  influence  the  election. 
Tliis  appears  as  well  from  the  law  before  the  passing  of  the  act, 
as  from  the  construction  from  time  to  time  pleiced  on  it.    It  is  to 
restrain  the  evils  of  "  excessive  and  exorbitant  expenses,''  that 
the  act  forbids,  within  the  limited  period,  any  person  giving  to 
any  elector,  or  elective  body,  any  entertainment,  or  promise  of  it, 
"  in  order  to  be  elected,  or  for  being  elected."     There  must  be 
a  gift,  or  a  promise;  but  it  must  be  with  the  particular  specified 
intent—"  in  m*der  to  be  elected."     The  various  authorities  were 
then  cited,  which  have  been  already  laid  before  the  reader,  down 
to  the  Second  Southwark  case,  in  order  to  support  this  proposi- 
tion.    It  was  admitted  that  the  smallness  of  the  sum,  or  enter- 
tainment, was  immaterial,  it  either  was  given  with  a  corrupt 
intent,  or  had  the  effect  of  influencing  the  election.    Had  the 
sum  been  large,  or  entertainment  profuse,  as  in  the  Southwark 
cases,  that  would  have  been  conclusive  as  to  the  object  of  them. 
Here  the  sum  given  to  each  elector  was  so  small  as  to  raise  the 
strongest  presumption  that  it  had  not  been  intended  as  a  consi- 
deration for  his  vote.    This,  however,  is  here  not  left  to  pre- 
sumption or  inference ;  for  the  contrary  can  be  demonstrated  by 
the  fact  that  the  tickets  were  given  bt  all  the  candidates, 

z6 
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accordiDg  to  a  plan  previoiuly  concocted  with  the  commendable 
object  of  preventing  those  enormoos  expenses  and  scenes  of  de- 
bauchery too  frequently  attending  popular  elections.  It  is  im- 
possible to  say  that  what  operated  equally  from  all  sideSy  could 
influence  a  Toter  to  anjf  side.  An  election  implies  preference  rf 
one,  and  rejection  of  others :  but  here  it  was  expressly  provided 
that  no  cause  of  preference  should  arise  fiY>m  the  distribution  of 
the  tickets :  and  it  was  impossible  that ''  freedom''  and  ^*  indif- 
ferency''  of  election  could  have  been  invaded  by  such  a  course 
of  procedure ;  and  equaDy  impossible  to  devise  a  more  discreet 
method  of  preventing  *  enormous  expense.' 

The  argument  against  the  Colonel  was  as  follows  : — 
Wilfully  to  do  a  prohibited  act,  is,  of  itself,  sufficient  evi- 
dence of  an  INTENT  to  break  the  law ;  and  the  suggested  dis- 
tinction between  the  act,  and  the  purpose,  was  never  before 
heard  of  in  a  court  of  justice,  and  is  subversive  of  first  principles. 
An  intent  to  do  the  act  prohibited  by  law,  is  an  unlawful  in- 
tent ;  and  it  is  no  plea  for  one  doing  that  act,  to  say  that  he  did 
not  intend  to  do  the  mischief  against  which  the  law,  by  that 
prohibition,  had  endeavoured  to  g^ard.  Considering  the  grounds 
on  which  the  sitting  member  had  defended  himself,  a  more  im- 
portant point  could  not  have  arisen ;  for  in  all  former  cases,  the 
defence  has  consisted  in  the  denial  of  the  fieu:t,  the  discrediting 
of  the  witnesses,  or  disputing  the  relationship  of  principal 
and  agent :  bnt  here  it  is,  for  the  first  time,  openly  contended 
that  there  is  a  species  of  treating,  at  the  very  place  and  time  of 
election,  which  is  not  within  the  statute  of  William  I  The  giv- 
ing anything  to  a  voter  during  an  election,  is  indeed  forbidden ; 
but  money  given  to  a  physician,  a  manufacturer,  or  an  object  of 
charity,  or  entertainment  to  a  friend,  who  happens  to  be  also 
an  elector,  is  not  criminal,  because  it  is  not  given  to  them  as 
voters,  but  as  persons  standing  in  other  relative  situations  to 
the  giver.  Here  it  is  not  pretended  that  those  who  received 
the  money  or  entertainment  received  it  in  any  other  charac- 
ter than  in  that  of  voters.  The  object  of  the  act  was  to  put 
an  end  to  shameless  profligacy  and  profusion,  and  prevent  the 
representation  of  the  kingdom  being  confined  to  such  only  as 
could  bear  the  expense  of  a  popular  election,  throughout  which 
the  electors  were  to  be  maintained  at  the  expense  of  the  candi- 
date. It  is  the  safest  course,  in  order  to  put  an  end  to  thia 
enormous  evil,  to  stop  the  first  approaches  to  it.   The  legislature 
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desired  to  correct  extravagance,  as  well  as  corruption :  to  strike 
at  the  root  of  them.  To  prevent  enormous  and  corrupt  expenses^ 
they  have  forbidden  all  expense,  to  avoid  pretexts  for  rais- 
ing future  questions  as  to  what  was,  or  was  not,  enormous  or 
corrupt.  Otherwise,  a  door  would  be  left  open  to  evasions  of  aU 
kinds,  and  it  would  be  impossible  to  distinguish  between  lawful 
and  unlawful  expenses.  For  this  purpose  it  is  that  the  law 
is  so  severe  and  explicit;  yet  the  committee  is  now  asked  to 
take  the  first  step  towards  defeating  such  wise  purposes !  The 
sitting  member's  construction  of  the  statute  is  faulty.  Ribbans 
V.  Crichett*  decides,  that  it  is  contrary  to  the  statute  for  a  can-. 
didate  to  furnish  any  provisions  to  any  voter,  after  the  teste  of 
the  writ :  and  that  the  words  "  in  order  to  be  elected,*'  do  not 
apply  to  the  former  part  of  the  first  clause  of  the  statute  of 
William.  Here,  however, — if  the  acts  complained  of  were  not 
done  "in  order  to  be  elected," — for  what  were  they  done? 
The  petitioners  might  safely  offer  to  give  up  their  case,  if  any 
man  could  assign  a  reason  why  Colonel  Cotterell  should  expend 
704/.  in  tickets  of  ^ve  shillings  each,  distributed  to  persons  who 
voted  for  him,  unless  it  was  '  in  order  to  be  elected.'  Then  it  is 
said,  that  this  could  not  have  been  done  in  order  to  be  elected,  be- 
cause all  the  candidates  did  the  same :  but  it  is  an  extraordinary 
thing  to  excuse  a  crime,  by  increasing  the  number  of  the 
offenders.  Though  all  did  it,  all  did  it  ^  in  order  to  be  elected' 
— pursuing  by  the  same  course,  the  same  forbidden  object.  As 
to  the  smallness  of  the  sum  given, — it  is  a  fallacy  to  divide  the 
sum  expended,  among  the  voters  who  received  it,  and  then  to 
take  the  portion  given  to  each  man,  as  the  subject  of  the  argu- 

•  **  I  am  perfectly  aware,"  said  Lord  Chief  Justice  Eyre,  in  de- 
livering the  judgment  of  the  court,  "  that  great  difficulties  may  arise 
from  construing  this  act  rigidly,  but  perhaps  still  greater  will  arise  if  it 
be  not  so  construed.  It  is  true  that  a  voter  who  comes  from  a  distance 
may  have  reason  to  complain  if  he  be  not  provided  with  necessaries, 
but  it  is  also  obvious,  that  if  the  candidate  can  supply  him,  he  may 
supply  himself.  If  any  exemption  is  to  be  allowed  for  voters  not 
resident,  the  whole  mischief  complained  of  in  the  act,  will  necessarily 
follow.  It  will  be  impossible  for  the  candidate  to  make  a  distinction 
between  those  voters  who  reside  at  a  distance,  and  those  who  live  within 
half-a-mile  of  the  place  of  voting.  The  legislature  has  drawn  a  strict 
line  which  is  not  to  be  departed  from ;  it  says  that  after  the  teste  of  the 
writ,  NO  meat  or  drink  shall  be  given  to  the  voters  by  the  candidate ; 
and  that  being  the  case,  this  court  cannot  give  any  assistance  to  the 
plaintiff,  consistently  with  the  principles  which  have  governed  the  courts 
of  justice  at  all  times,  and  with  the  cases  which  have  been  cited  this 
clay."^lfio8.&P.266. 
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ment.  The  question  is  not  whmt  has  each  elector  received,  bat 
what  has  Uie  sitting  member  expended,  in  order  to  his  election. 
It  was  finally  argued,  that  the  acts  challenged  by  the  petitioner 
came  within  the  Standing  Order  of  the  House  (which  was 
alleged  to  be  in  force),*  the  statute  of  7  Will.  3,  c  4 ;  and  stat 
2  Geo.  2,  c.  24,  s.  7 :— and  that  for  all  the  reasons  assigned, 
the  election  vms  void.  And  of  this  opinion,  as  we  have  seen, 
>\'as  the  committee. 

This  catie  is  argued  with  great  ability,  and  fittingly  reported. 
There  are  no  topics  of  importance  omitted  by  the  counsel  on 
either  side,  each  of  whom  agreed  to  consider  the  case,  as  in  &ct 
it  was,  as  a  contest  of  principle.  It  seems  impossible  to  resist 
the  reasoning  of  the  petitioners  from  the  professed  objects  of  the 
act,  and  its  deeply-considered  language. 

In  the  ensuing  year  [1B04],  in  the  Middlesex  case,t  Mr. 
Mainwaring  was  charged  with  treating — by  means  of  victuals 
supplied  at  an  inn,  at  Brentford,  by  the  order  of  persons  proved 
to  be  his  agents,  and  for  which  other  persons,  also  proved  to  be 
his  agents,  had  promised  to  pay.  Though  ^^  the  entertainment 
afforded  to  the  voters  was  not  proved  to  be  by  any  means  ex- 
travagant, nor  was  it  at  all  charged,  or  insinuated,  that  it  was 
given  them  for  the  purpose  of  influencing  their  votes,  or  for  any 
other  purpose  than  merely  for  their  necessary  refreshment,''  the 
charge  was  so  clearly  made  out,  that  ^^  the  counsel  for  Mr.  Main- 
waring  declined  to  address  the  committee  in  his  defence." 

We  have  thus  before  us,  a  short  series  of  parliamentary  lead- 
ing cases,  as  they  may  be  termed,  on  the  statute  of  7  Will.  3, 
c.  4,  occurring  at  intervals  from  the  year  1696  down  to  the 
year  1804.  There  are  some  others  which  might  have  been 
cited,  but  which  on  examination  it  appears  not  necessary  to 
bring  forward,  as  they  do  not  appear  to  involve  any  important 
principle  beyond  those  which  are  to  be  collected  from  the 
cases  in  question.  The  earlier  are  perhaps  more  important 
than  the  succeeding  ones,  as  affording  what  may  be  desig- 
nated  a  contemporaneous  exposition  of  this  most  important 

*  Sed  vide  ante,  p.  426. 

t  2  Peck.  31.  In  this  case  **  the  committee  sat  one  hundred  and 
Iwenty  days  !*'— p.  32.  The  decision  of  the  committee  was,  that  Sir 
Francis  Burdett  was  not  duly  elected,  and  that  Mr.  Mainwaring  was; 
that  by  his  agents,  he  had  committed  acts  of  treating,  whereby  be  was 
incapacitated  to  serve  in  parliament  upon  such  election ;  and  that  the 
election  was  void,  so  far  as  it  respected  the  return  of  Sir  Francis  Burdett. 


CONTEMPORANEOUS  INTERPRETATION.  5QS 

statute^  which  has  continued  the  unaltered  law  of  the  land  for 
nearly  a  hundred  and  fifty  years,  dilring  which  it  has  been 
called  incessantly  into  action  on  occasions  of  great  interest,  and 
vitally  affecting  members  of  the  House  of  Conmions  themselves. 
If  ever,  therefore,  a  statute  framed  with  a  noble  object  in  view, 
and  so  long  acted  upon  and  sanctioned  by  those  whom  it  affects, 
was  entitled  to  respect,  and  justified  the  utmost  exertion  to  dis- 
cover its  true  interpretation,  it  is  surely  such  an  one  as  that  under 
consideration.  "  The  best  and  truest  way  of  expounding  an  in- 
strument,'* observes  Lord  Coke,  "  is  by  referring  to  the  time  when, 
and  the  circumstances  under  which,  it  was  made.  Contemparanea 
expositio  est  optima  et  potUsima  in  lege,*  .  .  .  Great  regard,'  he 
says  elsewhere,  'ought,  in  construing  a  statute,  to  be  paid  to  the 
construction  which  the  sages  of  the  law,  who  lived  about  the 
time,  or  soon  after  it  was  made,  put  upon  it,  because  they  were 
best  able  to  judge  of  the  intention  of  the  makers,  at  the  time  when 
the  law  was  made.^t  ^^  delivering  the  opinions  of  the  judges,  in 
the  Sussex  Peerage  case,  in  the  House  of  Lords,!  Chief  Justice 
Tindal  thus  expressed  his  learned  and  enlightened  view  of  that 
matter.  **  The  only  rule  for  the  construction  of  acts  of  parlia- 
ment is,  that  they  should  be  construed  according  to  the  intent 
of  t?te  parliament  which  passed  the  act.  If  the  words  of  the 
act  are  in  themselves  precise  and  unambiguous,  then  no  more 
can  be  necessai'y  than  to  expound  the  words  in  their  natural 
and  ordinary  sense.  The  words  themselves,  do,  in  such  a  case, 
best  declare  the  intention  of  the  lawgiver.  But  if  any  doubt 
arise  from  the  terms  employed  by  the  legislature,  it  has  always 
been  held  a  safe  means  of  collecting  the  intention,  to  call  in  aid 
the  ground  and  cause  of  making  the  statute,  and  to  have  re- 
course to  the  preamble :  which,  according  to  Chief  Justice  Dyer, 
is,  '  a  thing  to  open  the  minds  of  the  makers  of  the  act,  and  the 
mischief  which  they  intended  to  redress.'  "  In  the  case  of 
Lj/de  V.  Barnard,^  Baron  Parke  has  thus  expressed  his  weighty 
opinion,  on  the  construction  of  acts  of  parliament :  — 

'^  I  admit  that  words  may  be  construed  in  a  sense  different 
fi-om  their  ordinary  one,  when  the  context  requires  it,  or  when 
the  act  is  intended  to  remedy  some  existing  mischief,  and  such 

♦  2  Inst.  1 1. 

t  Dwarris  on  Statutes,  562  (2nd  ed.) 

t  11  01.  &  Fin.  143. 

$  1  Mee.  &  W.  113. 
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a  constroction  is  required,  to  render  the  remedy  effectnal.  For 
we  must  always  construe  an  act  so  as  to  suppress  the  mischief 
and  advance  the  remedy." 

In  a  previous  part  of  this  chapter  has  been  given,  tit  exteruOy 
the  first  section  of  stat.  7  Will.  8,  c.  4  ;*  and  in  a  preceding 
chapterf  have  been  set  together  those  provisions  of  the  clause 
which  seem  specially  applicable  to  bribery. 

It  may  be  useful  now  to  adopt  the  same  course  with  respect 
to  those  portions  which  appear  contra-distinguished  to  those  of 
bribery,  and  to  constitute  treating  only. 

Statute  of  William  III.  as  to  Treating. 

Sect.  1.  —  ^  Whereas  grievous  complaints  are  made,  and 
manifestly  appear  to  be  true,  in  the  kingdom,  of  undue  elec- 
tions of  members  to  parliament,  by  excessive  and  exorbitant  ex- 
penses, contrary  to  the  laws,  and  in  violation  of  the  freedom  due 
to  the  election  of  representatives  for  the  Commons  of  England  in 
parliament,  to  the  great  scandal  of  the  kingdom,  dishonourable, 
and  may  be  destructive  to  the  constitution  of  parliaments: 
whereupon,  for  remedy  therein,  and  that  all  elections  of  members 
to  parliament  may  be  hereafter  freely  and  indifferently  made, 
wi^out  charge  or  expense,  be  it  enacted  and  deglabed, 

*  That  no  person  or  persons  hereafter  to  be  elected 

AFTER  THE  TESTE  of  the  Writ  OF  SUMMONS  to  parliament, 
or  after  the  teste,  or  the  issuing  out,  or  ordering  of  the 
writ  or  writs  of  election  upon  the  calling  or  summoning  of 
any  parliament  hereafter,  or  after  any  such  place  becomes 

vacantJ  hereafter ,  shall  or  do  hereafter,  by  himself, 

or  themselves, 

or  by  any  other  ways  or  mean8§  on  his  or  their  behalf, 

or  at  his  or  their  charge, 

BEFORE  liis  or  their  election 

directly  or  indirectly,  give,  present,  or  allow,  to  any  person 
or  persons  having  voice  or  vote  in  such  election, 

*  Ante,  pp.  506,  507. 

t  Ante.  pp.  426,  427,  Chapter  XXI. 

X  See  a  judicial  construction  of  these  words,  ante,  p.  263,  note,  L  e.  if 
a  candidate  returned  at  a  general  election,  dies  before  parliament  meets, 
the  place  "  becomes  vacant"  immediately  on  his  death. 

§  These  words  **  ways  or  means**  were  inserted  by  the  legislature,  as 

they  now  stand,  between  the  words  "  or  by  any  other  [ ]  in 

his  behalf,  or  at  his  charge,''  used  in  the  Resolution  of  the  2Bd  AprU, 
1677.  "^ 
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ANY MEAT;  DRINK,  ENTERTAINMENT,  OF  PRO- 
VISION, 

or  make  any entertainment, 

or  shall  make  any  promise,  agreement,  obligation,  or  en- 
gagement to  give  or  allow  any meat,  drink, 

provision or  entertainment 

to  or  for  any  such  person  or  persons  in  particular, 

or  to  any  such  county,  city,  town,  borough,  port  or  place, 
in  general,  or  to  or  for  the  use,  advantage,  benefit,  em- 
ployment, profit,  or  preferment  of  any  such  person  or 
persons,  place  or  places,  in  order  to  be  elected,  or 
FOR  being  elected  to  scrvc  in  parliament  for  such 
county,  city,  borough,  town,  port,  or  place. 

'  Sect.  2.— And  be  it  declared  and  enacted,  that  every 
person. 

So  giving,  presenting,  allowing,  making,  promising,  en- 
gaging, doing,  acting,  or  proceeding,  shall  be  and  is 
hereby  declared  and  enacted 

disabled  and  incapacitated, 

UPON  SUCH  election,  to  scrvc  in  parliament,  for  such 
county  and  borough,  or  place ; 

and  shall  be  deemed  or  taken,  and  is  hereby  declared 
and  enacted  to  be  deemed  and  taken,  no  member  in  par- 
liament ; 

and  shall  not  act,  sit,  or  have  any  vote  or  place  in  parlia- 
ment; 

but  shall  be  and  is  hereby  declared  and  enacted  to  be, 

to  all  intents,  constructions,  and  purposes, 

as  if  they  had  never  been  returned  or  elected  members  for 
the  parliament/* 

In  other  words, — 
Whoever  shall,  after  the  teste  of  the  writ,  or  after  any 
place  becomes  vacant,  and  before  his  election,  either 
by  himself  or  by  any  other  ways  or  means  on  his  behalf, 
or  at  his  charge,  give  or  allow  any  meat,  drink,  enter- 
tainment, or  provision,  or  make  any  promise  of  such,  to 
any  voter  in  particular,  or  any  place  in  general,  in  order 
to  be,  or  for  being  elected,  shall  be  disabled  upon  such 
election  to  serve  for  that  place  in  parliament ;  shall  be 

*  Post,  p.  171,  A.,  172,  A. 
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deemc^d  no  member  of  parliament ;  shall  not  act,  sit,  or 
lmvt>  vote  or  place  in  parliament ;  and  be  deemed  never 
to  have  been  returned  or  elected. 
The  (iu<'stions  here  are,  (1)  what  is  here  prohibited^    (2) 
^-ithin  what  periods ;  (3)  by^  and  to  whom ;  and  (4)  what  is 
the  conseiiuence  of  violating  that  prohibition?      The  statute 
itself  supplies  the  answers :  (1)  giving  or  promising  any  meat, 
drink,  eiitertiiinment,  or  provision,  in  order  to  be  elected ;  (2) 
betwet^n  the  teste  or  issuing  of  the  writ,  and  the  being  elected 
— i.  e.  the  clifte  of  the  poll;*  (3)  by  the  candidate,  or  any  ways 
or   means  on  his  behalf,  or  at  his  charge,  to  any  voter,  or 
place ;  and  (4)  if  this  be  done,  he  who  does  it,  or  on  whose  be- 
half, or  at  whose  charge  it  is  done,  is  incapacitated,  on  that 
election,  to  ser\'e  for  that  place  in  parliament 

The  words  which  have  presented  difficulty,  and  occasioned 
discussion,  are— "any  meat,  drink,"  &c.  "by  himself,  or  by 
any  other  ways  or  mi>ans  on  his  behaJfy  or  at  his  charge;^'  ,  ,  , 
"  in  onier  to  be  elected,  or  for  being  elected;"  ....  and  "  upon 
such  election" 

On  this  it  is  to  be  observed, 

I.  The  words  '  no  person  shall  give  a.nt  meat,  drink,  enter- 
tainment, or  provision,"  convey  as  absolute  a  prohibition  of 
AMY  amount— from  the  least  to  the  greatest— of  meat,  drink, 
entertainment,  or  pro^dsion,  as  can  be  put  into  words :  "  no 
*  such*  iH»rson  shall  give  any."  In  the  language  of  Chief  Jus- 
tice £yre,t  in  construing  these  words,  "  the  legislature  has 
drawn  a  verj-  strict  line : — it  says,  that,  after  the  teste  of  the 
\iTit,  NO  meat  or  drink  shall  be  given  to  the  voters,  by  the  can- 
didate." 

II.  The  words  "in  order  to  be  elected,  or  fob  being 
elected  " — were  fully  discussed  in  the  Herefordshire  case.J  If 
they  were  blotted  out  of  the  statute,  then  a  candidate  giving  a 
piece  of  brea<l,  or  a  glass  of  wine,  or  beer,  to  an  elector,  under 
any  circumstances,  would  lose  his  seat :  but  the  act  being  pro- 
hibited only  when  done  with  a  particular  object,  viz.  "  to  be 
elected,  or  for  being  elected,"  it  becomes  a  question  of  feet  and 
intention,  for  the  committee  to  decide.    Can  they  say  that  there 

•  Aylesbury  [a.d.  1848],  Print.  Min.  166. 
t  Ante,  p.  521,  n.  X  Ante,  p.  518. 
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was  any  design  to  influence  the  vote  ?  If  a  candidate,  seeing  a 
man  about  to  swoon  through  fatigue,  in  the  street,  and  neither 
knowing  nor  caring  whether  he  were  a  voter,  though,  in  fact, 
he  was  one,  gave  him  on  the  spot  a  glass  of  wine — could  he  be 
said  to  have  given  the  voter  *  drink,*  '  in  order  to  be  elected?* 
Sir  Robert  Peel  said,  in  the  year  1848,*  that  under  this  statute, 
"  the  mere  giving  refreshment  was  an  offence,  without  regard 
to  the  motives  of  the  giver,  and  rendered  him  liable  to  the  loss 
of  his  seat:**  but  may  it  not  be  contended  that  the  words  "in 
order  to  be,"  or  "  for  being*'  elected,  necessarily  imply  an  illicit 
object  present  to  the  giver's  mind  at  the  time,  entailing  incapacity 
without  regard  to  the  actual  effect  or  tendency  of  the  act  on  the 
mind  of  the  voter?  It  seems,  nevertheless,  that  Sir  Robert  Peel 
acted  only  in  conformity  with  the  principle  laid  down  by  the 
Herefordshire  and  Middlesex  Committees ;  and  that  was,  that 
the  doing  of  the  prohibited  act  of  itself  supplied  evidence  of  the 
object  or  motive  with  which  it  had  been  done— that  is,  in  point 
of  law,  of  a  corrupt  intent.  The  object  of  this  very  rigorous 
act,  undoubtedly,  seems  to  have  been,  to  put  an  end  to  aU 
treating  whatever,  under  even  the  most  innocent  guise:  to  draw 
a  line  distinctly,  saying,  who  steps  over  it,  offends  the  act,  and 
incurs  its  disability. 

It  has  been  well  observed  by  Mr.  Luders,t  that  the  greatest 
difference  between  the  resolution  of  1677  and  the  act  of  Will.  III., 
founded  on  it,  consists  in  the  evidence  required  of  die  facts. 
The  resolution  declared  the  fects  alone,  if  duly  proved,  to  be 
bribery  and  criminal,  but  the  statute  infera  the  guilt,  from  the 
object  and  intention :  the  several  acts  must  be  done,  '  in  order 
to  be  elected.*  In  a  MS.  note  of  Mr.  Luders,  in  his  copy,  now 
in  the  Inner  Temple  Library,  he  says,  "  the  act  is  to  be  con- 
sidered as  enforcing  a  rule  of  evidence :  making  the  fact  of 
treating,  after  the  writ,  conclusive  against  the  party,  of  his 
having  thereby  secured  his  election ;  and  not  merely  a  presump- 
tion that  may  be  rebutted  by  evidence.*'  This  last  seems,  upon 
the  whole,  to  be  the  true  and  safe  interpretation  of  the  statute  7 
Will.  III.  If  the  act  be  done  by  the  candidate,  or  by  any  ways 
or  means  on  his  behalf,  the  law  will  deem  that  fact  proof  of  its 
having  been  done  " in  order  to,"  or  "for  his  being,  elected^ 

*  4th  August.  1848«     Hansard,  c.  col.  1154. 

t  Vol.  1,  p.  69,  note  D«  to  Ipst&tc&*case ;  ante,  p.  263»  264« 
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This  makes  it  the  more  important  to  ascertain  what  is  doing  it 
"  by  any  ways  or  means  on  his  behalf." 

III.  "  By  himself,  or  by  any  other  ways  or  means  on  his 
BEHALF,  or  at  his  oharge/' — and  that  ^^  directly  or  indi' 
rectJy,^' 

There  can  be  no  doubt  that  these  expressions  were  used  by 
the  legislature,  after  great  and  anxious  consideration  of  their 
import  and  tendency,  in  order  to  defeat  every  imaginable  device 
for  frustrating  their  object  \  which  was,  while  being  solicitous 
for  the  freedom  and  purity  of  election,  also  to  be  just  towards 
one  who  ought  not  to  be  held  responsible  for  acts  which  he 
neither  did  himself,  nor  expressly  nor  impliedly  sanctioned  or 
ratified :  for  if  his  liability  were  to  be  extended  so  far,  no  man 
dare  ever  become  a  candidate  to  represent  a  constituency  in  par- 
liament. The  enactment,  however,  is  based  on  a  full  recognition 
of  the  maxim,  that  qui  facit  per  aUum,  facit  per  se.  What, 
then,  is  the  true  interpretation  .of  the  words  used  so  considerately 
by  thjB  legislature? 

It  is  fortunate  that  they  have  received  a  distinct  and 
deliberate  judicial  construction,  after  time  taken  to  consider 
their  judgment,  by  the  Court  of  Exchequer,  in  the  year  1831, 
when  Lord  Lyndhurst  was  Chief  Baron,  and  Sir  John  Bayley 
one  of  the  Barons.  And  beyond  even  this,  the  judgment  of  the 
court  was  in  affirmance  of  the  ruling  at  nisi  prius  of  one  of  the 
soundest  and  ablest  judges  that  ever  sate  in  Westminster  Hall.* 

Duringt  four  days  of  the  election  for  Shrewsbury,  in  1830, 
the  defendants  being  certain  'supporters'  of  one  of  the  candi- 
dates, had  previously  given  verbal  and  written  orders,  by 
tickets,  to  the  plaintifi^,  a  publican  in  the  town,  to  supply  pro- 
visions to  a  hundred  voters  of  that  candidate,  as  well  as  to  others 
who  were  not  voters;  and  the  defendants  in  question  had  them- 
selves taken  refreshment  at  the  public  house.  After  the  elec- 
tion, the  plaintifi^'s  bill  had  been  signed  by  the  defendants,  as  a 
voucher  of  its  being  a  just  claim ; — and  it  was  proved  that  the 
plaintifi^'s  house  had,  in  the  first  instance,  been  opened  by  the 
candidate's  head  committeey  after  the  polling  had  begun ;  but 

•  Vide  ante,  p.  427. 

t  Hughes  V.  Manhall,2  Crompton  &  Jervis,  118-,  S.  C.2  Tyrw. 
134. 


TREATINQ  — HUGHES  V.  MARSHALL.  529 

none  of  the  four  defendants  was  a  member  of  that  committee. 
The  bill  was  as  follows : — 

"  Friday,  July  30, 1830.  Elephant  and  Castle  Inn,  Shrews- 
bury. 

"  Eating,  ale,  &c.,  given  to  different  burgesses,  carriers,  &c., 
by  orders  of  the  undersigned.    Amount  of  the  bill,  £23." 

(Signed)    A.,  B.,  C,  D.  [the  four  defendants]. 

This  was  the  state  of  the  facts.  Were  such  an  action  to  be 
now  brought,  it  must  be  remembered  that  the  defendants  them- 
selves could  be  examined,  on  either  their  own,  or  the  plaintiff's 
behalf. 

The  defence  was  founded  on  the  act  under  consideration — 
stat.  7  Will.  3,  c.  4,  s.  1 — that  the  supply  of  the  provisions 
having  been  in  contravention  of  that  act,  could  give  no  right  of 
action.  At  the  trial,  Mr.  Justice  Patteson  expressed  his  opinion 
to  be,  that  the  case  could  not  be  within  the  statute,  unless  the 
jury  should  be  satisfied  that  the  defendants  had  been  proved,  to 
have  been  agents  to,  or  identified  with,  the  candidate : 
— and  the  question  which  he  accordingly  put  to  the  jury,  was 
this:  ''were  the  articles  in  question  supplied  at  the  request 
and  on  the  personal  credit  of  the  defendants  V  The  jury  found 
that  they  had  been,  and  gave  their  verdict  accordingly.  A 
rule  was  obtained  for  a  new  trial,  on  the  ground,  first,  that  the 
ruling  of  the  judge  was  wrong— that  the  contract  was  void  at 
common  law ;  that  treating  being  a  species  of  bribery,  and 
bribery  a  crime,  that  every  contract  founded  on  bribery,  was 
void ;  secondly,  that  the  case  was  also  within  stat.  7  Will.  3,  c. 
4,  s.  1 — as  the  words  ''by  any  other  ways  or  means  on  his  be- 
half," must  be  construed  to  relate  to  all  undue  means  men- 
tioned in  the  clause,  notwithstanding  they  be  resorted  to  by 
strangers,  without  the  authority  of  the  candidate. 

Lord  Lyndhurst  here  at  once  interposed  with  the  observation — 
*^'  On  his  behalf/  must  be  understood  to  Comprehend  only 
acts  resorted  to  at  the  desire,  or  toith  the  knowledge  of 
the  candidate." 

Counsel  then  proceeded  to  argue  that  there  hadheem  evidence 
of  that  fact. 

The  court,  from  the  importance  of  the  question,  took  time  to 
consider.  Some  time  afterwards.  Lord  Lyndhurst  delivered  the 
brief  but  unanimous  and  decisive  judgment  of  the  coort^  dis- 
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charging  the  rule.  His  lordship  said  that  they  concurred  in  the 
ruling  of  the  learned  judge  at  the  trial. 

*^  It  18  |)crfectly  dear/'  from  the  language  of  stat.  7  Will.  3, 
c.  4,  8.  1,  '^  that  no  transaction  falls  within  the  provision, 
unless  the  candidate,  or  person  to  be  elected,  has  same  share  in 
the  transaction.  To  hring  a  case  within  the  statute,  the  acts 
mentioned  in  it  must  be  done  by  the  candidate :  that  is,  not  by 
him  onlt/y  in  his  own  person,  but  by  him,  or  bt  some  person 

ACTING  FOR  HIM,  AND  ON  HIS  BEHALF.     It  appears  tO  US  that 

there  is  notliing  in  the  evidence,  in  the  present  case,  to  affect 
the  candidate.  And  indeed  the  question  was  put  to  the  jury, 
whetlier  the  refreshments  were  supplied  on  the  credit  of  the 
candidate,  or  on  the  individual  credit  of  the  defendants;  and 
the  jury  found  that  the  refreshments  had  been  supplied  on  the 
individual  credit  of  the  defendants.  We  think,  therefore,  that 
this  case  is  not  within  the  provisions  of  the  Treating  Act."  * 

The  effect  of  this  important  judgment,  which  has  never  been 
called  in  (question,  is,  simply,  that  to  bring  a  case  of  meat, 
drink,  provision,  or  entertainment  supplied  to  a  voter,  within 
the  Stat.  7  Will.  3,  c.  4,  s.  1,  the  act  must  be  '*  done  by 
THE  candidate:"  that  is,  personally  or  representatively: 
''  by  him,  or  by  some  person  acting  for  him,  and  on  his 
behalf.'*  This  is  the  opinion  of  three  great  lawyers — Lord 
Lyndhurst,  ^Ir.  Beuron  Bayley,  and  Mr.  Justice  Patteson,  and 
there  is  no  conflicting  decision.  Five  years  afterwards,  the 
same  court,  also  after  taking  time  to  consider,  delivered,  through 
that  eminent  lawyer,  Mr.  Baron  Parke,  the  following  decision, 
in  tlie  cose  of  Thomas  v.  Edwards.f  The  marginal  note  is  as 
follows,  and  correctly  represents  the  effect  of  the  decision. 

'^  In  an  action  by  an  innkeeper  against  one  of  the  committee 
of  a  candidate  at  a  contested  election,  for  refreshments  to  voters, 
supplied  under  orders  of  a  person  named  Miller,  it  was  held, 
that  the  plaintiff,  to  recover,  must  prove  that  Miller  had  been 
employed  by  the  defendant,  either  alone,  or  jointly  with  others, 
to  give  the  order,  and  that  in  doing  so,  the  defendant  himself 
was  not  acting  as  the  agent  for  any  other  person ; — or  else,  that 

*  The  reader  has  now  had  accounts  of  this  case  given  by  two  different 
reporters.  That  alwve  is  by  the  present  Chief  Justice  of  the  Common 
Pleas,  and  Mr.  Justice  Crorapton ;  that  at  p.  264 — 6,  ante,  by  Mr. 
Tjrrwhitt. 

t  2  Mee.  &  Wels.,  215. 
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Miller  was  a  principal,  jointly  with  the  defendant,  or  with  the 
defendant  and  others ;  and  that  it  would  make  no  difference 
that  the  plaintiff,  at  the  time,  considered  Miller  as  authorised 
to  contract  on  behalf  of  the  candidatCy  if  in  fact  he  were  not 
so  authorised," 

While  the  courts  of  law  have  tiius  authoritatively  interpreted 
those  words  of  the  statute  of  Will.  III.  requiring  the  candidate  to 
be  connected  with  treating,  by  either  his  own  personal  acts,  or 
those  of  persons  whom  the  law  considers  him  to  have  constituted 
his  agents,  and  consequently,  their  acts  his  own ;  such  also  has 
been  the  uniform  course  of  Select  Committees  of  the  House  of 
Conmions.  Before  they  will  allow  evidence  of  treating,  they 
require  proof  of  agency,  as  was  repeatedly  ruled  by  the  com- 
mittees of  1848,  and  will  appear  in  the  chapter  on  Agency ; 
the  legislature  not  having  hitherto  thought  proper  to  invert  the 
order  of  proofs,  as  it  has  lately  done  in  the  case  of  bribery.* 
This  rule,  however,  is  subject  to  the  solitary  and  reasonable 
exception,  that  when  the  acts  of  treating  and  of  agency  are 
inseparably  intermingled, f  committees  will,  ex  necessitate  rei, 
dispense  with  the  preliminary  proof  of  agency.  Such  proof,  per 
se,  indeed,  would  be,  from  the  nature  of  the  case,  impossible. 

In  other  words,  before  a  committee  will  admit  any  evidence 
of  treating,  they  always  require  that  the  orders  for  it  shall  be 
traced  to  the  candidate  or  his  agents :  proof,  in  short,  that  the 
treating  went  on,  not  only  with  the  knowledge,  but  by  the 
desire  and  at  the  charge  of  the  candidate.  X 

The  case  of  Hughes  v.  Marshall  seems  to  supply  this  prac- 
tical test  to  the  matter  under  consideration.  Assuming  no 
illegality  to  intervene,  could  an  action  be  maintained  against 
the  candidate,  for  entertainment  supplied,  at  his  election, 
through  orders  issued  by  others?  If  it  could,  it  would  be 
because  they  had  been  his  agents,  whom  he  had  (whether 
expressly  or  impliedly  is  a  matter  of  evidence  only)  authorised 
to  give  the  orders.  If  he  had  not  so  authorised  them,  they 
were  not  his  agents ;  and  if  they  were  not  his  agents,  their 
orders  were  the  orders  of  utter  strangers  to  him,  and  cannot 
affect  him. 

•  Ante,  p.  478. 

t  Vide  Aylesbury  case,  P.  R.  &  D.  271. 

X  Newcastle-under^Lyroe,  Ban*.  &  Aust.  445,  [a.  d.  1842] ;  Lyme 
Regie,  ib.  529,  [a.  d.  1842]. 
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It  thus  at  once  appears,  that  the  great  questioii  in  ahnost  all 
cases  of  treating,  under  the  stat.  of  Will.  III.^  is  one  reelecting 
AGENCY  ;  and  that,  again,  is  practically,  in  ahnoat  every  m- 
stance,  a  question  of  byidkncb. 

There  can  be  rarely  any  difficulty  as  to  the  &ct  of  treating, 
by  a  supply  of  meat,  drink,  entertainment,  or  provision  ;— 
nor  as  to  the  person  who  actually  supplied  them,  or  to  whom 
they  were  supplied  :  nor  as  to  the  time  when  tiiey  were  sup- 
plied, which  must  be  between  the  teste  or  issuing  of  the  writ, 
or  the  vacancy  of  the  seat  and  the  dose  of  the  election.  The 
great  struggle  always  is,  and  must  needs  be,  to  bring  the 
treating  home  to  the  sitting  member,  when  the  question  is  as  to 
hid  right  to  retain  his  seat,  or  to  the  petitioner,  where  he 
seeks  to  acquire  it.  The  further  consideration  of  these  matters, 
is  reserved  for  the  chapters  on  Agency,  and  Evidence. 

IV.  <'  Disabled  and  incapacitated,  upon  such  blbctiov,  to 
9erve  in  parliament,  for  such  county,  borough,  or  place,  &c. 

TLe  words  are  not,  as  in  the  Irish  act,  *  ^^  incapacitated  to 
sen'c  in  parliament,  upon  such  election ; "  nor  ^'  incapacitated  to 
serve,  upon  such  election,  in  parliament ; ''  but  ^'  incapacitated, 
uf>on  such  election,  to  serve  in  parliament."  The  word 
**  upon"  seems  equivalent  to — "by  reason,  or  in  virtue,  or  in 
res])ect,  of"  such  election.  And  it  may  be,  that  in  the  Thetford 
casc,^  they  read  the  act  thus :  "  shall  be  disabled  and  incapa- 
citated, by  having  procured  his  return  by  such  means,  to  serve 
for  that  place,  in  the  then  existing  parliament,"  i,  e.  for  the 
remainder  of  the  period  of  three  years ;  a  version  of  the  act 
not,  as  we  have  seen,  in  conformity  with  the  established  par- 
liamentary interpretation  of  it.  Were  the  matter  res  m- 
tegra,  it  might  possibly  be  contended,  that  in  the  two  phrases, 
"  before  his  election,^*  and  "  upon  such  election,"  in  ss.  1,  2, 
the  word  "election"  is  identical  in  meaning,  and  linked 
together  as  such,  in  the  act.  In  the  former  section,  "  before 
his  election,**  seems  to  mean  the  candidate's  being  elected 
on  that  particular  occasion ;  and  in  the  latter,  "  upon  such 
election,"  that  if  on  that  particular  occasion,  and  to  secure  that 

•  Stat.  35  Geo  3,  c.  29.  s.  19.  post,  p.  57,  a.  ;  Nottingham,  Barr.  & 
Arnold.  136  [a.  d.  1843J ;  Cambridge,  id.  185  [a.  d.  1843]  ;  Wigan, 
id.  788  [a.  d.  1846]  ;  Rogers  on  Elections,  275-6. 

t  Ante,  p.  508.  509. 
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particular  result,  viz.  his  election,  he  treated,  he  should  be  inca- 
pacitated ^^  on  SUCH  election,"  to  serve  in  parliament  for  the 
place  in  question.  Arguments  such  as  these,  however,  have 
been  urged  on  committees,  as  we  have  seen,  in  vain ;  they  have 
put  a  more  extended  construction  on  the  words  ''  such  election," 
and  it  is  not  likely  that  that  construction  will  yield,  even  were 
it  to  be  deemed  desirable,  to  anything  but  a  legislative  enact- 
ment Were  such  indeed  to  be  made,  there  can  be  little  doubt 
that  it  would  give  full  effect  to  the  decisions  of  committees,  as 
to  a  highly  remedial  act,  requiring  a  liberal  construction  to 
effectuate  the  purpose  of  its  framers.  It  might  even  be,  that 
the  legislature  would  extend  the  disability  throughout  the 
entire  parliament,  as  it  has  done,  in  the  recent  statute,  presently 
to  be  considered.  In  the  mean  time,  it  is  to  be  taken  as  settled 
law,  that  a  ccmdidate  unseated  on  the  ground  of  treating, 
cannot  stand  at  the  election  by  which  the  vacancy  so  created 
is  to  be  supplied. 

The  allegation  in  the  petition,  of  treating,  under  the 
stat.  of  7  Will.  3,  c.  4,  may  be  as  follows : — 

"  That  AFTER  THE  TESTE  OF  THE  wRFT  fof  holding  the  Said  election, 
*'  and  before,  at  and  during  the  said  election,  the  said  Q.  did,  by  him- 
"  self  and  his  agents,  friends  and  partisans,  or  by  divers  ways  and  means 
'*  in  his  behalf,  or  at  his  charge,  directly  and  indirectly,  give,  present 
*'  and  allow  to  persons  having  votes  in  and  at  the  said  election,  money, 
"  meat,  drink,  entertainment  and  provision,  and  did  make  presents, 
"  gifts,  rewards  and  entertainments,  and  did  make  promises,  agreements, 
"  obligations  and  engagements  to  give  and  allow  money,  meat,  drink, 
"  provision,  presents,  rewards  and  entertainments,  to  and  for  persons 
**  having  votes  in  and  at  the  said  election,  and  to  and  for  the  use,  benefit 
"  and  advantage,  employment,  profit  and  preferment  of  such  persons, 
*'  to  induce  such  persons  to  vote  at  the  said  election  for  the  said  Q.,  or 
"  to  forbear  to  vote  at  the  said  election  for  the  said  Z.,  or  in  order  that 
*'  he,  the  said  Q.,  might  be  elected,  or  for  being  elected  to  serve  in  this 
"  present  parliament  for  the  said  borough  ;  that  by  reason  of  the  said 
t*  last-mentioned  corrupt  and  illegal  practices,  the  said  Q.  was,  and  is 
"  wholly  incapacitated  and  ineligible  to  serve  in  this  present  parliament 
"  for  the  said  borough,  and  the  said  election  and  return  of  the  said  Q. 
"  were  and  are  wholly  null  and  void." 

Thus  much  for  statute  7  Will.  3,  c.  4,  as  far  as  concerns 
England.    It  has  been  held  to  extend  to  Scotland.     This  was 
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the  decision  of  the  Forfar*  committee  in  the  year  1830 ;  when 
the  statute  of  William  was,  for  the  first  time,  extended  to  Scotch 
elections.  It  was  argued,  that  though  the  act  had  been  passed 
before  the  union  of  the  two  countries,  it  was  made  a  part  of  the 
law  of  both  England  and  Scotland  by  stat  6  Anne,  c.  7,  s.  dO, 
passed  after  the  union,  which  ''  enacts  and  declares  that  every 
person  disabled  to  be  elected,  or  to  sit,  or  to  vote  in  the  House 
of  Commons  of  any  parliament  of  England,  shall  be  disabled  to 
be  elected  or  to  sit  or  vote  in  the  House  of  Commons  of  any 
parliament  of  Great  Britain.''  The  statute  of  7  Will.  3,  c  4, 
is  highly  remedial,  vitally  affecting  the  constitution  of  the 
United  Kingdom  ;  and  in  unison  with  its  spirit  and  object,  it  is 
the  person  who  has  treated  in  order  to  procure  his  seat— not  he 
ouly  who  has  done  it  in  England — who  is  incapacitated.  The 
spirit  of  the  statute,  and  the  wide  extent  of  the  mischief  which 
it  was  intended  to  suppress,  alike  require  that  it  should  receive  a 
liberal  construction.  These  reasonings  satisfied  the  committee ; 
who,  after  full  argument,  resolved,  ''  That  it  is  the  opinion  of 
the  committee,  that  the  statute  of  6  Anne,  c.  7,  s.  30,  extends 
the  statute  7  Will.  3,  c.  4,  to  Scotland."  There  can  be  no  doubt 
of  the  propriety  of  their  decision ;  and  it  has  been  ever  since 
acquiesced  in. 

The  substantial  provisions  of  the  statute  are  also  extended  to 
Ireland,  with  minor  modifications,  by  statute  35  Geo.  3,  c.  29, 
s.  19,t  [a.  d.  1795],  as  far  as  relates  to  counties  and  boroughs, 
and  by  stat.  4  Geo.  4,  c.  55,  s.  79  [a.  d.  1823],  as  to  cities 
and  towns  being  counties.  (1.)  Instead,  however,  of  the  ex- 
pression in  the  English  act,  "  after  any  such  place  becomes 
vacant  hereafter,"  the  Irish  act  has—"  after  the  vacancy  shall 
have  happened,  to  supply  which  the  election  shall  be  held." 
(2.)  Into  the  same  section  of  the  Irish  act  is  introduced  the  pro- 
hibition against  giving  or  presenting  ^^  cockades,  ribands,  or 
any  other  mark  of  distinction** —which,  was  shortly  afterwards 
[a.  d.  1827],  enacted  as  to  England,  by  stat  7  &  8  Geo.  4, 
c.  37.t  (3.)  The  order  of  the  words  in  stat.  7  Will.  3,  c.  4, 
8.  2,  viz.— "  disabled  and  incapacitated,  upon  such  election,  to 
serve  in  parliament  for  such  place"— in  the  Irish  act,  is  changed, 
as  intimated  in  a  previous  page,  to  ^^  disabled  and  incapacitated 

♦  Talbot's  Fnrfar  case,  p.  69. 
t  Post,  p.  57,  A. 
t  Post,  p.  218,  A. 
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to  serve  in  parliament  upon  such  election."  (Lastly).  The  Irish 
act  stops  with  these  words :  dropping  the  remaining  clause  in 
the  English  act, — as  was  suggested,  arguendo,  in  the  DungoT'- 
von  case,* — "  as  mere  surplusage.'* 

We  now  proceed  to  explain  the  sweeping  and  stringent  pro- 
visions against  treating,  contained  in  a  single  clause  of  stat  5  & 
6  Vict.  c.  102. 

After  a  hundred  and  forty  seven  years'  experience  of  the  ope- 
ration of  stat.  7  Will.  3,  c.  4, — viz.  from  a.  d.  1696  to  a.  d.  1842, 
— in  the  latter  year  it  was  deemed  expedient  to  "  extend"  its 
provisions :  which  was  effected  by  the  last  section  (s.  22)  of 

Statute  5  &  6  Vict.  c.  102,  as  follows. 

Sect.  22.  "  And  whereas  the  provisions  of  an  act  passed  in  the 
"  seventh  year  of  the  reign  of  King  William  the  Third,  inti- 
"  tuled  *  An  Act  for  preventing  Charges  and  Expenses  in  Elec- 
"  tions  of  Members  to  serve  in  Parliament,'  have  been  found 
"  insufficient  to  prevent  corrupt  treating  at  elections,  and  it  is 
"  expedient  to  extend  such  provisions ;  be  it  enacted,t 

"  That  every  candidate,  or  person  elected  to  serve  in 
parliament  for  any  county,  riding,  or  division  of  a  county,  or 
for  any  city,  borough,  or  district  of  boroughs,  who  shall, 
by  himself,  or  by  or  with  ant  person, 
or  in  ANY  MANNER,  directly  or  indirectly, 
give,  or  provide,  or  cause,  or  knowingly  allow  to  be 
given  or  provided, 

WHOLLY,  or  partly,  AT  HIS  EXPENSE, 

or  PAY,  WHOLLY  OR  IN  PART,  any  expenses  incurred, 
for  ANY  meat,  drink,  entertainment,  or  provision, 
to  or  for  ANY  person, 

at  ANY  TIME, 

either  before,  during,  or  after  such  election, 

FOR  THE   PURPOSE    OF  CORRUPTLY   INFLUENCING  SUCh 

person, 
or  ANY  other  person, 
to  GIVE,  or  REFRAIN  FROM  GIVING,  his  votc  in  any  such 

election,  or  for  the  purpose  of  corruptly  rewarding 

such  person,  or  any  other  person, 
for  having  given,  or  refrained  from  giving,  his  vote  at  any 

such  election, 

•  K.  &  O.  28. 

t  Not "  diclared  and  enacted." 

w.  A  A 
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shall  be  incapable  of  being  elected,  or  sittino  in 

parliament,  for  that  county,  &c. 
DURING  THE  PARLIAMENT  for  whlch  such  election  shall 
be  holden/'* 
The  statute  extends  to  the  whole  United  Kingdom ;  neither 
Scotland  nor  Ireland  being  expressly,  or  by  necessary  implica- 
tion,t  excepted. 

The  following  may  be  the  form  of  allegation  in  a  petition 
founded  on  this  statute. 

"  That  BBFORB,  DURING,  and  iirrER  the  said  election,  the  said  Q. 
**  did,  by  himself,  and  his  agents,  friends  and  paitisans,  or  by  or  with 
*'  divers  persons,  or  in  divers  ways  and  manners,  directly  or  indirectly 
*'  give  or  provide,  or  did  cause,  or  did  knowingly  allow  to  be  given  or 
"  provided,  wholly  or  partly  at  his  expense,  or  did  pay,  wholly  or  in 
"  part,  divers  expenses  incurred  for  meat,  drink,  entertainment  and 
"  provision,  to  and  for  divers  persons,  for  the  purpose  of  corruptly  in- 
"  fluencing  divers  of  such  persons,  or  divers  other  persons,  to  give  their 
"  votes  in  the  said  election  for  the  said  Q.,  or  to  refrain  from  giving 
"  their  votes  in  the  said  election  for  the  said  S.,  or  for  the  purpose  of 
*'  corruptly  rewarding  divers  of  such  persons,  or  divers  other  persons, 
"  for  having  given  their  votes  in  the  said  election  for  the  said  Q.,  or  for 
"  having  refrained  from  giving  their  votes  at  the  said  election  for  the  said 
*'  S. ;  that,  by  reason  of  the  last- mentioned  and  illegal  practices,  the 
*'  said  Q.  was  and  is  incapable  of  being  elected  or  sitting  in  parliament 
"  during  the  present  parliament  for  the  said  borough,  and  the  said  elec- 
"  tion  and  return  of  the  said  Q.  were  and  are  wholly  null  and  void." 

The  scope  of  this  comprehensive  enactment  is  substantially  as 
follows. 

If  any  candidate,  at  any  time,  whetlier  before,  during,  or 
after  the  election,  either  himself  or  by  his  agents,  give  or  pro- 
vide any  meat,  drink,  entertainment,  or  provision,  to  any  elec- 
tor, for  the  purpose  of  coiTuptly  influencing  or  rewarding  him ; 
— or  knowingly  allow  it  to  be  done  wholly  or  partly  at  his 
expense ;  or  pay  wholly,  or  in  part,  any  expenses  so  incurred, 
though  at  the  time  of  their  being  incurred  he  knew  nothing  of 
it ;  he  will  lose  his  seat  for  the  place  where  such  treating  oc- 
curred, for  the  whole  parliament. 

In  other  words,  if  with  a  corrupt  purpose,  at  any  time,  be^ 

•  Post,  p.  274,  A. 

t  Post,  p.  42,  A. — "  General  Observations  concerning  Statutes  passed 
since  the  Union  with  Scotland  and  Ireland." 
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fore^  during f  or  aftei*  an  election^  the  candidate  personally  or 
by  his  agents  treat  a  voter,  or  knowingly  allow  it  to  be  done, 
wholly  or  partly  at  his  expense  ;  or  afteinjcards  pay  any  part  of 
the  expenses  so  incurred— he  is  disabled  from  being  elected  or 
sitting  for  the  place,  during  the  entire  parliament. 

Through  all  this  may  be  seen  in  action  the  principle  of 
AGENCY,  adoption,  and  ratification,  enlightened  by  the  glare  of 
a  corrupt  purpose :  and  the  enactment  imposes  by  no  means 
unfair  responsibility  upon  the  principal,  nor,  indeed,  augments 
that  which  he  already  sustained.*  His  judges  must  be  satisfied 
that  he  or  his  agents  corruptly  treated,  or  sanctioned  corrupt 
treating,  either  prospectively,  or  retrospectively,  as  evidenced 
by  his  having  paid  for  it.  If  a  gentleman  spend  a  thousand 
pounds  in  entertaining  persons  whose  votes  he  is  soliciting, 
what,  to  the  eye  of  common  sense,  can  be  his  purpose,  but 
corruptly  to  influence  or  reward  ?  The  words  "  for  the  purpose 
of  corruptly  influencing  or  rewarding,'*  in  the  recent  statute, 
are  akin  to  the  words  "  in  order  to  be  elected,  or  for  being 
elected,''  in  the  elder  one ;  and  the  two  acts,  being  in  pari 
materid,  must  receive  the  same  construction.  As  one  part  of  a 
statute  t  is  properly  called  in  to  help  the  construction  of  another 
part  of  it,  and  is  fitly  so  expounded,  as  to  support  and  give 
effect,  if  possible,  to  the  whole  ; — so  is  the  comparison  of  one 
statute  with  another  statute  made  by  the  same  legislature,  or 
upon  the  same  subject,  or  relating  expressly  to  the  same  point, 
enjoined  for  the  same  reason,  and  attended  with  a  like  advan- 
tage. It  is  to  be  inferred,  that  a  code  of  statutes  relating  to 
one  subject,  was  governed  by  one  spirit  and  policy,  and  was 
intended  to  be  consistent  and  harmonious.  It  is,  therefore,  an 
established  rule  of  law  that  all  acts  in  pari  materid,  are  to  be 
taken  together,  as  if  they  were  one  law — fi-amed  upon  one 
system,  and  having  one  object  in  view. 

If,  according  to  these  principles,  the  statute  of  the  7  Will.  3, 
c.  4,  and  of  5  &  6  Vict.  c.  102,  as  far  as  each  relates  to  treating, 
be  incorporated  together,  as  they  ought  to  be  by  those  expound- 
ing and  enforcing  both,  they  will  be  found  perfectly  consis- 

*  Sir  Robert  Peel,  in  the  year  1848,  truly  remarked,  that  *'  the  law 
was  not  thereby  made  more  strict  than  it  had  been  made  by  the  old 
statute,  which  had  existed  for  [nearly]  150  years." — Hansard,  c.  1154. 

t  Dwarris,  526. 
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tent ;  aiming  at  the  same  object,  the  preventing  corruption,  and 
guided  by  the  same  principle,  the  securing  a  just  responsibility 
for  the  protection  of  the  public  interests.  Under  whichever 
of  the  two  statutes  a  case  of  treating  be  presented  to  a  com- 
mittee, they  must  see  that  the  facts  bring  it  within  the  letter 
and  spirit  of  the  law ;  whether  there  have  been  a  supply  of 
meat,  drink,  entertainment,  or  provision  ;  whether  it  was  by 
the  candidate,  —either  personally,  or  through  his  agents ;  and 
whether  in  order  to  be,  or  for  being,  elected  :  in  other  words, 
corruptly  to  influence,  or  corruptly  to  reward.  That  corrupt 
purpose  it  will  not  be  very  difficult  to  detect,  when  the  recipient 
of  refreshment  is  a  voter,  the  time  that  of  an  election,  and  the 
cost  that  of  the  candidate. 

One  of  the  committees  (Carlisle),  which  sate  in  the  year  1848, 
seem  to  have  been  not  a  little  embarrassed  by  the  ^ts  of  the 
case  of  treating  with  which  they  had  to  deal ;  and  their  decision, 
as  far  as  the  grounds  of  it  are  specified  in  their  resolution,  has 
excited  considerable  observation.  The  petition  complained 
of  bribery-  (but  the  charge  was  abandoned),  treating,  within 
statutes  7  Will  3,  c.  4,  and  6  &  6  Vict.  c.  102,  s,  22 ;  and 
^^  extensive,  systematic,  open  and  notorious  bribery  and  cor- 
ruption.'* 

After  a  considerable  body  of  evidence  had  been  adduced,  show- 
ing an  extensive  system  of  treating  by  means  of  tickets  on  public 
houses,  during  the  election,  the  following  colloquy  occurred, 
before  the  closing  of  the  petitioner's  case,  between  the  chairman 
and  the  counsel  of  the  sitting  member,  as  appears  by  the 
printed  Minutes.* 

'  The  chairman  intimated  that  it  was  the  opinion  of  the 
committee  that  there  had  been  such  an  organized  system  of 
treating  employed  at  the  last  election  for  Carlisle  ;  that  it  would 
be  in  the  opinion  of  the  committee  unnecessary  to  carry  the 
evidence  further ;  that  the  nature  of  the  evidence  was  of  such 
a  character,  that  the  committee  did  not  see  how  the  evidence 
could  be  refuted. 

*  The  counsel  of  the  sitting  member  said  that  he  understood 
the  decision  of  the  committee  to  be  to  the  efiect  that  treating 
had  existed,  not  that  it  was  traced  to  the  sitting  member. 

'The,  chairman  intimated  that  in  th&.  opinion  of  the  com- 
mittee there  was  a  great  deal  of  evidence  affecting  Mr.  Hodg- 

•  Page  62. 
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son,  he  having  been  proved  to  be  very  busy  canvassing  vt^ith 
all  those  parties  who  were  concerned  in  the  election.' 

*  The  counsel  of  the  sitting  member  stated  that  in  the  opinion 
of  the  counsel  of  the  sitting  member,  they  should  be  able  to  rebut 
or  explain  a  great  deal  of  the  evidence  which  had  been  given.' 

*  The  chairman  intimated,  that  if  the  counsel  for  the  sitting 
member  could  distinctly  say,  that  they  had  the  means  of  re- 
butting the  evidence  as  connecting  the  sitting  member  vnth  the 
extensive  treating  which  had  been  carried  on,  it  would  be  the 
duty  of  the  committee  to  hear  any  additional  evidence  that  should 
be  adduced  on  the  other  side,  and  leave  the  counsel  for  the  peti- 
tioners to  conduct  their  case  in  such  a  manner  as  they  thought 
best.  But  the  committee  were  at  present  of  opinion,  that  there 
was  conclusive  evidence  of  the  most  extensive  system  of  treating 
having  been  carried  on  at  and  previous  to  the  election,  on  the 
part  of  those  who  were  conducting  the  election  of  Mr.  Hodgson.' 

Almost  immediately  after  this  intimation  of  the  opinion,  at 
which  the  committee  had  arrived,  the  petitioners'  counsel  stated 
that  on  that  ground  he  should  close  his  case,  though  he  had  still 
"  a  great  many  other  witnesses  to  call."* 

For  the  sitting  member  several  witnesses  were  called;  and 
one  of  them  was  a  Mr.  Head,  a  banker  at  Carlisle.  He  statedf 
that  it  was  he  who  had  induced  the  sitting  member  to  become  a 
candidate,  promising  to  give  him  all  his  interest;  to  canvass 
for  him ;  that  the  election  should  cost  him  nothing — "  it  was 
distinctly  understood  between  the  witness  and  the  sitting  mem- 
ber, previous  to  entering  on  the  canvass,  that  he  should  not  be 
at  any  expense;"  and  Mr.  Head  advanced  about  1300/.  for  the 
purpose  of  the  election,  through  one  of  the  clerks  in  his  bank, 
but  "not  a  farthing"  ever  passed  tu  the  hands  of  the  sitting 
member.  When  asked  if  he  looked  to  the  sitting  member  for  a 
return  of  the  money,  he  declared  that  he  did  not  hold  him  le- 
gally or  morally  liable  for  one  farthing — that  he  could  not  do 
so  without  breaking  the  pledge  he  had  given ;  and  that  if  the 
sitting  member  proposed  to  pay  him  any  portion  of  it,  the  wit- 
ness, as  a  man  of  honour,  could  not  receive  it. J  "  The  money 
was  to  be  advanced  for  the  purposes  of  the  election ;  but  not  on 
the  account  of  the  sitting  member ;"  and  on  that  assurance,  he 
proceeded  on  his  canvass ;  the  witness  accompanying  him,  and 
soliciting  publicans  in  his  presence.§    The  witness  finally  added 

*  Printed  Minutes,  p.  63.  t  Ditto,  p.  89. 

X  Ditto,  p.  90.  $  Ditto,  p.  93. 
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— ''  My  belief  is,  that  the  sitting  member  is  not  two  sovereigns 
out  of  pocket  by  the  last  election :  I  am  sore  he  has  not  spent 
two  sovereigns  over  it"*  After  the  counsel  for  the  sitting 
member  had  summed  up  his  case,  ''the  chairman  intimatedf 
that  the  ''  opinion  of  the  committee  was,  that  the  election  was 
^oid ;  but  that,  under  the  circumstances,  Mr.  Hodgson,  the 
sitting  member,  idob  not  disqualified  by  retuon  qf  the  pracHces 
that  took  place  at  the  hut  eleetion,"  After  the  counsel  had 
sommed  up  the  case  on  behalf  of  the  petitioners,  the  committee 
came  to  the  following  resolutions : — 

''That  William  Nicholson  Hodgson,  Esq.,  is  not  duly  elected 
a  citizen  to  serve  in  the  present  parliament  for  the  city  of  Car- 
lisle. 

"  That  the  last  election  for  the  said  city,  so  fiBur  as  regards  the 
return  of  the  said  William  Nicholson  Hodgson,  Esq.,  is  a  void 
election. 

"  That  William  Nicholson  Hodgson,  Esq.,  was  by  Me  agents 
guilty  of  treating  at  the  last  election  of  the  said  city. 

"  That  it  was  not  proved  that  these  acts  qf  treating  were 
committed  at  the  expense  of  the  said  William  Nicholson  Hodg- 
son. 

"  That  Mr.  Head,  a  banker  at  Carlisle,  had  advanced  funds 
to  the  extent  of  more  than  1200^,  the  greater  part  of  which 
was  expended  by  means  of  tickets  for  refreshment,  issued  to  the 
voters  from  Mr.  Hodgson's  committee  room,  during  three  weeks 
previous  to  the  election,  and  up  to  the  close  of  the  poll,  receiv- 
able at  numerous  public  houses."^ 

The  difficulty  which  arises  on  the  face  of  these  resolutions  is, 
— without  saying  what  inference  might  have  been  drawn  from 
the  evidence,  as  to  the  "  agency"  of  Mr.  Head,  in  point of/acf, 
— whether  they  have  not  negatived  it,  in  point  of  law;  unless 
it  is  to  be  taken  that  they  included  him  among  the  "  agents'' 
by  whom^  but  not  at  his  expense,  the  sitting  member  had  been 
declared  guilty  of  treating :  but  if  that  were  so,  then  he  toould 
have  been  "  disqualified' '  for  being  elected  or  sitting  for  Carlisle. 
Whether  he  was  or  was  not  so  disqualified,  was  a  question  of  law, 
the  answer  to  which  would  flow  from  their  finding  of  the  ftusts. 
Their  opinion  on  that  subject  was  entirely  extra-judicial,  and 
amounted  to  nothing.    This  public  announcement  of  it,  however, 

*  PriDted  MiDutes,  p.  98.  f  Ditto,  p.  105. 

%  Ditto,  pp.  105, 106. 
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at  the  close  of  the  cose  on  both  sides,  may  be  supposed  to  afford 
an  involuntary  clue  to  the  course  of  their  thoughts  on  the  evidence 
which  had  been  adduced  before  them,  and  the  application  of 
that  evidence  to  the  statutory  law  of  treating.  If  they  thought 
him  not  disqualified,  they  in  effect  acquitted  him  of  treating, 
under  the  statute  of  either  Will.  3,  or  Victoria ;  for  if  he  had 
done  the  acts  prohibited  by  the  former,  he  could  not  stand  at 
the  election  ensuing  the  vacancy  which  they  had  occasioned ; 
and  if  those  prohibited  by  the  latter,  he  could  not  be  a  candi- 
date for  the  borough  daring  the  whole  parliament.  How,  then, 
on  the  facts,  can  their  finding  be  supported  with  reference  to 
either  statute  ?  They  have  expressly  and  in  terms  withdrawn 
the  case  from  the  statute  of  Victoria ;  and  also  virtually  from 
that  of  Will.  3,  as  construed  by  the  cases  of  Hughes  v.  Mar^ 
shall,  and  Thomas  v.  Edwards.  If  the  committee  meant  that 
the  treating  was  committed  by  H.'s  agents,  with  his  authority, 
then  it  was  ai  his  expense :  an  action  would  have  laid  against 
him  (but  for  the  illegality)  for  the  articles  supplied :  and  so  the 
case  would  have  fallen  within  the  statute  of  Victoria.  Nor 
could  the  committee  have  considered  the  case  within  the  statute 
of  William:  for  the  words  in  it,  "on  his  behalf,  or  at  his 
charge,"  are  substantially  the  same  as  "  wholly  or  in  part  at 
his  expense,"  or  "paying  wholly  or  in  part  such  expense." 
We  have  seen,  that  to  bring  a  case  within  this  latter  statute,  the 
meat  and  drink  must  be  shown  to  have  been  ordered  by  an 
agent  of  the  candidate,  by  his  authority,  and  consequently  on 
his  credit,  and  at  his  expense.  "  In  cases  under  both  statute 
7  Will.  3,  c.  4,  and  6  &  6  Vict  c.  102,"  says  Mr.  Rogers,  "  it 
is  still  necessary  to  trace  the  orders  for  what  has  been  done,  to 
the  candidate  or  his  agents ;  and  it  will  be  seen*  that  commit- 
tees appear  to  require  proof,  not  only  that  the  treating  is  going 
on  with  the  knowledge  of  the  candidate,  but  at  his  desire,  and 
chargeJ^\'  If  the  Carlisle  Committee  intended  to  say  that 
a  case  of  treating  under  stat.  7  Will.  3,  c.  4,  had  been  made  out, 
on  the  part  of  the  sitting  member's  agents,  though  without  his 
authority,  for  which  interpretation  there  seems  no  pretence, — 
then,  to  hold  that  he  was  nevertheless  not  disqualified,  is  to 
subvert  the  Thetford,  Second  Southwark,  and  other  cases  al- 
ready cited.! 

*  The  case  which  he  cites  will  be  found  ante,  p.  531. 

t  Law  of  Elections,  pp.  265,  266. 

t  Mr.  UodgsoQ  stood  at  the  election  to  supply  the  vacancy  created 
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It  may  be  regarded  as  a  thoroughly  settled  proposition  in 
parliamentary  election  law,  that  the  treating   of  which  Se- 
lect Committees  can  now  claim  cognizance,  is  the  creature  of 
statute  law  alone.    This  has  been  the  opinion  of  every  com- 
mittee ;  before  whom  the  sole  question  always  is,  whether  the 
offence  of  treating  has  been  made  out  within  the  provisions  of 
that  statute  law.     Previously  to  stat.  7  WilL  8,  c.  4,  treating 
was  an  offence,  as  we  have  seen,  only  so  far  as  it  constituted 
bribery:    but  since  that  act,  to  adopt  the  language  of  Mr. 
Au8tin,  in  argument,*  '^finew  ndfstantive  offence  has  grown  up 
under  the  denomination  of  trbatimo" — since,  as  we  have 
seen,  recognized  by  the  legislature  —  '^  entirely  distinct  from 
bribery  at  common  law ;  and  the  legal  definition  of  bribery  has 
become  inapplicable  to  the  statutory  offence  of  treating." 

There  is,  therefore,  no  reason  for  the  suggestion  that  the 
Carlisle  Committee  may  have  thought  that  the  treating  men- 
tioned by  them  in  their  resolutionf  was  an  offence  against  the 
common  law,  by  which  the  election  could  be  avoided ;  and  it 
also  follows,  from  the  terms  in  which  their  resolution  is  found, 
that  there  was  no  offence  against  the  statute  law ;  and,  conse* 
quently,  the  election  ought  not  to  have  been  held  void. 

If,  indeed,  the  committee  had  been  of  opinion  that  the  allega- 
tion in  the  petition  was  proved — that  "extensive  and  systematic 
bribery  and  corruption  had  taken  place  at  the  election,  by  which 
the  result  of  it  had  been  influenced,  and  that  consequently  the 
election  was  void,  no  one  could  have  disputed  the  soundness  of 
such  a  decision,  by  whomsoever— whether  by  the  candidate, 

by  the  decision  of  the  Select  Commitee.  and,  after  a  contest,  was  returned  ; 
no  one  alleging,  at  the  eieciion.  that  he  was  disabled  and  ineligible,  nor 
was  any  petition  presented  against  him. 

•  Cambridge,  liarr.  &  Am.  182. 

t  The  expression  that  Mr.  H .  was  "  by  hit  agents"  guilty  of  treating,  may 
perhaps  be  taken,  per  se,  to  mean  that  what  the  agents  so  did,  was  done 
without  the  authoiity  of  Mr.  H.  This  is  the  language  which  is  ordinarily 
used  by  committees,  when  they  mean  to  find  that  the  acts  done  by  the 
agent  were  done  without  the  authority  of  the  candidate.  Where  it  is 
intended  to  bring  the  case  within  the  stat.  5  &  6  Vict.  c.  102,  b.  22.  the 
Kesolution  may  be  worded  like  that  in  the  Lincoln  case  —  Printed 
Minutes,  p.  62  [1848]  :— 

"  That  Charles  Seeley,  junior,  did,  directly  and  indirectly,  permit  and 
knowingly  allow  to  be  provided,  wholly  or  partly  at  his  expense,  drink  and 
entertainment  for  several  persons  before  the  election,  for  the  purpose  of 
corruptly  influencing  such  persons  to  give,  or  refrain  from  giving,  their 
votes  at  such  election." 
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agents,  or  indifferent  persons— such  acts  had  been  cominitted. 
The  committee,  however,  have  expressed  no  such  opinion,  and 
their  resolution  is  strictly  confined  to  treating,  which,  as  has 
been  already  observed,  has  now  only  a  definite  statutory  mean- 
ing. 

If  it  be  a  correct  view  of  the  case,  that  acts  of  treating  com- 
mitted by  an  agent,  without  the  knowledge,  authority,  sanction, 
or  recognition,  and  not  at  the  expense,  of  the  candidate,  does 
not  subject  him  to  the  disabilities  and  disqualifications  of  the 
two  treating  statutes  now  in  force,  it  constitutes  a  great  distinc- 
tion between  the  cases  of  treating  and  bribery.  Whether  it 
would  be  desirable  to  declare  by  an  enactment,  that  the  statutes 
of  treating  should  so  far  apply  to  acts  of  treating  by  agents 
unknown  to  and  unsanctioned  by  their  principals,  as  to  render 
an  election  void,  may  admit  of  consideration.* 

It  has  already  been  observed,  f  that  treating  is  not  within 
Stat.  4  &  5  Vict.  c.  67 ;  where,  though  the  word  "  bribery'.' 
occurs  five  times  within  the  single  section  constituting  the  act, 
the  word  "  treating  "  is  not  to  be  found  at  all,  it  having  been 
struck  out  from  the  bill  as  originally  framed,  and  by  which 
it  had  been  intended  to  declare  treating*  Wi^ery.J  Treating  a 
particular  voter,  however,  in  order  to  obtain  his  vote,  is  an  act 
of  bribery ;  and,  as  such,  comes  within  the  operation  of  the  act, 
and  may  consequently  be  gone  into  previously  to  proof  of  agency. 
This  was  a  carefully-considered  decision  of  the  Camhfidge  Com- 
mittee, §  and  has  been  adopted  by  other  committees.  It  was 
said  by  Mr.  Austin,  in  the  Li/me  Megis  case,||  that  from  the 
time  of  the  resolution  of  1677  down  to  the  present,  there  had 
not  been  a  single  instance  of  a  vote  being  struck  off  the  poll 
on  the  ground  that  the  voter  had  been  treated.  In  the  case 
then  under  consideration,  the  vote  was  struck  off,  without 
hearing  the  reply  of  the  opposite  counsel.  The  learned  re- 
porters say  in  a  note,  that  the  committee  ** probably  grounded 
their  resolution  upon  the  evidence  of  bribery ;"  and  in  another 
place,  that  "  the  evidence  of  bribery  was  one  of  feet  only ;" — 

*  Pickering's  CoDtroverted  Elections,  pp.  26,  27,  note, 
t  Ante,  p.  502. 


X  Barr.  &  Aust.  115,  note. 

Barr.  he  Arnold,  184. 
I  Barr.  &  Aust.  630. 

A  a6 


I 


544         JURISDICTION  OF  SELECT  COXIOTTEES— 

bat  that  most  mean,  that  the  bribery  consisted  only  in  ^^  treat- 
tng**  the  particular  elector  whose  vote  was  struck  off.  And,  in 
fact,  there  can  be  no  doubt  whatever  that  treating  may  consti- 
tute bribery,  whether  considered  with  reference  to  either  com- 
mon or  statute  law. 

Since  by  statute  5  &  6  Vict  c.  102,  s.  22,  it  is  made  an 
essential  ingredient  in  the  law  of  treating,  under  that  act,  that 
it  was  ''  wholly  or  in  part  at  the  expense  of  the  candidate  or 
member,"  no  case  of  entertainment  by  others,  unconnected 
with  him  by  the  link  of  agency,  can  be  available  to  affect  his 
seat.  This  is  the  view  taken  of  it  by  Mr.  Rogers.  '^All 
treatmg  by  relations,  political  friends,  or  dubs,  is  at  once 
ezduded"*— and  that,  it  may  be  added,  whether  before,  during, 
or  after  the  election ; — while  the  statute  of  Will.  3  cannot  affect 
what  took  place  before  the  teste  of  the  writ,  or  after  the  elec- 
tion. Nevertheless,  the  common  law  of  parliament  is  competent 
to  deal  with  a  fitting  case  for  its  interference,  though  not 
accessible  by  either  of  the  statutes  in  question.  If  a  petition 
were  to  be  presented,  complaining  that  a  particular  election 
had  been  carried  by  open,  notorious  and  extensive  treating, 
what  is  to  prevent  a  committee  from  declaring  the  election  void — 
sworn  as  they  are  "well  and  truly  to  try  the  matter  of  the  petition 
referred  to  them" — though  the  evidence  should  fail  to  connect 
such  proceedings  with  the  sitting  member,  or  his  agents  ?  The 
committee  could  not  fail  to  see  that  one  so  returned  to  parliament 
had  not  been  "  freely  and  indifferently  elected,"  a  matter  which 
it  is  their  paramount  duty  to  examine  into  and  determine.  In  the 
Uchester  case,t  it  was  held,  that  where  a  conspiracy  had  been 
entered  into  for  the  purpose  of  corrupting  a  borough,  though 
the  committee  expressly  negatived  any  knowledge  of  the  fact 

•  Rog.  on  Elect.  265. 

t  Ante,  p.  417,  el  seq. ;  1  Peck.  302  [a.  d.  1803].  Id  this  case  it 
was  decided  that  neither  the  sitting  members  nor  petitioners  were  duly 
elected  ;  but  that  the  former,  though  not  guilty  of  bribery  by  themselves 
or  their  agents,  had  by  themselves  or  their  agents  been  guilty  of 
treating ;  that  the  election  was  void  : — that  such  a  system  of  corrup- 
tion was  formed,  previous  to  the  election,  to  influence  it,  as  to  require 
the  interference  of  the  House.  The  names  of  two  gentlemen  were  then 
mentioned  as  those  *'  engaged  in  the  system  of  corruption  ;"  the  resolu- 
tion was  reported  to  and  adopted  by  the  House  ;  the  Attorney  General 
was  directed  to  prosecute  the  two  offenders ;  they  were  convicted,  and 
sentenced  to  a  year*s  imprisonment  in  the  King's  Bench  prison. 
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on  the  part  of  the  sitting  member,  evidence  was  allowed  to 
be  given  of  the  corrupt  proceedings,  to  avoid  the  election. 

Finally,  it  has  been  already  stated,  that  treating  was  origi- 
nally included,  as  it  had  been  in  the  year  1841,  in  the  Bill 
which  afterwards  became  statute  4  &  5  Vict.  c.  57,  in  statute 
15  &  16  Vict.  c.  57,  passed  in  the  year  1852,  but  was  excluded 
in  both  instances  ',  in  the  latter  case,  with  an  intimation  by  the 
Lord  Chancellor,  that  treating  might  advantageously  form  the 
subject,  from  its  difficulty  and  importance,  of  a  separate  bill. 


From  the  extended  account  which  has  now  been  given  of  the 
existing  law  relating  to  bribery  and  treating,  it  may  appear 
that  parliament  is  invested  with  ample,  if  not  even  amply  suffi- 
cient powers,  to  deal  with  that  opprobrium  of  the  age,  the 
system  of  bribery  and  treating,  on  whatever  scale,  and  by 
whomsoever  it  may  be  practised.  There  is  no  doubt  or  diffi- 
culty as  to  what  constitutes  bribery,  though  some  little  apper- 
tains to  the  subject  of  treating ;  but  there  is  little  as  to  the 
parliamentary  effects  of  either,  upon  candidates  properly  held 
responsible  for  it,  as  having  been  either  personally  guilty  or 
having  employed  agents  resorting  to  it  in  order  to  obtain  a 
short-lived  apparent  triumph,  fraught  with  bitter  and  enduring 
mortification,  in  the  shape  of  a  nugatory  election  and  return, 
declared  such  at  the  earliest  opportunity,  by  parliament  itself. 
Not  only  is  that  particular  return  void  in  the  case  of  both 
bribery  and  treating,  but  very  serious  parliamentary  disabilities 
for  the  future,  attach  to  those  declared  guilty  of  either ;  and  in 
the  case  of  bribery,  ruinous  penalties  ensuing  on  a  conviction  in  a 
court  of  law.  Whether  bribery  and  treating  should  be  placed  in 
all  respects  on  the  same  footing,  with  reference  to  inverting  the 
order  of  proof,  to  the  liability  for  the  acts  of  agents,  and  dis- 
ability extending  through  the  entire  parliament,*- or  even 
further,  whether  to  any  specified  number  of  parliaments,  or  even 
for  life, — are  questions  demanding  deliberate  and  dispassionate 
consideration. 

The  bribed  voter  is  already  subject  to  perpetual  didfi*anchise- 
ment,  to  the  penalty  of  five  hundred  pounds,  and  to  fine  or  im- 
prisonment, or  both,  if  proceeded  against  criminally  and  con- 
victed. 
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Attempts  to  withdraw  gnilty  cases  from  the  scnitiny  of  par- 
liament, are  rendered  hopdess  by  the  statute  5  &  6  Vict  c.  IO29* 
but  as  it  has  been  observed  that  this  act  is  comparatively  inope- 
rative, because  it  does  not  affect  the  seat  obtained  by  the  guilty 
means  brought  to  light  by  the  act,  the  section  by  which  that 
stimulus  is  destroyed,t  might  probably  be  advantageously 
repealed ; — but  such  a  step  requires  the  utmost  circumspection, 
lest  honourable  and  bond  fide  returned  members  should  be 
subjected  to  indefinite  and  protracted  oppression  ;  and  that  not 
by  innocent,  but  mercenary  and  guilty  parties  trading  on  their 
victim's  fears. 

If  the  investigation  of  select  committees  succeed  in  deve- 
loping systematic  corruption  in  a  constituency,  the  House  has 
ample  powers  to  deal  with  it ;  and  if  of  long  standing  and 
inveterate,  then  those  of  the  Corrupt  Practices  Act  J  can  be 
called  in  aid.  As  that  act,  however,  does  not  in  law  extend  to 
the  form  of  corruption  existing  under  the  name  of  treating, 
the  legislature  may  perhaps  deem  it  expedient  to  deal  with  that 
case.  If  so,  it  may  be  well  to  adopt  some  decided  policy  in 
respect  of  peremptorily  prohibiting  everything  in  the  shape  of 
refreshments  and  travelling  expenses,  or  allowing  them,  under 
perhaps  discoverable  limitations,  at  once  practicable  and  effi- 
cient. Every  experienced  legislator,  every  one,  even  only 
tolerably  familiar  with  the  administration  of  election  law  by 
select  committees,  will  acknowledge,  however,  the  difficulty  of 
enacting  a  law  that  shall  work  satisfactorily.  On  one  hand, 
the  allowance  of  refreshment  and  travelling  expenses  might 
open  the  door  to  systematic  corruption,  eluding  discovery  or 
punishment ;  on  the  other,  the  rigorous  disallowance  of  them, 
and  refusal  to  enter  into  the  question  of  object  or  intention^ 
in  order  to  discriminate  between  bona  and  mala  fides ^  would  be 
practically  impossible  :  and  finally,  if  such  inquiries  should  be 
allowed,  innumerable  issues  of  that  kind  would  be  raised  before 
every  election  committee,  and  a  fearful  inducement  held  out  to 
unscrupulous  witnesses. 

These  things  are  mentioned  for  the  purpose   of  in  some 
degree  explaining  the  discrepant  opinions  expressed  in  parlia- 

*  Ante.  p.  251  ;  and  post,  p.  268,  a. 

t  Sect.  13,  post,  271,  a. 

%  16  &  16  Vict.  0.  67,  post,  362,  a.  a. 
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ment*  on  this  subject ;  the  varying  decisions  of  select  com- 
mittees on  the  same  states  of  fact ;  and  even  corresponding 
diversities  in  the  decisions  of  courts  of  law.  f  Sir  Robert 
Peel,  on  the  occasion  referred  to  beneath,  stated,  that  whether 
it  were  rational  or  not  to  admit  this  moderate  degree  of 
treating,"  [L  e.  by  two-and-sixpenny  refreshment  tickets,  as 
in  the  North  Cheshire  case,  1848,  which  has  been  called  to  the 
attention  of  the  House  J]  was  a  question  which  would  have 
arisen  equally  before  stat.  6  &6  Vict.  102,  s.  22,  as  after— "a 
question  and  a  diflSculty  which  had  been  engendered  and  left 
unsettled  by  the  state  of  the  law,  as  it  had  existed  for  a  hundred 
and  fifty  years," — that  is  lo  say,  since  the  statute  of  Will.  3, 
in  1696.  What,  again,  is  to  be  done,  in  the  case  of  refresh- 
ments, or  entertainments,  whether  on  a  moderate  or  ^liberal 
scale,  provided  for  voters  and  others,  from  motives  of  disin- 
terested hospitality  and.  good  feeling,  by  those  who  are  totally 
unconnected  with  the  conduct  of  the  election  ?  Is  it  to  be  said 
that  a  countiy  gentleman  shall  not,  during  an  election,  give  a 
breakfast,  or  a  luncheon  to  his  brother  freeholders,  and  then 
accompany  them,  in  procession,  if  they  please,  to  the  poll  ? 
"If  inquiry/'  said  a  county  member  in  the  House  of  Commons, 
in  the  debate  already  referred  to,  §  "  is  to  be  made  into  every 
case  of  a  gentleman  being  hospitable  to  his  tenants,  where  is 
such  an  inquiry  to  stop  ?" 

In  the  time  of  Lord  Mansfield,  (a.  d.  1784,)  a  bill||  was 
introduced  into  parliament  by  Lord  Mahon,  to  prevent  bribery, 
by  paying  electors  for  loss  of  time  and  travelling  expenses.  It 
contained  severe  penalties  and  disabilities  against  those  guilty 
of  bribery,  and  encountered  great  opposition  in  the  House  of 
Commons.  On  its  reaching  the  Lords,  however,  Lord  Mansfield 
secured  its  rejection  by  a  powerftil  demonstration  of  its  mis- 
chievous interference  with  the  existing  law. 

"  The  framers  of  the  Bill,"  he  said,  "  must  have  been  igno- 
rant of  the  law  as  it  now  stands,  or  they  would  never  have 

*  E.  g.,  by  Sir  Robert  Peel  and  Lord  John  Russell,  4th  August, 
1848  ;  Hans.  100,  pp.  1154-5. 

t  R'  g*f  per  Alderson,  B.,  in  Bayntun  v.  Cattle;  I  Moo.  &  Rob. 
265  (ante,  p.  258);  per  Lyndhurst,  C.  B.,  and  Bayley,  B.,  in  Hughes 
V.  Marshall,  1  C.  J.  1 18.     Ante,  p.  528. 

t  1  P.  H.  &  D.  223;  Hans.  110,  pp.  1154.6. 

§  Mr.  Henley,  Hans.  C,  p.  1 155. 

I  It  was  supported  by  Mr.  Pitt,  and  opposed  by  Mr.  Fox.  Tom- 
lin  8  Life  of  Pitt,  vol.  i.,  p.  79. 
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thought  of  such  a  bill.  The  crime  of  bribery  is  clearly  and 
sufficiently  ascertained  by  the  law;  for  which  reason,  every 
bill  prescribing  new  modes  of  prevention,  tended  raiher  to 
weaken  and  contract  the  law,  than  to  evtforce  and  enlarge 
t/. .  . . .  The  laws  in  being  are  fully  adequate  to  the  punishment 
of  all  colourble  and  evasive  means  of  corruption,  under  pretence 
of  paying  electors  for  loss  of  time.*'  * 

These  observations  of  one  of  the  greatest  lawyers  that  Eng- 
land ever  possessed,  are  based  upon  a  profound  acquaintance  with 
the  principles  of  the  common  law ;  and  may  be  deemed  equally 
applicable  now,  when  such  great  relaxations  and  modifications 
of  the  law  of  evidence  have  taken  place,  and  parliament  is 
invested  with  sach  great  and  unprecedented  powers  over  offend- 
ing individuals  and  constituencies. 

*  1  Ludera,  67, 68  [note  c,  to  the  Ipswich  case]. 
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JURISDICTION    OF   SELECT    COMMITTEES-^concludeo. 


DEFECTIVE  PROPERTY  QUALIFICATION  OF  A 

CANDIDATE. 


Fifteen  yeare  ago,  namely  in  the  year  1838,  the  legislature 
substituted  fop  all  existing  statutes  requiring  a  property  qualifi- 
cation on  the  part  of  members  for  England  and  Ireland,  statute 
1  &  2  Vict.  c.  48 ;  *  which  enacted  that  candidates  for  counties 
must  possess,  for  a  period  of  at  least  thirteen  years  from  the 
time  of  the  election,  6002.  a  year,  and  for  boroughs  300/.  a 
year,  either  wholly  in  real  property,  or  wholly  in  personal 
property,  or  derived  from  both  together;  such  property  being 
within  the  United  Kingdom  of  Great  Britain  and  Ireland. 

The  professed  object  of  requiring  this  property  qualification, 
from  which  the  Scottish  representatives  are  exempt,  on  grounds 
explained  in  a  preceding  chapter,t  may  be  gathered  fipom  the 
recital  of  the  first  statute  on  the  subject  (9  Anne,  c.  5,  passed  in 
the  year  1710),  which  is,  "  An  Act  for  securing  the  Freedom 
of  Parliament,  by  further  qualifying  the  Members  to  sit  in  the 
House  of  Commons ;  "  that  is,  regarding  the  amount  of  quali- 
fying property  specified  in  that  act,  as  some  guarantee  for  the 
independence  of  its  possessor,  and  of  his  education,  and  stand- 
ing in  life.  The  real  object  of  this  act,  which  recites  that 
it  had  been  passed  "  for  the  better  preserving  the  constitU" 
turn  and  freedom  of  Parliament,^^  seems  to  have  been,  to 
counteract  the  ascendancy  which  the  boroughs  had  obtained 
over  the  counties,  by  obliging  the  trading  interest  to  make 
choice  of  landed  men.|    For  this  purpose  a  landed  estate  of 

*  Post,  p.  262,  A.;  ante,  pp.  195.etseq. 

t  Chao.  VI IL,  p.  195,  ante. 

X  1  Bla.  Comm.  175;  1  Roe  on  Electioos»  39. 
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freehold  or  copyhold  for  life,  or  for  some  greater  estate,  was  made 
requisite  for  both  counties  and  boroughs :    and  it  was,  by  a 
subsequent  statute,*  rendered  necessary  for  the  qualification  to  be 
sworn  to.     Mr.  Hallam  f  observes,  that  "  this  law  is  notoriously 
evaded ; "  and  that  "  though  much  might  be  urged  in  favour 
of  rendering  a  competent  income  the  condition  of  eligibility, 
few  could  be  found  at  present  to  maintain  that  the  freehold 
qualification  is  not  required  both  unconstitutioually,  according 
to  the  ancient  theory  of  representation,  and  absurdly,  according 
to  the  present  state  of  property  in  England.''     In  the  year 
1852 1  it  was  proposed  by  Lord  John  Russell  and  others,  to 
repeal  statute  1  &  2  Vict.  c.  48,  and  thereby  place  members 
for  England  and  Ireland  on  the  same  footing  as  those  for  Scot- 
land, on  the  ground  that  the  objects  aimed  at  by  the  act  were 
not  gained ;  especially  that  the  evasion  of  them  was  easy  and     * 
notorious;  and  that  their  real  operation  was  to  deprive  the 
House  of  Commons  of  the  services  of  many  gentlemen  of  great 
ability  and  the  highest  character,  who  would  not  compromise 
themselves  by  adopting  fictitious  qualifications ;  while  persons 
of  a  contrary  character,  having  no  such  scruples,  found  their 
way  into  the  House  with  facility,  as  mere  mercenaries  and 
adventurers.      Such  reasons,  however,  were  ineffectual.      It 
was  urged  that  to  dispense  with  all   property  qualification 
would  open  the  door  to  bankrupts,  spendthrifts,  and  paupers, 
unfit  to  be  members  of  any  legislative  assembly,  especially  one 
dealing  with  such  vast  pecuniary  interests  as  the  House  of 
Commons.§      The  act    consequently  remains  in   force.      Its 
practical  operation,  as  far  as  relates  to  the  jurisdiction  of  Select 
Committees,  is  as  follows:  — 

"The  election  and  return"  of  any  one  not  thus  qualified  at 
the  time  of  such  election  and  return,  "are  void."  || 

"  At  the  time  of  the  election," — which  means,  at  any  time 
before  the  poll  closes, IT  "  or  at  any  time  before  the  day  named 
in  the  writ  of  summons  for  the  meeting  of  Parliament,"  on  a 
reasonable  written  request  made  to  any  candidate,  by,  or  on 

•  33  Geo.  2,  c.  20,  sects.  I,  2. 
t  3  CoDstit.  Hist.  402,  403,  (2Dd  ed.) 
X  Ante,  p.  26. 
$  Ante,  p.  3. 
II  Sect.  1. 

f  Rogers  on  Elections,  80,  note  (a).    And  see  Aylesbury  (1848), 
Printed  Minutes,  156. 
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behalf  of,  B.iBLy  other  candidate,*  or  by  any  two  or  more  re- 
gistered electors  having  a  light  to  vote  at  such  electUmf— signed 
by  such  candidate,  or  two  or  more  electors,— the  candidate  of 
whom  the  request  is  made^  must,  within  twenty- four  hours, — 
and  before  the  returning  officer  at  the  election,  or  a  conmiis- 
sioner  appointed  for  the  purpose,  "  or  any  justice  of  the  peace 
within  the  United  Kingdom  of  Great  Britain  or  Ireland,'' — 
make  and  subscribe  a  declaration  "  to  the  purport  or 
effect "  of  that  contained  in  the  third  section  of  the  act-f  A 
wilful  neglect  or  refusal  to  do  so^  avoids  the  election.  Before 
a  person  returned  can  sit  or  vote,  after  the  election  of  a  Speaker, 
he  must  deliver  in  to  the  Clerk  of  the  House,  at  the  table  of 
the  House,  while  it  is  sitting  there  with  the  Speaker  in  the 
chair,  a  paper  signed  by  him  containing  such  a  "statement"  of 
the  qualifying  property  as  he  might  have  made  on  being  re- 
quested to  do  so  by  the  candidate  or  electors  already  mentioned ; 
and  must  at  the  same  time  make  and  subscribe  a  declaration 
that  he  "  solemnly  and  sincerely  declares  that  he  is,  to  the  best 
of  his  knowledge  and  belief,  duly  qualified  to  be  elected  a 
member  of  the  House  of  Commons,  according  to  the  true  intent 
and  meaning "  of  statute  1  &  2  Vict.  c.  48,— and  that  his 
qualification  to  be  so  elected  is  as  set  forth  in  the  paper,  signed 
by  him,  and  then  delivered  to  the  Clerk  of  the  House  of  Com- 
mons. If  he  then  know  this  declaration  to  be  untrue,  in  any 
material  particular,  he  is  guilty  of  a  misdemeanor ;  and  if  he 
sit  or  vote  [after  the  election  of  Speaker]  as  a  member  of  the 
House  of  Commons,  before  he  has  delivered  in  the  paper,  and 
made  and  subscribed  the  declaration  above  mentioned,  his 
election  is  void,  and  a  new  writ  will  issue  to  elect  another 
member  in  his  room.  J 

These  are  the  requisitions  of  the  only  statute  now  in  force 
"  relating  to  the  qualification  of  members  to  serve  in  Parlia- 
ment; ''  and  those  of  them  with  which  the  Select  Committee 
is  concerned  are — when  these  matters  are  challenged  by  petition 
— the  intrinsic  sufficiency  of  the  qualification ;  the  correct  spe- 

*  Except  for  the  universities  of  Oxford,  Cambridge,  or  Dublin  ;  oria 
the  case  of  the  eldest  son  or  heir-apparent  of  any  peer  or  lord  of  parlia- 
ment, or  of  any  person  qualified  under  the  act  1  &  2  Vict.  c.  48,  to 
serve  as  knight  of  the  shire* 

t  Post.  p.  264,  A. 

%  Sects.  3,  6, 7,  8,  9. 
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cification  of  it  by  the  candidate ;  and  his  doing  so  within  the 
time  limited  for  that  purpose. 

As  to  the  first  of  these — the  intrinsic  sufficiency  of  the  qua- 
lification—it were  idle  to  attempt  to  lay  down  rules  upon  the 
subject ;  since  the  property  consists  of  every  kind  that  exists, 
real  or  personal,  legal  or  equitable, — of  **  any  tenure  whatever." 
The  validity  of  instruments,  and  the  nature  of  the  title  which 
they  purport  to  disclose,  as  well  as  the  pecuniary  value  of  the 
property,  depending  upon  charges,  and  which  may  reduce  it, 
though  ever  so  little,  below  the  statutory  standard, — all  these 
matters  are  necessarfly  discussed  before  the  Select  Committee, 
exactly  as  they  would  be  discussed  in  any  court  of  law  or 
equity,  even  up  to  the  House  of  Lords  on  final  appeal.  As  to 
the  property  being  ^^ situate"  or ^^toithin"  the  United  King- 
dom of  Great  Britain  and  Ireland,  it  was  decided  by  the  First 
Harujich  case  [▲.  d.  1848],  that  an  annuity  of  1000/.  from  the 
Bengal  Civil  Service  Annuity  Fund,  conferred  no  qualification 
under  the  act,  on  the  ground  that  the  fund  out  of  which  the 
annuity  was  paid,  was  situated,  not  in  the  United  Kingdom, 
but  in  India.*  '  Almost  «very  conceivable  question,  in  short, 
which  can  afiect  the  quality,  or  amount  of  interest,  in  real  or 
personal  property,  may  be  raised  in  determining  the  intrinsic 
sufficiency  of  the  qualification. 

As  to  the  second  point — the  correct  specification  of  it  by  the 
candidate,  is  equally  important  to  his  interests.  It  is  obvious 
that  were  this  not  so,  the  act  would  be  illusory,  as  fiir  as  re- 
lated to  information  being  supplied,  at  the  time  when  required, 
by  a  rival  candidate,  and  the  electors.  An  instance  of  the  par- 
ticularity insisted  on  in  these  cases,  may  be  seen  in  the  West 
Gloucestershire  case  f  [a.  d.  1848],  where  the  sitting  member, 
having,  in  his  declaration,  stated  that  a  portion  of  Bank  Stock 
belonging  to  him  under  his  marriage  settiement,  was  invested 
in  the  names  of  three  trustees,  he  was  not  allowed  to  prove  that 
it  stood  in  the  names  of  two  only. 

The  reason  why  the  declaration  must  be  thus  specific, — as 
will  be  seen  in  the  form  given  in  section  3, — is,  because  it  is  to 
that  alone  that  those  must  look,  who  are  interested  in  testing  its 
sufficiency.  To  enable  them  to  scrutinize  it,  he  must  state  pre- 
cisely the  local  situation  of  the  lands — the  county,  barony, 

•  Ante,  p.  196;  Printed  Minutes,  patsim  ;  P.  R.  &  D.  292. 
t  Printed  Minutes,  pauim  ;  P.  R.  &  D.  13. 
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parish,  township,  op  precinct— in  order  that  they  may  be  looked 
at ;  and  also  his  estate  in  either  of  them,  or  the  rents  and  profits 
issuing  ont  of  them;  and  in  the  c:sjs/e  oi  personal  estate  or  effects, 
he  must  state  of  what  nature,  and  where  situate,  they  are ; 
and  what  interest  he  has  in  them;  and  on  what  security;  and 
in  whose  names  the  same  are  vested.*  These  are  the  minute 
requisites  prescribed  by  the  act  of  parliament,  which  requires  a 
declaration  "to  the  purport  or  effect"  of  that  contained  in  it, 
and  which  must  be  adhered  to  as  closely  as  possible.  When 
the  truth  or  sufficiency  of  the  declaration  is  questioned  before 
the  Select  Committee,  the  onus  lies  on  the  petitioners,  in  the 
first  instance,  to  impeach,  and  not  on  the  sitting  member  to 
substantiate,  his  qualification. f 

As  to  the  third  point.  It  must  be  shown  that  the  sitting 
member,  on  being  duly  requested  in  writing,  by  properly-au- 
thorized parties,  at  the  time  of  the  election,  or  at  any  time 
before  the  day  named  in  the  writ  of  summons  for  the  meeting 
of  parliament,  wilfully  neglected  or  refused  to  make  or  sub- 
scribe the  required  declaration  within  twenty-four  hours  after 
the  "reasonable"  request  had  been  Blade -to  him  for  that,  pur- 
pose. That  request  must  be  reasonably  distinct  in  its  terms ; 
must  be  in  writing;  signed  by  the  candidate;  or,  at  least,  "two 
registered  electors  having  a  right  to  vote  at  such  elec- 
tion." If,  therefore,  the  sitting  member  can  disprove  such 
right  on  the  part  of  one,  or  both  of  only  two,  he  will  defeat  the 
object  of  the  petitioners :  and  it  will  be  for  them  to  establish 
that  right  The  request  must  be  made  in  sufficient  time  to 
admit  of  twenty-ifour  hours  elapsing,  within  which  it  may  be 
complied  with — that  is,  before  the  time  of  closing  the  poll,  or 
the  day  of  the  meeting  of  parliament  And  the  request  must  be 
in  other  respects  "reasonable,"  so  as  not  to  take  the  sitting 
member  by  surprise,  or  at  a  disadvantage,  in  making  and  veri- 
fying it.  As  their  request  must  be  ^  reasonable,'  so  his  re^sal 
or  neglect  to  comply  with  it  must  be  ^^  wilful,'*  in  order  to 
avoid  the  election  and  return:  and  of  that  reasonableness,  or 
wilftdness, — each  possibly  depending  on  the  existence  of  the 
other— it  will  be  for  the  committee  to  judge :  but  they  would, 
doubtless,  require  decisive  evidence  before  declaring  the  election 

•  Sect.  3. 

t  West  Gloucesterthire,  Prioted  Minutes^  P.  R.  &  D.  11. 
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void  on  the  sole  account  of  that  refusal.  One  case  in  the  books 
illustrates  the  principle  of  reasonable  notice  being  required.  As 
a  candidate  may  be  proposed  and  elected  without  his  knowledge 
and  consent^  it  would  be  manifestly  absurd  to  require  him  to 
declare  his  qualification.  As,  again,  a  candidate  may  be  pro- 
posed in  his  absence, — even  while  he  is  abrosul,  and  possibly 
also  without  his  knowledge,— those  who  propose  him  cannot  be 
called  upon  to  make  a  declaration  of  his  qualification.  In  1781, 
there  were  two  candidates  for  the  borough  of  Colchester,  Potter 
and  Affleck,  the  latter  being  a  naval  officer  abroad.  The  former 
was  returned,  and  the  supporters  of  the  latter  petitioned.  When 
the  sitting  member  opened  his  defence,  he  called  on  the  peti- 
tioners to  produce  the  qualification  of  Affleck,  who  was  still 
serving  abroad :  but  they  contended  that,  under  such  circum- 
stances, they  ought  not  to  be  required  to  produce  the  qualifica- 
tion. At  the  close  of  the  sitting  member's  case,  the  question  of 
qualification  was  again  argued  at  great  length :  and  after  three 
days'  deliberation,  the  committee  resolved  that,  as  Affleck  had 
been  abroad  at,  and  ever  since  the  election,  the  sitting  member 
should  not  be  permitted  to  go  into  bis  qualification :  and  they 
declared  Affleck  duly  elected.* 

The  first  section  of  stat.  1  &  2  Vict.  c.  48,  enacts,  that  no 
person  shall  be  "  capable  of  being  elected,"  unless  qualified 
under  that  act :  and  that '  if  any  person  who  shall  be  elected  or 
returned,  shall  not,  at  the  time  of  such  election  and  return,  be 
qualified '  as  in  that  act  mentioned,  '  stick  election  and  return 
shall  be  void.'  It  would  seem,  therefore,  that  provided  a  can- 
didate be  so  qualified  at  any  time  before  the  poll  closes,  he 
satisfies  the  statute.  On  the  construction  of  stat.  9  Anne,  c.  5, 
it  was  held  that  a  person  '^  seised  of  or  entitled  to  such  an  es- 
tate" at  any  period  of  the  election,  was  sufficiently  quali- 
fied. In  the  Bristol  election,  Mr.  Cruger's  qualification  was 
executed  during  the  poll :  and  an  objection  taken  on  that 
ground,  was  overruled.f  Thus  a  candidate,  when  requested 
to  declare  his  qualification,  may  be  unable  to  do  so,  as  having 
none :  yet  he  may  have  acquired  it  the  moment  before  handing 
over  the  declaration  which  he  had  been  requested  to  make. 
The  words  of  the  declaration  given  by  the  act  are—"  I  do  so- 

*  3  Luders,  166,  167.    Of  course  Commodore  Affleck  would  be 
uuable  to  take  his  seatt  without  duly  swearing  to  his  qualificatiou. 
t  BrUtol,  Simeon,  51 ;  Bath,  K.  &  O.  27  [a.  d.  1833]. 
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lemnly  and  sincerely  declare,  that  I  am,  to  the  best  of  my 
knowledge  and  belief,  duly  qualified."  He  may  never  be  re- 
quired at  all  to  make  any  such  declaration,  by  either  his  rival 
candidate,  or  any  electors: — but  before  he  takes  his  seat,  as  a 
member,  he  must  make  the  same  declaration — "  I  am,"  &c. 
"  duly  qualified."  The  words  are  not— "  that  at  the  time  of 
my  election  I  was,  and  now  am  duly  qualified :"  but  that  due 
qualification  is  "  according  to  the  true  intent  and  meaning  "  of 
Stat.  1  &  2  Vict.  c.  48 :  which  declares  that  no  one  shall  be 
capable  of  being  elected,  unless  qualified  under  that  act ;  and 
that  if  not  so  qualified  at  the  time  of  his  election,  it  and  the 
return  are  void.  If,  therefore,  a  candidate  be  unpossessed  of 
a  qualification  when  the  poll  opens,  and  remains  so  till  after 
the  poll  has  closed,  the  election  is  void.  But  can  votes  given 
for  him,  under  such  circumstances,  be  considered  thrown 
away  ?  Whether  voters  know,  or  do  not  know,  that  at  the  mo- 
ment of  their  voting  for  him,  he  is  ineligible,  their  votes  cannot 
cause  him  to  be  duly  elected,  for  the  statute  declares  that  he  is 
incapable  of  being  elected,  and  his  election  and  return  are 
void.  To  construe  their  votes  as  thrown  away,  it  must  be 
proved  that  they  wilfully  voted  for  one  whom  they  knew  to  be 
incapable  of  being  elected.  He  may  have  been  ineligible  when 
the  first  votes  were  given  for  him,  but  become  eligible  before 
the  close  of  the  poll :  he  is  not  "  elected  "  or  chosen,  till  he  has 
the  majority  of  voices ;  and  if,  when  he  has  that  majority,  he 
be  duly  qualified,  the  statute  is  satisfied.  Where  is  the  law 
that  prescribes  any  length  of  time  before  the  election,  for  his 
being  so  qualified  ?  If  it  had  required  him  to  possess  the  requi- 
site qualification  when  he  was  first  nominated,  or  before  the 
election  commenced — that  is,  before  any  vote  had  been,  or  could 
be,  legally  recorded  for  him, — the  case  would  have  been  difiier- 
ent;  but  no  statute  says  that  he  shall  be  then  so  qualified. 
Perhaps  the  true  way  of  looking  at  the  case  is,  to  regard  a 
man  who  does  not  possess  the  proper  qualification  at  the  com- 
mencement of  the  election,  to  be  inchoately  incapable — the 
incapability  being  consummated  by  his  remaining  destitute  of 
the  qualification  at  the  close  of  the  poll.  There  is  nothing, 
therefore,  inconsistent  with  principle,  or  unreasonable,  in  hold- 
ing that,  under  such  circumstances,  there  is  an  actual  existing 
disqualification  from  the  commencement  to  the  conclusion  of 
the  poll,  as  conclusively  evidenced  by  the  state  of  &ct8  at  the 
latter  period.    If^  then,  the  electors  hare  full  notice  given  them 
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before  recording  their  votes,  that  a  particular  candidate  is  ine- 
ligible as  not  being  duly  qualified,  on  the  principles  laid  down 
in  a  preceding  chapter,  they  must  exercise  their  discretion,  and 
abide  the  result:  which  may  show  that  they  had  been  right, 
or  that  they  had  been  wrong,  in  recording  their  votes  as  they 
did,  or  in  abstaining  from  doing  so. 

In  the  Tavistock  election,*  there  were  three  candidatesf  for 
two  vacancies,  B.,  C,  and  P.  The  nomination  was  on  the  7th 
July,  1852 ;  and  at  the  close  of  the  poll  on  the  ensuing  day,  the 
numbers  were,  for  B.  220 ;  C.  169 ;  P.  104 :  on  which  the  two 
former  were  declared  elected. 

P.  petitioned  against  the  return  of  C,  and  claimed  and  ob- 
tained the  seat ;  on  the  ground  tiiat  C.  had  been  incapable  of 
being  elected,  for  want  of  qualification ;  and  that  due  notice  of 
the  fact  had  been  given  to  the  electors.  The  petition^  stated 
the  fact  of  his  being  ineligible  on  that  ground;  that  immediately 
after  the  petitioner  had  demanded  a  poll,  C.  was  duly  required 
by  him  to  make  and  subscribe  a  declaration  of  his  qualification ; 
that  some  time  before  the  poll  commenced,  on  the  ensuing 
morning,  "  due  notice  was  publicly  given  to  the  electors  that 
the  qucdification  of  the  said  C.  '^  had  been  duly  questioned^  and 
would  be  impeached  before  a  committee  of  the  House,  and, 
therefore,  that  all  votes  given  for  C.  would  be  thrown  away, 
and  the  said  voters  were  cautioned  to  inform  themselves  of  the 
validity  of  the  said  C's  qualification  before  they  voted,''  That 
on  the  evening  of  the  day  preceding,  and  on  the  morning  of  the 
polling,  and  before  it  had  commenced,  a  handbill  was  circu- 
lated, published,  and  posted  by  C.  in  the  borough,  of  which  the 
following  is  a  copy :  "  Mr.  P.'s  last  effort.  Mr.  C's  qualifi- 
cation having  been  questioned  by  Mr.  P.,  Mr.  C.  hereby  posi- 
tively assures  the  electors  that  his  qualification  was  regularly 
deposited  in  the  Crown  Office  previous  to  his  taking  his  seat  in 
the  House  of  Commons,  and  is  ready  to  be  exhibited  to  any  one 

*  The  Committee  sate  in  February,  185<3. 

t  A  third,  T.,  bad  beea  proposed,  but  not  seconded,  and  polled  a 
single  vote.  No  notice  was  taken  of  him  in  the  petition,  though  the 
poll-books  had  been  ruled  for  four  candidates,  and  this  was  made  an 
objection  to  the  petition.  The  solitary  voter  divided  his  vote  between  T., 
and  P.,  the  petitioner.     The  committee  overruled  the  objection. 

X  Appendix  to  Votes,  p.  2,  Friday,  12th  Nov.  1852.  This  petition 
is  very  ably  and  carefully  drawn,  and  will  be  found  inserted  in  the  Ap- 
pendix, No.  22. 
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who  has  a  right  to  demand  it."  That  before  the  polling  com- 
menced, C.  read  this  aloud  in  the  polling  place^  and  handed  a 
copy  of  the  handbill  to  the  returning  officer,  together  with  a 
declaration  purporting  to  be  in  the  terms  of  the  act.  That  the 
poll  having  commenced,  "  due  notice  was  given  on  the  part  of 
the  petitioner  to  several  electore,  who  first  tendered  their  votes 
for  C,  that  his  qualification  had  been  duly  questioned,  and 
would  be  impeached  before  a  committee  of  the  House;  and  they 
were  severally  personally  cautioned  to  inform  themselves  of  the 
said  C.'s  qualification  before  they  gave  him  their  votes;  and 
that  if  they  gave  their  votes  for  the  said  C,  their  votes  would 
be  thrown  away."  That  thereupon  a  discussion  ensued  between 
P.,  C,  and  the  returning  officer,  and  it  was  agreed,  especially 
by  C,  that  such  notice  or  caution  should  not  be  personally 
repeated  to  each  elector ;  but  that  the  same  should  be  under- 
stood to  have  been  given  to  each  elector  throughout  the  elec- 
tion. That  printed  notices  of  C.'s  want  of  qualification  were 
affixed  on  each  side  of  the  door  of  the  polling  place,  some 
time  before  the  polling  commenced,  and  visible  to  every  elector, 
as  he  came  up  to  vote,  and  continued  so  affixed,  up  to  the 
close  of  the  poll ;  and  other  copies  were  also  affixed  to  the  hust- 
ings and  other  conspicuous  places  in  the  borough,  and  continued 
so  affixed  up  to  the  close  of  the  poll ;  and  that  the  said  warn- 
ing and  notice  were  well  known  and  notorious  to  all  the  elec- 
tors both  before  and  during  the  time  of  the  election.  The  pe- 
tition then  proceeded  to  negative,  in  the  ordinary  terms,  the 
possession  of  the  qualification,  enjoined  by  the  statute,  and 
asserted  that,  in  consequence  of  such  want  of  qualification,  his 
return  was  void ;  that  before  the  poll  was  declared,  P.  protested 
before  the  returning  officer  against  C.'s  being  returned,  by 
reason  of  his  not  being  entitled  to  be  so  returned  for  want  of 
being  duly  qualified ;  that  the  returning  officer  then  declared 
he  was  returned  subject  to  such  protest ;  that,  on  the  polling 
day,  P.  continued  his  protest  by  writing  and  delivering  a  letter 
to  the  returning  officer,  desiring  him,  on  making  his  return,  to 
notice  specially  the  fact  of  P.'s  protest  against  C.'s  qualification, 
and  that  the  return  had  been  made  subject  to  such  objection ; 
that  such  letter  was  appended  to  the  return  made  by  the  return- 
ing officer  to  the  sheriff;  that  the  returning  officer  duly  certified 
the  making  before  him  of  the  declaration  by  C.  on  the  8th  July ; 
that  that  declaration  was  vague^  uncertain^  and  did  not  suffi- 
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cienUy  ntnte  the  nature  of  the  qualification  of  C,  as  required  by 
the  act,  mill  was  defective  and  insufficient  in  various  specified  re- 
sjN'cts ;  tliat  (.\  tliereby  did  wilfully  refuse  and  n^lect  to  make 
and  8u)>s<-rib(',  within  twenty-four  hours  after  the  request  of  P., 
Huch  n  di-clumtiun  as  was  required  by  the  act,  whereby  his  elec- 
tion and  return  were  null  and  void,  and  the  Totes  given  for 
him  wcrt*  thrown  away ;  that  P.  had  been  informed,  and  truly 
believf^l,  that  the  declaration  of  qualification  returned  in  by  C. 
at  the  table  of  the  House,  was  other  and  difiTerent  from  that 
made  by  him  at  the  election ;  that  P.  ought  to  have  been,  by 
rea:»on  of  the  ])remi!»es,  returned  as  duly  elected,  instead  of 
C.  ;~iiiul  the  prayer  was— that  C.  might  be  declared  not  duly 
elected,  and  that  he  ought  not  to  have  been  returned ;  that  P. 
was  duly  elected,  and  ought  to  have  been  returned;  that  the 
return  niiu:lit  be  amended  by  erasing  the  name  of  C,  and  in- 
serting that  of  P. ;  and  that  the  election  might  be  declared  null 
and  void,  so  far  as  regarded  the  election  and  return  of  C. 

C.  was.  on  proof  of  the  facts  alleged  in  the  petition,  declared 
not  duly  elcct(*d,  and  P.  was  seated  in  his  place.  The  sitting 
member  failed  to  prove  that  he  had  a  qualification.  It  was,  at 
all  eventi«,  reduced  to  little  more  than  a  nominal  one.  The 
annuity  deed  specified  in  his  declaration  was  void  on  many 
grounds.  There  was  no  consideration ;  there  were  no  convey- 
ing^ words ;  it  was  unattested ;  drawn  by  C.  himself;  stamped 
only  the  day  before  the  committee  sate;  and  it  was  clearly 
proved  that  the  grantor  had  nothing  to  grant 

The  committee  took  no  notice  of  the  qualification  which  C. 
had  delivered  at  the  table  of  the  House,  regarding  only  that 
given  at  the  hustings :  but  the  variation  between  the  two,  of 
course,  increased  the  suspicion  attaching  to  the  whole  case  of 
tlie  sitting  member.  It  was  therefore  held  by  the  committee 
unanimously  that  he  had  been  ineligible  at  the  time  of  his  elec- 
tion and  return ;  that  the  constituency  had  been  duly  put  on 
their  guard,  and  apprised  of  the  fact  of  ineligibility.  In  addi- 
tion to  this,  C.  was  admitted  to  be  a  fellow-townsman  of  the 
voters ;  and  living  among  them  apparently  not  in  circumstances 
of  affluence.  His  election  and  return  were  therefore  set  aside, 
and  the  i)etitioner  declared  duly  elected. 

Had  any  precedent  been  required,  one  almost  precisely  in 
point  existed  in  the  Cork  County  case,  in  1835,*  in  which  the 

•  K.  &  O.  391. 
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sitting  member,  Mr.  Feargus  O'Connor,  was  unseated,  under 
the  provisions  of  stat.  7  Anne,  c.  6.  Again,  in  the  year  1838, 
immediately  before  the  passing  of  the  statute  now  in  force,  in 
the  Belfast  case,*  the  sitting  member  was  petitioned  against  on 
the  ground  of  disqualification.  The  notices  served  on  the  electors 
**  were  to  the  effect,  that  the  parties  signing  them  were  '  advised^ 
that  Mr.  Gibson,"  afterwards  sitting  member,  "was  disqua- 
lified." These  notices  were  not  published  till  mid-day,  on  the 
second  day  of  the  election,  when  sJso  ^ye  hundred  placards  were 
printed,  and  placarded  all  over  the  walls  of  the  town,  and  on 
the  court  house  where  the  polling  took  place.  It  was  success- 
fully contended  that  votes  given  after  this,  for  Mr.  Gibson,  were 
thrown  away ;  and  after  they  had  been  struck  from  the  poll,  so 
that  the  two  petitioners  were  in  a  majority,  after  an  unsuccessful 
attempt  to  impeach  their  qualifications,  both  were  declared 
duly  elected  instead  of  the  two  sitting  members. 

•  F.  &  F.  600,  603. 


w. 


BB 


CHAPTER  XXIV. 

AGENCY. 


Wk  b*T«  Bov  timTiriled  leiwugly  tlvDagli  the  extensive  province 
oi  «  SfWrt  Comminee*»  jumdielion  m  respect  of  An  election 
fvtitioa  :~a  jorinlieckin  ladepesdcBt  of  the  House,  And  ccm- 
c!«^Tv.  Qpm  the  qoertm.*  There  remains  to  he  considered 
^imallv  only  one  topic  bor  (except  that  of  practical  pro- 
ot^urv  .  th.'usrh  Tenr  important :  and  it  is  generally  divided  into 
t^o.  K«r  xhe  i-uT^^xe  of  convraienee,  under  the  heads  of  agency 
a::d  etide5ce.  That  topic  really  consists  of  the  machinery, 
«>>  to  «}vak.  by  vhich  the  facts  of  any  given  case  are  brought 
w::h:n  tht:*  judicial  cognizance  of  the  committee.  The  reason 
why  suob  «^«tvial  prx^minence  is  given  to  AOKNcr,  in  allTreatiseS) 
Rr(K>rTs.  and  the  pniceedings  before  Select  Comnuttees  which 
th><e  Rt^p-^rts  rwvni.  and  those  Treatises  methodize,  is,  that  it 
i?  in  a!3i>.><t  ever}'  case  through  the  medium  of  agency,  that  the 
parliamentary  con5e«]uences  of  Bribery  and  Treating  are  sought 
to  be  attached  to  a  candidate  at  an  election.  He  is  rarely  so 
imprudent  as  pmonall^  to  interfere  in  such  discreditable  and 
dangerous  transactions ;  or,  if  he  do,  to  allow  proof  of  such 
interference  to  exist.  It  is  practically  impossible  for  him  to 
conduct  his  election  himself,  individually  and  exclusively  ;  and 
he  must,  therefore,  have  assistance.  If,  for  that  purpose,  he 
appoint  a  hundred  agents,  he  simply  multiplies  himself  a  hun- 
dred times,  in  order  that  he  may  be  present  in  a  hundred  dif- 
ferent places  at  once.  He  must,  however,  take  good  care 
whom  he  thus  constitutes  an  alter  ego  ;  or  he  may  literally  ruin 
himself,  as  far  as  regards  his  parliamentary  interests.  Lord 
Eldon  once  said  in  one  of  his  luminous  judgments  in  partnership 
cases  (which  are  resolvable  into  agency),  that  "  where  a  man 

•  1  Luders,  404,  note.    Per  Sir  William  Grant,  M.  R.,  1  Peck. 
Introd.  zzir. 


DOCTRINE  OP  AGENCY.  561 

took  a  partner,  he  took  him  for  better  and  for  worse,  ail 
in  marriage,  and  must  abide  by  it.  He  commits  his  best 
and  dearest  interests  to  the  tender  mercies  of  a  stranger.*'  It 
is  thus,  indeed,  with  the  parliamentary  principal  and  his  agents. 
In  their  persons  he  may  have  a  sort  of  ubiquity ;  but  it  be- 
hoves him  to  be  ubiquitously  prudent.  A  single  unauthorized 
act  by  himself,  to  himself  even  unknown,  by  one  of  these 
representatives  of  himself,  and  the  whole  fabric  of  his  proud 
aspirations  is  suddenly  melted  into  thin  air,  and  all  his  sacrifices, 
exertions,  and  anxieties  have  insured  him  only  bitter  disap- 
pointment, mortification  and  humiliating  disabilities  for  the 
future.  He  who  derives  the  advantage,  says  the  law,  ought 
to  sustain  the  burthen  ;  ♦  and  the  benefits  of  agency  are,  on 
grounds  of  public  policy  already  explained,  linked  with  liability, 
in  the  case  of  2i  parliamentary  principal,  far  beyond  that  imposed 
on  an  ordinary  principal  and  agent. 

The  present  chapter  is  devoted  to  the  cardinal  subject  of 
agency,  but  it  must  necessarily  trench  on  a  great  portion  of 
the  ensuing  one  appropriated  to  evidence :  for  while  the  doctrine 
of  agency  is  fixed,  the  existence  of  those  facts  which  require  its 
application,  depends  on  the  view  taken  of  the  circumstances  of 
every  particular  case,  as  evidenced  to  the  tribunal  which  has 
to  deal  with  them.  A  terse  and  elegant  observation  of  Lord 
Tenterden  with  reference  to  the  law  of  contracts,t  is  exactly 
applicable  to  that  of  agency ;  and  substituting  the  one  word 
for  the  other,  will  run  thus : — 

^'  There  is  no  difference  between  an  implied  and  an  express 
Agency,  except  as  to  the  mode  of  substantiating  it.  An  express 
Agency  is  proved  by  an  actual  agreement  [or  appointment] ;  an 
implied  Agency,  by  circumstances :  as,  by  the  general  course 
of  dealing  between  the  parties.  But  whenever  an  Agency  has 
once  been  proved,  the  consequences  resulting  from  it  must  he 
the  same,  whether  the  Agency  had  been  proved  by  direct  or 
circumstantial  evidence.'' 

The  relationship  of  principal  and  agent  once  established,  it 
may  be  said,  that  before  a  competent  tribunal,  the  rest  follows ; 
as  though  its  eye  saw  the  source  of  a  stream,  and  traced  the 
waters  flowing  through  a  thousand  channels,  smaller  and  greater, 

*  Qui  unlit  comfM>dum,  teniirt  dthtt  et  onui,  2  Inst.  489.  See 
Mr.  Broom'g  Maxims,  552,  (2Qd  ed.) 

t  See  ir  quoted,  ante,  p.  444,  note ;  Mattetti  v.  Williami,  I  Barn. 
&  Adol.  423. 
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nearer  and  more  remote.  Thus  it  is  with  the  current  of  blended 
representation  and  responsibility,  issuing  from  the  principal, 
and  flowing  through  his  immediate,  down  to  his  most  distant 
sub-agent. 

What,  then,  is  the  legal  distinction  of  an  agent?  He  who 
is  appointed  by  another  to  do  anything  in  his  stead,*  The 
relation  thus  created,  is  called  an  agency ;  and  the  power  thus 
delegated,  an  authority.  The  extent  of  that  authority  depends 
upon  the  nature  of  that  agency,  which  may  be  general  or 
particular,  limited  or  unlimited,  at  the  pleasure  of  the  principal. 
A  general  agent  is  one  whom  a  man  puts  in  his  place,  to  transact 
all  his  business  of  a  particular  kind;  a  particular  agent,  is 
one  employed .  specially  in  one  particular  transaction.  The 
distinction  between  the  two  cases  cannot  be  expressed  more 
distinctly  or  correctly  than  in  the  language  of  that  able  lawyer 
Mr.  Justice  Buller: — 

'^  If  a  person  be  appointed  a  general  agent,  the  principal  is 
bound  by  his  acts ;  but  an  agent  constituted  for  a  particular 
purpose,  and  under  a  limited  and  circumscribed  power,  cannot 
bind  the  principal  by  any  act  in  which  he  exceeds  his  authority : 
for  that  would  be  to  say  that  one  man  may  bind  another 
against  his  con8ent."t  It  may  be  added  that  a  general  agency 
is  constituted,  not  by  the  authority  which  the  agent  actually 
receives  from  his  principal,  but  by  that  which  the  latter  aMows 
the  agent  to  assume.X 

The  rights  and  liabilities  respectively  acquired  and  incurred, 
by  principal  and  agent  between  themselves,  and  between  either 
of  them  and  third  parties,  have  been  consistently  determined 
with  the  utmost  nicety,  by  courts  of  justice,  in  a  vast  number  of 
particular  combinations  of  circumstances  ;  yet  cases  are  daily 
aud  hourly  arising  which  fall,  or  seem  to  fall,  within  none  of 
these  determinatioDS :  requiring  a  clear  perception  of  principle, 
and  a  knowledge  of  previous  modes  of  applying  that  principle, 
in  order  that  they  may  be  dealt  with  justly,  and  according  to 
law. 

The  essence  of  agency  is  represei^ation  :  that  is,  one 
man's  being  put  in  the  place  of  another,  by  that  other. 

•  Coroyns'  Digest,  "  Attorney,"  A. 

t  Fenn  v.  Harrison,  3  T.  R.  762. 

t  Kussell  on  Factort  and  Brokers,  p.  76. 
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There  ai-e  four  ways  by  which  the  existence  of  this  critical 
relationship  may  be  determined. 

First, — By  direct  proof:  as  by  either  principal*  or  agent 
being  called  to  prove,  in  point  of  fact,  that  the  latter  was  autho- 
rised, by  the  former,  to  do  the  particular  act,  or  transact  the  par- 
ticular business  in.  question. 

Secondli/, —The  authority  of  an  agent  may  result  from  the 
relative  situation  of  the  parties. 

Thirdly y— The  authority  may  be  evidenced  by  their  habits 
and  course  of  dealing,  or  other  circumstances. 

Lastly, —It  may  be  evidenced  by,  or  inferred  from,  the  prin- 
cipal's ratification  or  acquiescence. 

When,  by  any  of  these  media,  the  fact  of  agency  has  been 
proved,  either  expressly  or  presumptively,  the  act  of  the  agent, 
co-extensive  with  the  authority,  is  the  act  of  the  principal ; — 
and  THEN,  whatever  the  agent  does  or  says,  within  the  scope 
of  his  authority,  the  principal  does,  and  the  principal  says. 
Evidence  may  then  be  given  of  such  acts  and  declai*ations, 
exactly  as  if  they  had  been  done  and  made  by  the  principal 
himself  personally ;— and  as  to  such  a  declaration,  it  makes  no 
difference, t  moreover,  whether  it  be  true  or  false ;  for  it  is 
just  as  binding  on  the  principal,  as  if  it  had  fallen  from  his  own 
lips.  Were  this  not  so,  the  affairs  of  mankind  would  be  subject 
to  much  derangement. 

It  cannot  be  too  constantly  borne  in  mind  that  no  representa- 
tions, declarations,  or  admissions  of  an  agent  will  bind  his  prin- 
cipal, except  in  cases  within  the  scope  of  the  authority  confided 
to  him  ;  subject,  however,  to  the  distinction  between  general  and- 
limited  agents.  For  wherever  the  a^cts  of  the  agent  will  bind 
the  principal,  there  his  representative's  declarations,  and  admis- 
sions respecting  the  subject  matter,  will  also  bind  the  principal, 
if  made  at  the  same  time,  and  constituting  part  of  what  is 
technically  called  the  res  gestcs,  or  transaction.  %  They  are  of 
the  nature,  then,  of  original  evidence,  and  not  of  hearsay :  the 
representation  or  statement  of  the  agent,  in  such  cases,  being 

*  See  Stat  14  &  15  Vict.  c.  99,  rendering  parties  competent  and 
compellable  to  give  evidence  for  or  against  each  other. 

t  2  Slark.  Evidence,  45  (3rd  ed.). 

t  Story  on  Agency;  s.  134,  where  a  great  number  of  English  and 
American  decisions  are  cited  to  support  these  propositions. 
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the  ultimate  fact  to  be  proved ;  and  not  intermediately  an 
admission  of  some  other  fact*  The  admission  of  the  agent, 
however,  cannot  always  be  assimilated  to  that  of  the  principal. 
The  party's  own  admission,  whenever  made,  may  be  given  in 
evidenee  against  him :  but  the  admission  or  declaration  of  his 
agent,  binds  the  principal  only  when  it  is  made  during  the  con- 
tinuance of  the  agency,  in  regard  to  a  transaction  then  depend- 
ing, et  dumfervet  opiis.  It  is  because  it  is  a  vbbbal  act,  and 
part  of  the  res  gesttB,  that  it  is  admissible  at  all ;  and  therefore 
it  is  not  necessary  to  call  the  agent  himself  to  prove  itf  '^  I 
should  be  sorry  to  have  it  laid  down,"  said  Mr.  Justice 
Chambre,  '^  as  a  general  rule,  that  agency  must  be  proved  by 
the  agent  himself."  Wherever  what  the  agent  did^  is  admis- 
sible in  evidence,  there  it  is  competent  to  prove  what  he  said 
about  the  act  while  he  was  doing  it ;  and  it  foUows,  that  where 
his  right  to  act  in  the  particular  matter  in  question  has  ceased, 
the  principal  *can  no  longer  be  affected  by  his  declarations; 
which  have  then  become  mere  hearsay. t  ''With  regard  to 
acts  done,"  ^d  Sir  William  Grant,  in  the  well  known  case  of 
FairUe  v.  Hastings,  §  '^  the  words  with  which  those  acts  are 
accompanied,  frequently  tend  to  determine  their  quality.  The 
party,  therefore,  to  be  bound  by  the  act,  must  be  affected  by 
the  words :  but  except  in  one  or  other  of  those  ways,  I  do  not 
know  how  what  is  said  by  an  agent,  can  be  evidence  against 
his  principal.  The  mere  exertion  of  a  &ct  cannot  amount  to 
proof  o{  it,  though  it  may  have  some  relation  to  the  business 
in  which  the  person  making  that  assertion  was  employed  as 

agent If  any  fact  material  to  the  interests  of  either 

party  rest  in  the  knowledge  of  an  agent,  it  is  to  be  proved  by 
his  testimony;  not  by  his  mere  assertion."  It  is  of  the 
greatest  practical  importance  not  to  confound  declaradons 
which  are  mere  hearsay,  with  those  admissible  as  original 
evidence,  in  virtue  of  their  connection  with  the  principal  fact 
under  investigation.  The  affairs  of  men  consist  of  a  complica* 
tion  of  circumstances,  so  intimately  interwoven  as  to  be  hardly 
separable  from  each  other.     Each  owes  its  birth  to  some  pre- 

♦  I  Phill.  onEv.  381. 

t  Taylor  on  Evidence,  s.  411  ;  Do$  v.   Hawkintf  2  Q.  B.  212. 

t  See  Tayl.  on  Ev.  s.  411,  and  cases  cited  ib. 

$  10  Ves.  126-7. 
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ceding  circumstance,  and  in  its  turn  becomes  the  prolific 
parent  of  others ;  and  each,  during  its  existence,  has  its  inse- 
parable attributes,  and  its  kindred  iacts,  materialh/  qffecting 
its  character,  and  essential  to  be  known,  in  order  to  a  right 
understanding  of  its  nature.  These  surrounding  circumstances 
must  always  be  considered  along  with  the  principal  fact,  provided 
they  constitute  parts  of  the  res  ossTis ;  and  whether  they  really 
do  or  do  not  must  be  determined,  in  each  particular  case,  by  the 
exercise  of  a  sound  discretion,  according  to  the  degree  of  rela- 
tionship which  they  bear  to  that  principal  fact*  Thus,  on  the 
trial  of  Lord  George  Gordon,  for  treason,  the  cries  of  the  mob 
accompanying  him  on  his  enterprise,  were  received  in  evidence, 
as  forming  part  of  the  res  gestce,  and  showing  the  character  of 
the  principal  fact.t 

It  may  be  observed,  again,  that  no  man  can  prove  himself 
another's  agent,  solely  by  saying  that  he  is  such,  or  was  at 
any  time,  or  in  respect  of  any  transaction.  Agency  cannot,  of 
course,  be  proved  by  the  mere  declaration  of  the  professed  agent, 
or  every  man  would  be  at  the  mercy  of  every  other  man :  but 
agency  must  be  proved  by  a4;ts  done,  or  admissions  of  the  prin- 
cipal, whether  evidence  of  such  acts,  or  admission,  be  given  by 
the  agent,  or  any  other  person. 

Finally,  it  may  be  considered,  that  the  essential  doctrine  of 
agency  depends  upon  three  grand  maxims. 

I.  A  transaction  between  two  parties,  ought  not  to  operate 
to  the  disadvantage  of  a  third.  Res  inter  alios  acta,  alteri 
nocere  non  debet.  This  rule  prevents  a  person  from  being  con- 
cluded or  affected,  directly  or  indirectly,  by  the  acts,  conduct, 
or  declarations  of  strangers.  On  a  principle  of  good  faith 
and  mutual  con\enience,  a  man's  own  acts  are  binding  on 
himself,  and  are,  as  well  as  his  conduct  and  declarations,  evidence 
against  him  ;~but  it  would  not  only  be  highly  inconvenient, 
but  also  manifestly  unjust,  that  a  man  should  be  bound  by  the 
acts  of  mere  unauthorised  strangers,  of  whom  he  has  no  know- 
ledge, and  over  whom  he  has  no  control ;  and  if  a  man  ought 
not  to  be  bound  by  the  acts  of  strangers,  so  neither  ought  their 


•  Per  Parke,  Rawson  v.  Haigh,  2  Bing  104  j  Ridley  v.  Cyde,9  Biog. 
349,  352;  Taylor  on  Ev.  8.  395. 
t  21  How.  State  Trials,  514,  529. 
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tctis  or  their  conduct,  to  be  used  as  evidence  against  him.* 
The  tact,  for  instance,  that  certain  persons  bribed  voters,  in  the 
name  of  A.,  is  no  proof  against  A. ;  for  the  acts  may  have 
been  purely  gratuitous,  ~  or  even  the  contrivance  of  an 
opponent. 

II.  He  who  does  an  act  through  the  medium  of  another 
party,  is  in  law  considered  as  doing  it  himself.  Q;idfaaJtpfpr 
alium,  per  seipsumjbeere  videtur. 

**  This,  said  Chief  Justice  Tmdal,t  ^'  is  a  maxim  of  almost 
universal  application.'' 

III.  A  subsequent  assent,  or  ratification,  has  a  retrospective 
effect,  and  is  equivalent  to  a  prior  command. — Omrds  ratUuL' 
Htio  retrd  trahitur,  et  mandato  priori  isquiparattir. 

Such  assent  or  ratification  may  be  either  express  or  implied, 
and  inferred  from  the  principal's  conduct  The  strongest  evi- 
dence of  such  assent  or  ratification,  is  his  profiting  by  what 
has  been  done;  and  very  slight  circumstances  may  sufiice  to 
satisfy  those  judging  of  the  matter,  that  he  knew,  when  thus 
reaping,  whose  servant  had  sown, 

*^  No  maxim  is  better  settled,  in  reason  and  law,''  said  Mr. 
Justice  Story,  "  than  this  maxim, — at  least  when  it  does  not 
prejudice  the  rights  of  strangers."! 

To  these,  then,  may,  for  our  present  purposes,  be  added  a 
fourth — 

IV.  Let  the  principal  answer — at  least  civillt,  Respondeat 
superior. 

The  8[)ecial  significance  of  this  rule,  in  its  application  to  elec- 
tioneering agency,  may  appear  to  those  who  have  read  the 
foregoing  chapters  on  bribery  and  treating. 

The  just  and  discreet  application  of  these  great  legal  prin- 
ciples, to  the  facts  on  which  a  Select  Committee  has  to  adju- 
dicate, is  a  matter  of  infinite  concernment  to  the  public. 
Undue  stringency  is  equally  pernicious  with  undue  laxity* 
Either  may  occasion  a  grievous  miscarriage  of  justice,  in  the 
particular  instance,  and  prejudice  to  the  public  interests, — by, 
on  the  one  hand,  affording  impunity  to  corruption ;  or  on  the 

♦  1  Staik.  Evidence,  68,  69  (3rd  ed.);  Broom's  Max.  735-6 
(2nded.) 

t  Cumhig  V.  Toms,  8  Scott,  N.  R.  830 ;  S.  C.  7  M.  &  G.  32. 

t  Fleckner  v.  United  States  Bank,  8  Wheaton,  363 :  Broom's  Maxims, 
735,  643,  676. 
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other,  depriving  the  state  of  the  services  of  its  best  citizens, 
who  w^ill  not  offer  those  services,  under  the  risk  of  unreasonably 
perilous  liability,  and  unjust  discomfiture  and  ignominy. 

The  faint,  but  it  is  believed  correct,  outline  of  the  law  of 
agency  above  exhibited,  may  be  regarded,  it  is  hoped,  with 
interest  and  advantage,  by  any  one  reflecting  that  he  is 
weighing  the  principles  on  which  enlightened  courts  of  justice 
are  everywhere  daily  and  hourly  regulating  the  most  important 
transactions  of  mankind,  submitted  to  their  adjudication. 
These  principles  are  common  to  the  ancient  Roman  law,  to  the 
law  of  Continental  Europe,  the  United  States  of  America,  and 
to  England.  "  To  the  latter,  however,"  says  a  late  distin- 
guished American  jurist,*  "we  are  indebted,  not  only  for  the 
fullest  and  most  comprehensive  exposition  of  these  principles, 
but  for  the  most  varied  and  admirable  adaptations  of  them  to 
the  daily  business  of  life."  It  cannot,  therefore,  be  deemed  a 
work  of  mere  supererogation,  to  bring  them  distinctly  under 
the  notice  of  members  of  the  House  of  Commons,  exercising, 
with  final  effect,  such  important  judicial  functions. 

A  careful  consideration  of  the  reported  decisions  of  Select 
Committees,  since  their  establishment  under  the  Grenville  Act, 
in  1770;  f  from  the  days  of  Douglas,  Luders,  and  Peckwell, — 
those  truly  excellent  reporters, — down  to  our  own,  wUl  satisfy 
any  competent  person  of  the  supreme  importance  of  ever 
keeping  constantly  in  view  the  fixed  principles  of  agency. 
Nearly  thi-ee-fourths,  if  not  more,  of  these  cases  depend  entirely 
upon  the  application  of  these  principles ;  and  no  well-trained 
member  of  parliament,  or  lawyer,  can  fail  to  note  many 
cases  running  to  either  extreme:  in  some,  no  imaginable 
amount  of  evidence  seeming  sufficient  to  raise  even  a  primd 
facie  case  of  evidence ;  in  others,  none  being  too  flimsy  to 
establish  it  conclusively.  Of  these,  instances  will  be  given  in 
the  ensuing  chapter.  It  is,  under  these  circumstances,  pecu- 
liarly satisfactoiy  to  see,  on  a  recent  occasion,  the  experienced 
chairman  of  a  select  committee  X  accompanying  the  announce- 
ment of  the  usual  preliminary  resolutions,  with  the  following 
intimation  to  counsel : — 

'*  That  the  committee  had  further  instructed  him  to  inform 

*  Mr.  Justice  Story.    Commentaries  on  Agency,  s.  500,  adjinem, 

t  Ante,  p.  272. 

t  Aylesbury  [1851];  Printed  Min.  7  ;  ante,  p.  348. 
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oounsel,  that  they  hoped  that  in  conducting  their  case,  counfiel 
would  confine  themselves,  with  reference  to  points,  as  far  as 
possible,  to  the  quotation,  of  legal,  and  not  parUameniary 
decisions^* 

It  is  not,  however,  to  be  understood  that  all  the  rake  of 
agency,  as  administered  by  the  ordinary  courts  of  justice,  are 
to  be  received  in  their  naked  stringency  by  the  Select  Com- 
mittee. It  has  been  already  more  than  once  intimated,  that 
considerations  of  public  policy  intervene  to  dictate  essential  mo- 
difications. It  does  this,  because  the  office  of  a  representative 
of  the  Commons  in  Parliament,  is  one  of  great  public  trust, 
attaching  to  those  who  seek  it,  grave  responsibilities  to  thb 
PUBLIC*  It  would  be  impossible  to  effect  this  object,  if  a  Select 
Committee  were  compelled  to  act  on  the  common  law  prin- 
ciple, that  an  agent's  wilful  and  wanton  tort  attaches  no 
.  liability  to  his  principal,  because  no  authority  whatever  from 
a  superior  can  furnish  to  any  party  a  just  defence  for  his  own 
positive  torts  or  trespasses  \  for  no  man  can  authorise  another 
to  do  a  positive  wrong  :t  &nd  such  an  act  is  not  properly  within 
the  scope  of  his  authority. 

A  parliamentary  tribunal,  in  short,  looks  at  the  relation  of 
electioneering  principal  and  agent,  thus. — The  former  confers 
on  the  latter  an  authority  necessarily  commensurate  with  the 
object  in  view.  "  Get  me  returned,'*  says  he  to  A.,  "  for  such 
a  place :"  and  thereby  delegates  to  him  a  power  of  employing 
all  the  necessary  means  for  doing  so.  If,  therefore,  A.  employ 
B. — and  B.,  C. — and  C,  D.,  and  so  on  down  to  Y.,  who  employ 
Z. ; — if  Z.  bribe  a  single  voter,  the  principal  is  unseated :  for 
the  act  is  regarded  as  one  of  those  which  lay  within  the  scope  of 
that  unlimited  discretionary  power  which  had  been  given  to  A. 

A  Select  Committee  knows  well,  moreover,  that  as  between 
the  principal  and  his  immediate  agent  A.,  the  latter  is  ob- 
viously the  man  to  be  kept  most  in  ignorance — a  most  studied 
yet  often  unsafe  ignorance— of  any  illegal  means  which  may 
be  used  to  gain  the  election.  That  committee,  therefore,  is  little 
concerned  to  ascertain  what  were  the  precise  terms  in  which  the 
candidate  employed  A.,  which  may  have  been  nominally,  or,  in 

•  Ante,  p.  469. 

t  Story's  Agency,  $  309.  The  principal  is  liable,  civilly,  to  third 
persons,  for  the  misj'eazance,  negligencei,  and  omissions  of  duty,  on  the 
part  of  his  agent,  who  is,  in  his  turn,  liable  to  his  priocipal. 
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truth,  of  the  most  innocent  and  honourable  description ;  but  it 
gives  the  candidate  notice  distinctly,  that  if  bribery  should 
happen  to  occur  by  means  of  one  really  clothed  with  the  cha- 
racter of  agent,  however  difficult  it  may  be  to  establish  that 
character,  on  its  being  established,  the  act  has  vitiated  the  elec- 
tion. If  this  rule  were  to  be  otherwise,  it  might  be  better  at 
once  to  legalize  bribery,  because  impossible  to  be  detected,  or 
prevented. 

It  is  to  be  observed,  however,  that  the  above  expression 
must  be  satisfied :  the  individual  whose  acts  are  to  affect  the 
sitting  member  must  be  reaMy  clothed  with  the  charcu:ter  of 
agent.  He  may  be,  for  a  strictly  specified  purpose,  and  that 
only,  an  agent  of  the  candidate,  and  capable  of  attaching  to 
the  candidate  all  liabilities  duly  flowing  from  that  special 
agency :  but  for  every  other  purpose  he  may  be,  in  point  of 
law  and  of  fact,  as  total  a  stranger  to  the  candidate  as  one  who 
never  saw  or  heard  of  his  existence,  and  did  not  even  know  of 
his  election  going  on. 

In  the  devolution  of  agency  from  the  original  to  the  ulti- 
mate agent  as  above  supposed, — that  is,  from  A.  down  to  Z., — 
it  must  be  observed,  that  wel  -  electioneering  privity*  (so  to 
speak)  must  be  continued  from  link  to  link.  The  same  kind 
of  relation,  that  is,  of  agency,  must  exist  between  Y.  and  Z., 
which  exists  between  A.  and  B.,  at  the  commencement  of 
the  series ; — or  between  A.  himself  and  the  candidate.  It  is 
said,  the  same  kind;  not  the  same  degree.  In  other  words,  it 
must  partake  of  the  nature  of  general  agency,  as  contra-dis- 
tinguished to  particular : — otherwise  this  consequence  would 
follow  that  Z.,  in  the  case  above  supposed,  employed  bond  fide 
and  exclusively  as  a  bill-sticker  for  one  of  the  candidates, 
would  be  such  an  ^^ agent"  as  could,  by  an  illegal  act,  avoid 
the  election. 

There  is  great  force  in  the  observations  of  Mr.  Austin, 
in  his  argument  on  the  Nottingham  case,t  aud  Sir  William 
Follett  in  the  Hertford  case,|  in  impeaching  the  authority 
of  FeUon  v.  EasthopCy  which,  as  reported,  certainly  imputes 
loose  language  to  a  judge  distinguished  for  his  exactness — 

*  The  word  Tprivity  signifies,  in  law,  that  interett  in  a  contract  or 
estate,  or  that  relation  to  another  party,  which  makes  those  possessing  it 
cease  to  be  "  strangers*'  towards  each  other  :  by  establishing  definite 
rights  and  liabilities  between  them. 

f  Ante,  p.  460,  (n.)  t  P*  &  ^  ^1- 
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Lord  Tenterden.  According  to  the  note  of  that  case,  which 
speaks  of  ''  an  agent  who  may  be  employed  for  varions  pur- 
poses, to  canvass,  &c.,"  [sic],  Lord  Tenterden  would  seem 
to  invest  a  person  employed  in  any  subordinate  and  restricted 
capacity  with  a  fearful  power  of  committing  a  candidate,  as 
far  as  concerns  the  loss  of  his  election.  The  proper  limitation 
would  seem  to  be,  that  such  an  agent  must  be  entrusted 
with  an  authority  something  like  commensurate  with  the  ex- 
tent of  the  consequences  entailed  on  the  abuse  of  it :  must  be 
charged  with  or  concerned  in  the  management  of  the  election. 
Beyond  that  point,  it  seems  preposterous  and  unjust  to  cany 
the  liability  of  a  candidate ;  who  would  otherwise  haye  no  pos- 
sibility, by  any  amount  of  conscientiousness  and  discretion,  in 
protecting  himself  against  the  most  extensive  acts  of  illegality. 
The  assumed  agent  must  be  shown  to  stand  in  such  a  relation 
to  the  ultimate  principal,  that  the  latter  must  have  had  his 
attention  drawn  to  the  fact,  and  known,  or  had  the  means  of 
knowing,  what  his  agent  was  doing,  or  was  likely  to  do. 

The  case  of  the  bill-sticker  may  seem  an  extreme  case ;  but 
it  is  of  extensive  application,  and  illustrates  the  principle  under 
consideration.  If  A.  were,  as  it  is  called,  the  head  agent  of  the 
candidate,  no  one  can  doubt  that  an  act  of  bribery  by  him 
would  avoid  the  election :  and  there  would  probably  be  as 
little  difficulty  in  attaching  the  same  consequences  to  such  an 
act  of  any  member  of  the  Central  Committee.  Would  the  case 
be  altered,  in  principle,  in  the  case  of  the  chairman  and  mem- 
bers of  a  Sub- Committee  ?  or  of  any  local  committee  ?  Are 
they  not  all,  it  may  be  asked,  entrusted  with  a  share  in  the 
general  management  of  the  election,  and  consequently,  in  a 
proper  sense,  the  responsible  agents  of  the  candidate  for  that 
purpose;  and  therefore  entrusted  with  the  exercise  of  that 
indefinite  and  unlimited  authority  which  he  had  delegated  to 
his  mediate  agent?  The  question  is  here  reduced  to  the 
naked  one  presented  in  the  ruling  of  Lord  Kenyon,  at  Nisi 
Prius,  reported  by  Mr.  Clifford  :*  that,  in  the  case  before  him, 
"  the  committee  were  collectively,  and  individually  agents,  and 
that  the  defendants  were  answerable  for  every  act  done  by  any 
of  the  committee  in  relation  to  the  election."  Upon  this  it  is 
to  be  remarked,  that  the  facts  of  the  case  do  not  appear  to  have 

•  RuUer  V.  Moore  and  Francis,  Clifford,  371.     Mr.  Clifford,  who 
was  a  barrister,  says,  "  I  was  prestsat  at  the  trial." 
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ultimately  required  this  ruling :  which  cannot,  therefore,  be 
entitled  to  the  weight  of  a  direct  judicial  precedent.  The  ac- 
tion was  brought  [a.d.  1797]  by  a  publican  against  two  can- 
didates at  an  election,  for  Tewkesbury,  for  "  treating  and  enter- 
taining the  voters  in  the  interest  of  the  defendants,  on  the  order 
of  a  person  named  Smith,  who  had  been  very  active  throughout 
the  election.  He  nominated  a  committee  in  their  joint-interest; 
had  gone  forth  to  meet  the  candidates  on  their  amval,  car- 
rying a  flag;  and  headed  their  procession  into  the  town.  He 
canvassed  the  town  with  them ;  gave  directions  for  bringing 
voters  to  the  poll ;  paid  some  of  the  bills  incurred ;  was  con- 
sulted by  the  committee  when  any  business  was  done ;  and  was 
generally  understood  to  be,  and  treated  as,  the  leading  man  on 
the  committee.  In  the  language  of  one  of  the  witnesses,  "  he 
was  considered  a  commander  there."  It  also  appeared  that 
by  orders  of  some  members  of  the  committee  there,  formed  by 
Smith,  a  person  attended  at  the  hustings,  who  informed  each 
voter,  immediately  after  he  had  polled  for  either  of  the  defend- 
ants, what  public-houses  were  open  in  their  interest,  and  gave 
him  a  ticket  entitling  him  to  entertainment  in  the  house  which 
he  preferred.  The  other  witnesses  said  that  the  committees  were 
appointed  to  regulate  the  general  business  of  the  election  ;  and 
the  examination  was  pointed  to  show  that  many  acts  were  done 
by  individual  membera  of  the  committee,  without  either  the 
participation  of  the  other  members,  or  the  knowledge  of  the 
defendants.  It  was  at  this  stage  of  the  case  that  Lord  Kenyon 
made  the  observation  mentioned  in  the  text.  Here  was  abundant 
evidence  to  entitle  the  plaintiff  to  a  verdict,  and  to  justify  the 
jury,  under  Lord  Kenyon's  direction,  in  fixing  Smith  as  the 
agent,  and  through  him  the  defendants,  as  his  principals,  who 
had  held  him  forth  to  the  public  as  his  agent,  with  whom  they 
might  deal  in  that  capacity.  No  committee  of  the  House  of 
Commons,  however,  would  adopt,  nor  has,  it  is  believed,  ever 
acted  upon  the  obiter  dictum  of  Lord  Kenyon,  so  far  as  to  make 
a  candidate  liable  for  every  act,  of  every  member,  of  every  one  of 
his  committees.  The  Cirencester*  committee,  which  sate  [a.d. 
1803]  shortly  after  the  report  of  this  case  had  appeared,  totally 
repudiated  it  by  their  decision.  One  Webb  stated  that  he  had 
been  present  at  the  committee  of  the  sitting  member ;  and  being 

•  1  Peckwell,  467. 
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asked  of  what  it  consisted,  named,  inter  alios,  a  Mr.  Pytt;  that 
three  persons  were  engaged  in  the  business  of  the  election,  bat 
that  he  never  saw  Mr.  Pytt  canvass  personally  for  the  sitting 
member.  Another  witness  had  sworn  that  the  sitting  member 
bad  come  to  the  witness's  house,  accompanied  by  Mr.  Pytt,  and 
asked  him  for  his  vote ;  and  that  Mr.  Pytt  had  introduced  the 
voter  to  the  sitting  member.  It  was  then  proposed  to  give  in 
evidence  what  Mr,  Pytt  had  said,  in  the  absence  of  the  sitting 
member,  respecting  the  opening  of  the  house  of  one  Matthews  ; 
but  the  evidence  was  rejected.  It  is  a  matter  of  common  know- 
ledge how  such  '  committees'  are  practically  formed,  especially 
in  large  constituencies,  in  either  counties  or  boroughs.  Almost 
any  one  who  chooses  may  pro£Per  his  services,  and  be  enrolled  a 
nominal  member  of  the  committee.  The  candidate  may  nev^ 
hear  of  his  name,  and  were  he  to  do  so,  would  be  the  first  to  re- 
pudiate his  services.  An  enemy  might  act  the  part  of  a  zealoua 
committee  man,  for  the  very  purpose  of  ruining  the  interests  he 
was  professing  to  serve.  Such  a  person  is  not  in  law,  or  in  fact, 
an  agent  entrusted  with  the  authority  of  the  principal,  that  is  the 
candidate ;  nor  is  any  act  of  his  the  act  of  such  an  agent,  unless 
it  can  be  brought  home  to  the  knowledge  and  sanction  of  those 
for  whose  acts  the  candidate  admits  his  responsibility.  The  act 
of  such  a  person  would,  however,  be  closely  scrutinized  .by  a 
just  committee ;  they  would  hear  the  evidence  by  which  it  was 
sought  to  show  that  the  person  in  question  was  no  mere  volunteer, 
but  stood  in  a  position  which  required  wilful  blindness  not  to  be 
seen  by  him  on  whose  behalf,  or  for  whose  benefit,  an  act  of 
corruption  was  committed.  It  was  astutely  argued  thus  in  the 
DumfemUne  case,*  **  Generally  speaking,  the  act  of  bribery 
itself,  committed  by  a  third  person,  contains  most  pregnant 
evidence  of  agenci/.  The  ofier  of  a  bribe  to  A.,  by  B.,  if  he 
will  vote  for  C,  afibrds  a  strong  ground  to  suspect,  that  C.  is 
not  ignorant  that  such  means  are  employed  to  support  his 
cause.  What  effect  the  proof  of  such  a  fact,  uncompromised 
by  other  evidence  of  agency,  might  have  upon  the  minds  of  the 

*  1  Peckwell,  13  [a.  d.  1803].  Nota.-^'\h\s  case  is  valuable,  be- 
cause the  elaborate  arguments  pro  and  contra,  are  slated  by  the  re- 
porter to  consist  of  the  substance  of  all  the  arguments  used  in  similar 
cases,  throughout  the  volume,  condensed  and  put  together,  to  add  to 
their  force,  and  avoid  repetition. 
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committee,  is  a  different  question.  It  probably  would  have 
very  little  :  valeat  quantum,*^ 

Had  a  candidate  but  one  committee,  and  that  not  an  exten- 
sive one ;  and,  moreover,  were  he  to  be  in  frequent  attendance 
with  them,  and  seen  in  personal  communication  with  most  if 
not  all  the  members ;  and  were  one  of  them  to  be  guilty  of 
bribery  or  treating,  no  committee  would  hesitate  to  declare  him 
guilty,  by  his  agents,  of  bribery  or  treating :  even  requiring 
evidence,  it  might  be,  to  satisfy  them  that  it  had  not  been 
done  with  his  personal  knowledge  and  consent. 

Where  each  case  depends  on  its  particular  circumstances,  as 
happens  with  the  great  majority  of  those  reported,  it  is  not 
deemed  desirable  to  cite  them  in  detail :  since  they  are  familiar 
to  all  engaged  in  practice  before  committees,  and  are  correctly 
and  ful]y  reported.  Premising  that  the  current  of  Election 
Committees^  decisions  does  not  run  in  conformity  with  the 
opinion  of  Lord  Kenyon,  the  following  may  be  regarded  as  the 
general  result  of  such  decisions,  and  as  constituting — sufficient 

Proof  of  agency— being  the  acts  to  be  naturally  looked  for 
on  such  occasions,  and  with  such  a  view. 

I. — Being  seen,  more  or  less  frequently,  during  the  election,  in 
^company  with  the  candidate,  especially  canvassing  with  him, 
or  without  him,  and  attending,  more  or  less  frequently,  at  his 
committee  rooms. 

II.— Being  a  member,  more  or  less  active  and  pFominent, 
especially  if  as  chairman,  of  the  candidate's  committee ;  and 
assisting  in  conducting  the  general  business  of  the  election — as, 

i. — by  making  arrangements  with  the  returning  officer, 
about  the  hustings,  poDing-booths,  and  otherwise  j 

ii. — engaging  and  paying  check-clerks,  agents,  porters, 
messengers,  door-keepers,  &c. 

iii. — sending  advertisements  to  the  newspapers,  drawing 
up  and  dispatching  addresses,  circulars,  &c. 

iv. — Engaging  committee  rooms. 

v.— Examining  bills,  &c.,  &c. 

III.— Referring  voters,  or  others  concerned  or  interested  in 
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the  election,  to  the  candidate,  who  sees  them  without  objec- 
tion. 

IV.— Having  such  person  referred  to  him,  by  the  candidate. 

V. — Bi]b  checked  and  vouched  by  him,  afterwards  paid  by 
the  candidate,  or  recog^zed  by  him. 

It  is  not  said  that  all  these  acts  must  concur,  nor  that  any 
one  sinifly  will  suffice,  under  all  circumstances,  to  establish  the 
agency  of  a  })articular  individuaL     A  committee  will  look  at 
all  the  circumstances  of  each  case  brought  before  them,  in 
order  to  sec  whether  the  candidate  ought,  in  fairness  to  himself 
and  justice  to  the  constituency  and  the  public,  to  be  regarded 
as  having  delegated  to  a  person  doing  such  acts  as  the  above, 
such  an  authority  as  renders  the  candidate  liable  for  his  acts,  so 
far  as  regards  the  fate  of  the  election.    These  are  questions  of 
evidence,  whether  direct  or  indirect,  derived  from  the  acts  and 
conduct  of  tlie  candidate  himself;  and  acts  and  conduct  of 
others  a^v'tuming  on  his  behalf,  of  which  he  either  has,  or  may 
have,  and  indeed  ought  to  have,  personal  knowledge.     It  may 
be  that  the  maxim  may  be  held  applicable  to  him — qui  rum 
prohibet,  cum  prohibere  possit,  consentire  videtur.     Knowing* 
his  i)eril,  he  is  bound  to  be  on  his  guard.     Wilful  blindness  will 
not,  and  ought  not,  to  avail. 

A  few  of  the  more  recent  cases  may  illustrate  attempts  made, 
both  successfully  and  unsuccessfully,  to  establish  agency.  First, 
successfully. 

Great  Yarmouth,*  [1848.] — One  Costerton  was  ^^freqtienthf^ 
in  the  company  of  the  sitting  members ;  and  attended  them  on 
their  canvass.  On  one  of  these  latter  occasions,  shortly  before 
the  election,  he  quitted  them  for  a  moment,  to  go  to  a  voter 
whom  he  saw  at  a  little  distance,  and  try  to  persuade  him  to 
come  over  and  si)eak  to  them.  Citing  the  Ipswich  case,-]-  it 
was  contended  that  repeated  acts  of  canvassing  established 
primd  facie  agency  :— and  so  it  was  held,  and  Costerton's 
statements  were  admitted  in  evidence  against  the  sitting 
members. 

Same  case."] — An  attorney  was  constantly  at  the  committee 

•  Prinled  Minutes,  pas$im  ;  P.  R.  &  D.  4,  6. 
^  K.  6c  O.  343. 
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room,  attending  to  the  business  of  the  election  there,  and  in 
the  afternoon  attending  meetings  of  the  committee,  at  which 
the  sitting  members  were  ^*  frequently''  present.  He  had  also 
disbursed  £200  for  the  payment  of  clerks  and  other  persons 
employed  in  the  election. 

Here,  also,  primd  facie  evidence  was  held  to  be  established ; 
and  the  attorney's  declarations  were  received  against  the  sitting 
members,  who  were  ultimately  unseated,  for  "  bribery,  through 
their  agents,"  but  without  evidence  of  their  knowledge  or 
consent. 

Horsham,  Second,*  [1848]. — An  attorney  was  present  on 
behalf  of  the  sitting  member,  when  the  polling  arrangements 
were  made  with  the  town  clerk.  He  canvassed  with  the  sitting 
member ;  once  introduced  a  voter  to  him  ;  brought  up  voters  to 
the  poll ;  his  clerk  had  attended  at  the  registration  previous  to 
the  election  (with  an  avowed  agent  of  the  sitting  member) ;  was 
present  at  an  entertainment  given  to  the  voters  at  an  inn,  when 
the-  sitting  member  attended,  and  was  in  the  room  which  had 
been  kept  private,  by  order,  for  the  sitting  *  member's'  friends, 
and  was  seen  conversing  with  him  and  the  landlord.  Here, 
also,  a  primd  facie  case  of  evidence  was  held  to  have  been 
proved. 

Secondly.  Unsuccessfully. 

Bolton,^  [1848.]  (1.)  One  Knight  went  on  the  day  before 
the  nomination  to  a  voter,  who  kept  a  beer  shop ;  promised  to 
pay  for  a  barrel  of  ale  for  his  vote ;  giving  him  two  orders  for 
two  half  barrels,  to  be  supplied,  one  on  that  day,  and  the  other 
on  the  ensuing  day.  He  received  the  former  on  the  same  day ; 
and  after  the  orders  were  written,  he  accompanied  Knight  to 
the  sitting  member*s  committee  room.  (2.)  After  voting,  one 
Haslam  gave  him  eighteen  shillings  to  buy  a  quarter  of  a 
barrel  of  ale,  and  also  paid  for  more  drink  in  his  house. — 
Both  Knight  and  Haslam  having  been  seen  in  the  sitting  mem- 
ber's committee  room,  this  was  sought  to  connect  Knight  and 
Haslam  with  him :  but  he  had  never  been  seen  canvassing  a 
voter  with  either,  and  being  in  bad  health,  did  not  personally 
canvass  at  all.  —  The  committee,  unanimously  declaring  him 
duly  elected,  reported  that  the  voter  above  mentioned  had 
been  bribed,  but  that  it  had  not  been  proved  to  have  been  done 

*  PriDted  Minutes,  Tpanim ;  P.  R.  &  D.  251. 
t  Printed  Minutes,  pasiim  ;  P.  R.  &  D.  52. 
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by  the  sitting  member,  or  his  agents,  or  with  his  knowledge 
And  consent 

SUgo.  Second  cascy^  [1848.] — One  Stonor  had  accompanied 
the  sitting  member  from  London  to  Sligo ;  had  lived  with  him 
there,  had  been  seen  with  his  agent,  in  his  committee  room ; 
made  a  speech  to  the  electors,  who  were  in  another  room  of  the 
same  hotel ;  and  had  been  seen  walking  arm  in  arm  with  the 
sitting  member,  on  his  canvass. — This  was  held  insufficient  to 
raise  a  case  ofprimd  facie  evidence  of  agency. 

North  C7ie8kire,\  [1848]. — One  Braithwait  was  an  active 
member  of  the  sitting  member's  committee ;  and  his  name  was 
placarded  all  over  the  town.  It  was  held  that  this  was  not 
primd  facie  evidence  of  agency. 

In  the  London  case,t  [1838],  it  was  proved  that  one  C. 
had  attended  meetings  of  the  sitting  member's  committee ;  had 
signed  the  cards  of  appointment  of  clerks ;  paid  the  canvassers ; 
signed  numerous  orders ;  was  a  known  and  recognized  manager 
of  the  arrangements  of  the  sitting  members ;  the  printing  was 
executed  by  his  orders ;  he  paid  the  secondary  a  large  deposit 
towards  the  expenses  of  the  return ;  and  various  other  acts  inci- 
dental to,  and  necessary  for,  the  election,  were  done  under  his 
authority. — "  The  committee  held  that  the  petition,"  says  Mr. 
Rogers,  in  citing  the  case,§  "  had  not  proved  even  a  primd 
facie  case  of  agency." 

The  principle  on  which  this  committee  proceeded,  is  not  ob- 
vious ;  nor,  perhaps,  is  the  precedent  one  likely  to  be  followed 
in  the  present  day. 

It  is,  however,  proper  to  bear  in  mind,  in  considering  many 
cases  of  this  descnption,  as  standing  in  the  Reports,  that  com- 
mittees may  have  been  properly  influenced  by  several,  or  per- 
haps numerous  little  circumstances,  which  may  have  esci^ped 
the  reporter,  who  may  not  have  been  always  present.  Some  of 
the  most  critical  portions  of  the  evidence,  as  appearing  in  the 
report,  may  have  been  disbelieved  by  the  committee,  as  having 

*  printed  Minutes,  pasiim  ;  P.  R.  &  D.  212. 

t  Printed  Minutes,  panim ;  P.  R.  &  D  222. 

X  F.  &  F.  659. — The  author,  as  one  of  the  counsel  in  the  case,  can 
▼ouch  for  the  correctness  of  the  statement  in  the  text,  taken  from  the 
Report.  The  petitioners  had  got  up  their  case  at  great  expense,  and 
with  great  labour :  but  on  the  decision  in  the  text  being  aonounced, 
they  abandoned  the  case* 

$  Law  and  Pr.  of  Elect.  Comm.  224. 
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proceeded  from  witnesses  speaking  under  an  evident  and  strong 
bias,  leading  them  to  exaggerate  or  invent.  The  Chester  case* 
is  one  which,  if  explicable  at  all,  must  be  so  on  some  of  the 
grounds  above  suggested.  Perhaps,  also  a  similar  observation 
18  applicable  to  the  Shxjtfteshury^  case,  which  was  opened  by 
an  experienced  counsel,  as  ^'  one  of  the  cleai'est  and  most  com- 
plete cases  of  treating  that  ever  had  been  presented  to  a  com- 
mittee." So,  on  the  repoi*ted  evidence,  it  seems ;  yet  the  com- 
mittee decided  the  petition  against  whom  it  had  been  made. 

It  is  to  be  observed,  that  in  the  above,  and  indeed  in  every 
such  case,  the  aim  in  the  first  instance  is  to  establish  only  a 
primd  facie  case— one  weak,  or  strong,  according  to  circum- 
stances,—but  still  only  a.  primd  facie,  not  a  conclusive  case  :  it 
is  open  to  the  sitting  member  to  rebut  it  by  counter  evidence ; 
and,  one  reason  why  such  is  sometimes  not  offered,  may  be,  re- 
luctance to  entitle  an  opponent  to  the  repl^.  It  may  be  deemed 
expedient,  on  such  account,  to  run  a  little  risk,  choosing  what 
appears,  at  the  moment,  the  lesser  of  two  evils.  These,  and  the 
reasons  previously  assigned,  may  be  usefully  borne  in  mind  in 
weighing  the  precedent  afforded  by  a  former  committee. 

A  Select  Committee  does  not  form  its  conclusions  from  only 
this  or  that  apparently  cogent  item  of  evidence,  or  classes  of 
items,  but  considers  all  the  circumstances  of  the  case, — its  whole 
probabilities,  and  the  general  nature  of  it,  as  seen  by  the  light  of 
that  experienced  common  sense,  which  men  of  the  world  bring 
to  bear  on  the  ordinary  business  of  life.  It  sees  a  person  anxious 
to  obtain  a  seat  in  the  House  of  Commons ;  a  disproportionably 
large  sum  of  money  expended  Inf  some  one  in  the  interest  of  that 
person;  it  knows  that  men  do  not  usually  expend  large  sums  of 
their  own  money  to  further  the  political  objects  of  another 
person  ;  and  it  by  and  bye  oozes  out,  that  the  candidate,  who, 
moreover,  must  now  come  himself  to  answer  the  questions,  did 
place  a  large  sum  of  money  in  the  hands  of  his  agent,  or  some 
one — a  sum  far  beyond  all  legitimate  expenditure.  In  addition 
to  this,  several,  perhaps  very  many,  cases  of  bribery,  and  treat- 
ing b^  some  one,  are  proved.  Against  such  facts  is  sought 
to  be  placed  the  positive  disclaimer,  by  the  candidate,  of  any 
intention  to  sanction  illicit  practices,  and  his  peremptory  injunc- 
tions to  that  efi^t.    He  may  be  justly  believed  by  the  com- 

•  Corbet  k  Daniel,  68  [a.  d:  1819]. 
t  F.  &  F.  376  [a.  d.  1838]. 
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mittee  as  a  man  of  honour,  incapable  of  speaking  otherwise  than 
tnily ;  and  the  committee  addresses  itself  to  a  careful  consider- 
ation of  the  whole  facts  of  the  case,  as  finally  left  for  their 
adjudication  ;  applying  to  it,  witk  discretion  and  firmness,  those 
doctrines  of  agency  which  it  has  been  attempted  in  this  chapter 
to  iUustrate. 

Is  there — inquires  the  committee— dh-ect  evidence  of  agency  ? 

Does  agency  result  from  the  relative  situations  of  the  parties  ? 

Is  it  evidenced  by  the  proved  course  of  procedure  ? 

May  it  be  inferred  from  acquiescence,  or  subsequent  ratifica- 
tion? 

Is  it  more  probable  that  the  principal  knew,  or  was  in  band 
fide  ignorance  of,  what  was  going  on  ? 

Are  circumstances  clearly  proved  which  must  have  awakened 
him  from  a  false  sense  of  security  ? 

Are  the  witnesses,  called  in  support  of  the  charge,  trust- 
worthy ? 

Are  there  any  who  might  and  ought  to  have  been  called  to 
answer  it,  and  who  were  not  ? 

When  once  the  requisite  species  of  agency  has  been  established 
by  legitimate  evidence,  most  serious  consequences  may  follow  > 
for  tbe  principal,  as  we  have  seen,  is  at  once  affected  by  the  acts 
and  declarations  of  those  who  have  thus  been  proved  his 
agents,  and  to  have  done  those  acts,  and  made  those  declara- 
tions, while  acting  within  the  scope  of  the  authority  intrusted 
to  them.  Though  the  authority  of  such  an  agent  be  proved  to 
have  extended  to  legal  acts  only,  the  employer  will  be  held 
responsible  for  illegal  acts  of  sub^agents,  acting  under  the  orders 
of  the  immediate  agent.*  Thus  in  the  Middlesex  election,  in 
the  case  already  adverted  to,  "  the  agency  of  one  H.,  was 
considered  by  the  committee  to  be  suflficiently  proved,  by  show- 
ing that  he  was  the  avowed  agent  [of  Mr.  Mainwaring]  during 
the  course  of  the  election,  for  all  lavoful  purposes."  It  was 
then  proved  that  H.,  having,  "  as  agent  to  Mr.  Mainwaring, 
ordered  that  the  directions  of  one  N.  should  be  followed,  with 
respect  to  treating  the  voters,  the  directions  of  N.,  given  in  con- 
sequence of  this  order,  were  held  admissible  against  Mr.  Main- 
waring.f 

It  is  otherwise,  however,  with  a  particular  agent,  filling  a 
particular  situation,  or  acting  under  limited  instructions.   What 
•  Rogers  on  Elect.  Cora.  227.  t  2  Peck  well,  31,  32. 
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such  an  one  says,  beyond  the  circle  of  his  strictly  defined  duties^ 
cannot  afFect  his  principal,  as  to  whom  he  is  then  a  mere 
stranger.  Thus  in  the  Middlesex  case,  just  cited,  it  was  urged 
that  the  sheriffs,  being  bound  to  be  always  at  the  poll,  if  they 
left  their  under-sheriffs  there,  were  responsible  for  all  that  they 
said  or  did.  The  committee,  however,  rejected  evidence  of 
what  had  been  said  by  their  under-sheriffs,  in  the  absence  of 
the  sheriffs.*  It  was  admitted  by  those,  arguing  against  the 
reception  of  such  evidence,  that  "  what  was  done  by  the  under- 
sheriff,  under  the  constituted  authority  of  the  sheriff,  in  his 
absence,— such  as,  the  admission  or  rejection  of  votes, — was 
evidence.''t 

Not  only  will  a  principal  be  bound  by  a  ratification  of  the 
unauthorised  acts  of  his  agent,  but,  if  the  latter  has  improperly 
substituted  another  agent  under  him,  the  ratification  by  the 
principal,  of  the  acts  of  the  sub-agent,  will,  to  all  intents  and 
purposes,  bind  him  in  the  same  manner  as  if  he  had  originally 
given  to  the  agent  a  power  of  substitution.]; 

It  is  unnecessary  to  repeat,  what  has  appeared  very  fully  in 
the  chapters  on  Bribery  and  Treating,  on  the  subject  of  stat. 
4  &  6  Vict.  c.  67,  by  which,  in  cases  ofh*ibery,  and  of  bribery 
only,  (a  single  instance  of  treating  a  particular  voter  being,  and 
having  being  held,  bribery,)  it  is  not  required  to  prove  agency 
in  the  first  instance,  before  giving  evidence  of  the  facts  whereby 
bribery  is  to  be  sustained.  It  may  not  be  superfluous,  however, 
to  reiterate,  that  this  is  simply  a  change  in  the  order  of  adducing 
evidence,  leaving  totally  unaffected  the  nature  of  that  evidence 
itself,  as  will  be  more  distinctly  shown  in  the  ensuing  chapter. 


In  the  case  of  treating,  as  we  have  ah*eady  seen,  it  is  still 
indispensable  to  offer  sufficient  evidence  of  agency,  before 
proving  acts  of  treating  ;  subject  to  only  one  exception,  existing 
in  cases  where  the  treating  and  the  agency  are  inextricably  in- 
termingled. Where  the  agency,  and  the  offence  to  be  proved^ 
are  in  their  nature  mixed,  not  to  allow  the  evidence  of  these 
facts  themselves,  in  the  first  instance,  is,  in  reality,  to  exclude 

•  2  Peckwell,  34. 

t  in  reportiDg  this  decision,  Mr.  Peckwell  quotes,  in  a  note»  the 
decision  of  Sir  William  Grant,  in  the  case  of  Fairlie  v.  HaslingSf  10 
A  es.  J.  126,  ante,  p.  564. 

%  Story  on  Agency,  sect.  249. 
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that  which  tends  to  prove  hoth  the  agency,  and  the  offence 
itself,  at  the  same  time."  This  was  the  obseryation  of  a  member 
of  the  Midhurst  committee  in  the  year  1804,  and  quoted  as 
such  in  the  Middlesex  case,  in  the  same  year;*  was  adopted, 
''without  a  division,"  by  the  committee,  in  the  Cambridge 
ease  in  1843  ;t  and  has  ever  since  been  adhered  to.  The  latest 
reported  case  is  that  of  Aylesbury,  in  1851,  {  which  adhered 
to  the  ruling  of  the  Cambridge  committee,  on  its  being  cited. 
In  announcing  their  decision,  the  chairman  thus  addressed  the 
counsel : 

''  The  committee  feel  a  difficulty  in  separating  the  evidence 
.which  relates  to  Treating,  from  the  evidence  which  may  relate 
to  Bribery ;  and  they  feel  it  to  be  necessary,  in  a  great  measure, 
to  defer  to  the  discretion  of  counsel.  Considering  the  nature 
of  the  evidence  which  has  been  already  adduced,  it  will  be  a 
hazardous  thing  for  the  committee  to  say  that  they  will  shut 
out  evidence  which  may  have  a  fair  effect  upon  bribery.  They 
will,  therefore,  permit  the  examination  to  continue,  hoping  at 
the  same  time  that  the  counsel  will  keep  in  mind  the  principle 
of  law,  which  is  clearly  established,  that  under  the  name  of 
bribery,  evidence  cannot  be  given  of  a  case  of  treating,  without 
agency  being  previously  proved.  There  is  one  other  considera- 
tion which  will  make  the  committee  anxious  not  to  shut  out 
evidence,  namely,  that  the  witnesses  who  have  been  hitherto 
examined  have  been  very  unwilling  witnesses." 

•  2  Peck.  33.  t  B.  &  Arnold,  184,  191  (note  e.) 

X  Printed  Minutes;  P.  R.  &  D.  272. 
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EVIDENCE. 


The  law  of  evidence,  both  oral  and  written,  has  lately  been 
liberated  by  the  legislature  from  shackles  which  had  for  centuries 
impeded  its  search  after  truth.  Whoever  can  competently  con- 
trast the  present  state  of  the  law  of  evidence  with  that  which 
existed  even  so  short  a  time  as  ten  years  ago,  will  have  reason 
to  feel  great  astonishment  that  those  impediments  should  have 
been  tolerated  so  long.  English  law  books  swarm  with  rules, 
and  decisions  carrying  them  out  with  faithful  ingenuity,  the 
effect  of  which  is  now  seen  by  all  to  have  been  only  to  shut 
carefully  as  many  apertures  as  possible,  through  which  that 
truth  might  be  seen,  which  courts  of  justice  were  instituted  to 
discover.  This  arose  from  a  marvellous  distrust  of  the  con- 
scientiousness of  witnesses,  and  the  intelligence  of  juries,  and  an 
inversely  strong  confidence  in  the  means  resorted  to  by  laws,  for 
obviating  such  evils. 

In  the  year  1798,  the  law  of  England  concerning  the  com- 
petency of  persons  to  give  evidence  in  a  court  of  justice,  stood 
thus,  as  testified  judicially. 

"  I  find  no  rule  less  comprehensive  than  this :  that  all  per- 
sons SLreTidmissible  witnesses,  who  have  the  use  of  their  reason, 
and  such  religious  belief  as  to  feel  the  obligation  of  an  oath ; 
who  have  not  been  convicted  of  any  infamous  crimen  and  are 
not  influenced  by  tn^ere«^.  .  .  .  What  cre6?tY  will  be  due  to  them 
will  depend  on  a  great  variety  of  circumstances,  and  must  be 
decided  on  by  the  jury."  *  Thus  there  were,  then,  four  grounds 
of  incompetency,  the  existence  of  any  one  of  which  prevented  a 
person  from  opening  his  lips  in  the  witness  box,  or  giving  evi- 
dence by  interrogatory,  or  on  affidavit,  in  any  court  of  justice : 
but  it  was  the  last  of  these  four,  which,  in  the  language  of  a 

•  Jordaint  v.  LaiMrocke,  7  Term  Rep.  610,  per  Lawrence,  J. 
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celebrated  text  book  on  evidence,*  "  formed  the  most  general 
cause  of  incompetency.'*  It  is  with  a  melancholy  interest  that 
the  lawyer  and  legislator  of  1853  survey  the  many  thousands 
of  now  useless  decisions  which,  down  to  the  year  1843,  by  a 
refined  and  consummate  logic,  carried  this  great  excluding 
principle  into  rigorous  operation  :  weighing,  as  it  were,  in 
golden  scales,  a  single  grain  of  interest  which  might,  by  pos- 
sibility only,  unduly  influence  the  mind  of  a  witness,  and  induce 
him  to  give  biassed  and  partial  evidence ;  an  interest  so  remote 
and  contingent,  as  to  be  visible  only,  so  to  speak,  as  a  telescopic 
star.  "  The  law,''  says  another  eminent  text  writer,  and  whose 
work  has  by  far  the  most  scientific  character  of  any  written  on 
the  subject, t  "  excludes  a// who  have  an  actual  legal  interest  in 
the  event,  however  minute  that  interest  may  he,  because  the 
law  must  exclude  all  or  none  :"  and  thus,  as  the  same  able  ex- 
positor of  the  then  existing  system  acknowledged,  the  law  ex- 
cluded from  the  witness-box  a  gentleman  of  unblemished  in- 
tegrity, and  above  all  suspicion  even,  who  alone  on  earth  knew 
facts  vital  to  the  administi'ation  of  justice,  if  it  could  be  made  out, 
by  a  subtle  train  of  reasoning,  that  he  might  have  one  single 
farthing's  interest  in  the  ultimate  issue ;  while  admitting  "  those 
influenced  and  tempted  by  the  sti'ongest  ties  of  natural  affection 
to  deceive !"  X  It  was  in  vain  that  jurists  protested  against  so 
monstrous  an  anomaly,  urging  the  propriety  of  permitting  an 
objection  founded  on  interest  to  be  weighed  by  the  jury,  in 
estimating  the  value  of  evidence  alleged  to  be  conveyed  to  them 
through  such  a  contaminating  medium  :  the  principle  of  exclu- 
sion, applicable  equally  to  the  alleged  incapable  witness,  and  all 
written  or  verbal  declarations  fi'om  him,  continued  in  triumphant 
operation,  constituting,  as  it  were,  a  constant  rogue's  carnival, 
till  the  year  1833,  when  the  legislature,  unable  any  longer  to 
bear  the  sight  of  hourly  frustrated  justice,  ventured  timidly  one 
step  towards  arresting  the  evil,  by  enacting,  as  to  actions  in 
common  law  courts  (3  &  4  Will.  4,  c.  42,  ss.  26,  27),  that  any  in- 
terest which  the  witness  might  have  in  the  verdict,  or  judgment, 
to  the  obtaining  of  which  his  evidence  might  ultimately  contri- 
bute (viz.  that  that  instrument  might  be  used  for  or  against 
him),  should  not  prevent  his  being  examined ;  but  such  verdict 

•  Phillips  on  Evidence,  vol.  i.  p.  18  (ed.  1829). 

t  The  late  Mr.  Starkie  on  Evidence,  vol.  i.  p.  18  [ed.  1842]. 

t  Id.  p.  17. 
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or  judgment  should  not  be  admissible  either  for  or  against  him ; 
and  that,  in  order  to  facilitate  proof  of  his  having  given  evi- 
dence, his  name,  together  with  that  of  the  party  on  whose  behalf 
he  appeared,  should  be  indorsed  on  the  record  by  an  officer  of 
the  court.  The  act  declared,  very  modestly,  that  its  object  was 
"  to  render  the  rejection  of  witnesses  on  the  ground  of  interest 
less  Jrequent."  Ten  years'  experience  of  the  working  of  it 
encouraged  the  legislature  to  assume  a  bolder  attitude  in  en- 
countering this  formidable  objection.  ^ 

In  the  year  1843  was  passed  statute  6  &  7  Vict.  c.  85.*  It 
recited  "  that  the  inquiry  after  truth  in  courts  of  justice  is  often 
obstructed  by  incapacities  created  by  the  present  law  ;  and  it 
is  desirable  that  full  information  as  to  the  facts  in  issue,  both  in 
criminal  and  civil  cases,  should  be  laid  before  the  persons  who 
are  appointed  to  decide  upon  them,  and  that  such  persons  should 
exercise  their  judgment  on  the  credit  of  the  witnesses  adduced, 
and  on  the  truth  of  their  testimony,^'  The  act  proceeded  to 
annihilate  the  latter  two  sources  of  incompetency  spoken  of  by 
Mr.  Justice  Lawrence,  by  enacting  that  no  person  offered  as  a 
witness  should  be  thereafter  excluded  by  reason  of  incapacity 
from  crime  or  interest,  from  giving  evidence  either  in  person  or 
by  deposition,  before  any  court  or  person  so  authorised  to  re- 
ceive it ;  but  that  every  person  should  be  admissible  to  give  evi- 
dence, notwithstanding  he  migiit  or  should  have  an  interest  in 
the  matter  in  question,  or  in  the  event  of  tiie  trial  of  any  issue, 
matter,  question,  or  injury"  [this  must  be  a  misprint  for  inquirt/'\, 
"  and  notwithstanding  he  may  have  been  previously  convicted  of 
any  eidme  or  offences.  The  act  contained,  however,  a  signal 
proviso,  excepting  from  its  salutary  provisions  the  parties 
directly  and  personally  interested  in  legal  proceedings, — as  in- 
stituting, or  resisting  them,  or  as  parties  on  whose  individual  be- 
half they  had  been  instituted  or  resisted. 

Two  years  afterwards,  viz.  in  the  year  1845,  a  great  number 
of  other  heavy  hindrances  were  removed  out  of  the  way  of  ad- 
ministering justice  in  England,  by  facilitating  the  use  of  official 
documentary  evidence,  without  formally  proving  its  genuineness. 
It  was  enactedf  that,  wherever  an  act  of  parliament  made  any 
certificate,  official  or  public  document,  or  document,  or  proceeding 

*  Called  Lord  Denroan's  Act;  and  his  lordship  is  fully  entitled  to 
the  credit  of  this  most  beneficial  measure, 
t  Stat.  8  &  9  Vict,  c  1 13,  post,  p.  325,  a. 

w.  CC 
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of  any  corporation,  or  joint-stock  or  other  company,  or  any  eer' 
Hfied  copy  of  any  document,  bye-law,  entry  in  any  register  or 
other  book,  or  of  any  other  proceeding^  receivable  in  evidence  of 
afttf  particular,  in  any  court  of  justice,  or  before  any  legal  tri- 
bunal, or  either  House  of  Parliament,  or  any  committee  of 
either  House,  or  in  any  judicial  proceeding, — such  origpuial  or 
certified  copies  shall  be  admitted  in  evidence,  if  pubpobtino 
to  be  sealed,  stamped,  or  signed,  when  such  is  required  by 
statute,  without  any  proof  of  such  seal,  stamp,  or  signature, 
or  of  the  ofiicial  character  of  the  signer,  and  without  any 
further  proof;  in  every  case  in  which  the  original  record  could 
have  been  received  in  evidence. 

All  courts,  judges,  justices,  and  other  judicial  officers  and 
persons  acting  judicially,  are  to  take  judicial  notice  of  the  signa^ 
ture  of  any  of  the  equity  or  common  law  judges,  when  ap- 
pended or  attached  to  any  judicial  or  official  document. 

All  copies  of  private  and  local  and  personal  acts  of  parlia- 
ment, which  are  not  public  acts,  if  purporting  to  be  printed  by 
the  Queen's  printers,  and  all  copies  of  the  Journals  of  either 
House  of  Parliament,  and  of  Royal  proclamations,  purporting 
to  be  printed  by  the  printers  to  the  Crown,  or  of  either  House 
of  Parliament,  shall  be  admitted  as  evidence,  without  any  proof 
of  their  having  been  so  printed.  These  excellent  provisions  are 
applicable  alike  to  England  and  Ireland,  and  the  colonies, 
but  excluded  from  Scotiand.*  By  an  act,  however,  of  1852 
(stat.  15  &  16  Vict.  c.  27),  the  provisions  of  stat.  6  &  7  Vict.  c.  85, 
with  reference  to  witnesses  incapacitated  by  crime  or  interest, 
were  extended,  with  certain  modifications,  to  Scotiand :  where 
a  party  individually  named  in  a  record  or  proceeding,  is  com- 
petent, unless  shown  to  be  "  substantially  interested  "  in  it. 

Thus  far  emancipated,  the  law  of  evidence  worked  with  such 
increased  celerity  and  efficiency,  that  the  legislature  began 
gravely  to  consider  whether  a  step  much  further  in  advance,  in 
the  same  direction,  might  not  be  taken  with  equal  safety,  and 
greater  advantage,  by  opening  the  lips,  still  sealed,  of  the 
PARTIES  themselves,  in  civil  proceedings,  however  direct  or 
deep  might  be  their  interest,  leaving  that  matter  to  be  weighed 
by  the  jury,  in  estimating  the  ci-edibility  of  such  testimony/' 
This  last  clause,  however,  was  strongly  opposed  by  almost  all 
the  judges,   who  expressed   reasonable  apprehensions  that  it 

•  8  &  9  Vict.  c.  113,  ».  6;  14  &  16  Vict,  c.99,  ss.  9,  10,  11,  18. 
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would  open  the  floodgates  of  perjury.  At  lengthy  howeyer,  the 
persevering  and  noble  efforts  of  Lord  Brougham  were  rewarded 
by  his  being  able  to  carry  through  the  legislature^  in  the  year 
1861,  statute  14  &  16  Vict.  c.  99,*  entitled  "  An  Act  to  amend 
the  Law  of  Evidence:*'  which,  by  a  single  section,  removing 
the  incapacity  of  the  parties,  let  in  a  sudden  flood  of  light  upon 
every  question  thenceforth  made  the  subject  of  civil  litigation, 
and  operated  as  a  total  revolution  in  the  mode  of  administering 
civil  justice.  Those  who  had  for  ages  stood  with  sealed  lips,  while 
their  characters,  properties,  and  liberties  were  assailed,  often  by 
atrocious  fraud  and  folsehood,  with  perfect  impunity ;  those  who 
alone  knew  the  true  facts  in  dispute,  and  were  yet  compelled  to 
look  on  with  indignation,  seeing  imperfect  and  illusory  efforts 
being  made  to  prove  those  &cts,  were  now  enabled,  in  their  own 
persons,  to  state  those  facts  to  the  psoties  having  authority  to 
adjudicate  upon  them.  From  that  moment  rampant  fraud  and 
chicane  received  a  desperate  check.  Claims  were  justly  en- 
forced and  resisted,  which  would  have  been  respectively  withheld 
unjustly,  or  unjustly  submitted  to :  and  the  interests  of  truth 
and  justice  were  prodigiously  strengthened  and  advanced. 
Within  the  last  few  days,t  it  was  announced  in  the  House  of 
Lords,  by  Lord  Campbell,  that  one  of  the  greatest  living  oma-* 
ments  of  the  English  Bench,  Mr.  Baron  Parke,  who  had 
originally  been  strongly  opposed  to  this  great  measure,  had, 
since  it  had  come  into  operation,  entirely  altered  his  opinion, 
and  considered  it  one  of  the  most  beneficial  changes  ever  effected 
in  the  administration  of  justice. 

The  statute  in  question  commences  by  repealing  the  proviso 
contained  in  statute  6  &  7  Vict.  c.  86,  s.  l,t  excluding  parties 
from  the  operation  of  that  act ;  and  then,  by  s.  2,  proceeded  to 
enact  as  follows : — "  On  the  trial  of  any  issue  joined,  or  of 
ANY  MATTER  OR  QUESTION,  or  in  ANY  inquiry  arising  in  any 
suit,  action,  or  other  prooeedino  in  any  court  of  justice,  or 
before  any  person  having  hy  law,  or  by  consent  of  parties, 
authority  to  hear,  receive,  and  examine  evidence  of  the  far- 
ties  THERETO,  and  the  persons  in  whose  behalf  any  such 
suit,  action  or  other  proceeding  may  be  brought  or  defended, 
shall,  except  as  hereinqfter  excepted,  be  competent,  and 

•  Post,  p.  369,  A.  t  February,  1853. 

X  Ante,  p.  583. 
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ooMPBLLABLEy  to  give  evidence  either  vivd  voce,  or  by  depo-* 
sitioiiy  according  to  the  practice  of  the  court,  on  behalf  of  either 
or  any  of  the  parties  to  the  said  suit,  action^  or  other  proceed- 
ing." 

The  above  exceptions  were,  by  the  ensuing  third^  fourth, 
and  fifth  sections  sixfold : — which  declared  that  the  act  should 
not  extend,  Jirst,  to  render  the  parties  to  criminal  proceed- 
ings competent  or  compellable  to  g^ve  evidence  for  or  against 
each  other;  secondly,  nor  to  compel  any  person  to  answer  any 
question  tending  to  criminate  himself;  thirdly,  nor  to  render 
competent  or  compellable  any  husband  or  wife  to  g^ve  evidence 
for  or  against  each  other ',— fourthly,  nor  should  it  extend  to 
any  proceedings  in  any  court,  or  in  parliament,  in  consequence 
of  adultery ;  ffthly,  nor  to  any  action  for  breach  of  promise  of 
marriage;  nor,  lastly,  to  repeal  any  provision  in  the  Wills' 
Act* 

It  is  proposed,  in  the  present  session  [1853]  of  parliament,  to 
extend  the  benefits  of  this  important  statute  to  Scotland ;  ac- 
companied by  considerable  modifications  of  the  new  law,  as  ap- 
plicable to  the  united  kingdom :  namely,  in  respect  of  the  evi- 
dence of  husbands  and  wives,  and  witnesses  being  compelled  to 
answer  questions,  though  such  answers  may  tend  to  criminate 
them. 

The  last  mentioned  statute  contains  other  valuable  clauses, 
some  of  which  have  been  glanced  at  in  a  preceding  page  of  this 
chapter ;  and  of  the  same  class.  By  the  13th  section,  in  order 
to  "  reduce  the  expense  of  proving  criminal  proceedings,"  the 
fact  of  a  prisoner  having  been  tried,  and  either  convicted  or  ac- 
quitted, may  be  established  by  a  certificate  or  document  pur- 
porting to  be  such,  under  the  hand  of  the  proper  officer,  omit- 
ting the  formal  parts  of  the  record  of  conviction. 

By  the  14th  section,  any  public  book  or  document  admis- 
sible in  evidence  on  its  mere  production,  though  no  statute 

•  Stat.  7  W.  4  &  I  Vict.  c.  26.  See  ss.  14—17,  as  to  the  attesting 
witnesses  to  wills.  The  following  is  s.  4,  which  is  here  given  in  extenso, 
as  it  is  not  so  given  in  the  statute  in  the  Appendix.  "  Nothing  herein 
contained  shall  apply  to  any  action,  suit,  proceeding,  or  bill,  in  any 
court  of  common  law,  or  in  any  ecclesiastical  court,  or  in  either  House 
of  Parliament,  being  instituted  in  consequence  of  adultery,  [this,  it 
need  hardly  be  said,  includes  an  action  for  criminal  conversation]  ;  or 
to  any  action  for  breach  of  promise  of  marriage.** 
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exist  rendering  its  contents  provable  by  a  copy,  may  be  proved 
by  producing  a  proved  copy  or  extract,  purporting  to  be  signed 
and  certified  as  such  by  the  proper  officer. 

Such  have  been,  during  the  last  ten  years,  the  rapid  strides 
taken  by  the  legislature,  in  improving  the  law  of  evidence  in 
this  country.  No  one  is  now  excluded  from  giving  testimony 
in  any  of  our  courts,  or  before  any  persons  having  lawful  au- 
thority to  receive  it,  that  can  be  admitted  with  safety  alike  to 
private  or  public  interests.  All  who  have  the  use  of  their  rea- 
son, and  believe  in  God  and  a  Aiture  state ;  every  one,  (includ- 
ing even  felons  convict,)  except  a  child, — so  young  and  ignorant 
as  to  be  incapable  of  comprehending  the  nature,  or  feeling  the 
obligation,  of  an  oath,  a  drunkard,  an  idiot,  a  madman,  or  an 
atheist, — may  be  examined  as  a  witness ;  and  though  occupying 
the  position  of  a  part^  to  legal  proceedings,  substantially  and 
exclusively  interested  in  them,  except  defendants  in  criminal 
cases,  or  plaintifis  and  defendants  in  proceedings  for  adultery, 
or  breach  of  promise  of  marriage, — for  reasons  easily  assign- 
able ;  or,  at  present,  husbands  and  wives  for  or  against  each  other 
— out  of  regard  to  the  sacredness  of  the  marriage  state,  and  the 
peace  of  society.  There  is,  nevertheless,  on  the  statute  book, 
one  solitary  apparent  exception  to  the  admissibility  of  an  in- 
terested witness  ;  and  it  relates  to  the  proceedings  before  a  Select 
Committee  for  the  trial  of  an  election  petition.  This  is  owing 
simply  to  an  oversight  on  the  part  of  the  persons  intrusted  with 
drawing  up  the  Election  Petitions  Act,  1848,  and  its.  pre- 
decessor, Stat.  7  &  8  Vict  c.  103.  It  is  proper  to  give  some 
explanation  of  this  little  lapsus  of  the  legislature. 

The  Grenville  Act  (10  Geo.  3,  c.  16),  passed  in  the  year  1770, 
by  s.  18  gave  to  the  Select  Committees  then  called  into  exist- 
ence, power  to  examine  witnesses  on  oath,  but  without  making 
any  allusion  to  "  interested  witnesses." 

In  the  year  1813,  statute  63  Geo.  3,  c.  71,  "  for  amending 
the  trial  of  election  petitions,'*  by  s.  19  enacted  thus :  "  Where- 
as doubts  have  arisen  as  to  the  authority  of  such  Select  Com- 
mittee to  examine  as  a  witness  any  person  who  may  have  suh^ 
'Scribed  a  petition  to  try  and  determine  which  such  committee 
shall  have  been  appointed, — be  it  declared  and  enacted,  that  it 
shall  be  lawful  for  such  Select  Committee  to  examine  any  per- 
son, THOUGH  he  shall  have  subscribed  such  petition,  except 
it  shall  otherwise  appear  to  such  committee,  that  such  person 
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th^n  be  an  intsbrstbd  witness."  At  that  time,  the  law  re- 
qieeting  '  interested  witnesses'  was  flourishing  in  fell  bloom. 
They  were  excluded  from  a  court  of  justice,  as  though  labour- 
ing under  a  moral  leprosy.  In  the  year  1828,  the  act  of  1813 
was  superseded  by  stat  9  Greo.  4,  c.  22,  and  the  39th  section  of 
it  was  retained,  with  most  of  its  other  provisions.  By  this  latter 
aety  the  recognizance  for  a  thousand  pounds  was  to  be  entered 
into  by  both  "  the  person  or  persons,  or  some  of  them,  sub- 
ioribing  the  same,  and  the  sureties."  At  this  time,  also,  the 
role  against  admitting  interested  witnesses,  continued  in  active 
ezMtence:  but  that  having  received  a  great  blow  in  1833,  it 
experienced  a  still  more  decisive  one  by  Lord  Denman's  Act,  in 
1848,  which  removed  disability  on  the  ground  of  interest  to  give 
evidence  ''  on  the  trial  of  any  issue  joined,  or  of  any  matter  in 
question,  or  in  any  inquiry  arising  in  any  suit,  action  or  pro- 
ceeding, civil  or  criminal,  in  any  court,  or  before  any  judge, 
aherifP,  coroner,  magistrate,  officer,  or  person  [this  must  be, 
on  ordinary  principles  of  construction,*  persons  eftudem  ge-* 
stem]  having,  by  consent  of  pardes,t  authority  to  hear,  receive 
and  examine  evidence :  but  that  any  person  so  offered  may  be 
admitted  to  give  evidence,  notwithstanding  be  has  an  interest 
in  the  matter  in  question,  or  in  the  event  of  the  trial,  &c." 
The  proviso,  excludes  "  any  party  to  any  suit,  action,  or  pro^ 

eeeding,  individually  named  in  the  record or  in  whose 

immediate  and  individual  behalf  any  action  may  be  brought 
or  defended,  either  wholly,  or  in  part."  It  has  been  been 
already  stated  that  the  preamble  of  this  act  recites,  as  the  ob- 
ject at  which  it  is  aimed,  the  '' obstruction  of  the  inquiry  after 
truth,  in  courts  of  justice ;"  and  that  it  is  desirable  that  full  in- 
formation as  to  the  fects  in  issue,  ''  both  in  civil  and  criminal 
eases,"  should  be  laid  before  those  who  have  to  decide  them. 
Though  Mr.  Rogers  has  said  that  ^*  it  could  not  be  doubted 
that  the  language  of  this  act  is  sufficient  to  embrace  proceed- 

*  1  Bla.  Com.  89.  Ao  implied  repeal  of  an  act  of  parliament,  is 
not  favoured  by  the  law,  since  such  is  conceived  to  carry  with  it 
a  tacit  reproach,  that  the  legislature  has  ignorantly,  and  without  know- 
ing it,  made  an  act  repugnant  to,  or  inconsistent  with  the  other ;  and* 
th«  repeal  itself  is  said  to  cast  a  reflection  on  the  wisdom  of  former 
parliaments.  Vin.  Abr.  5/atMfM  (E.  6),  132,  cited,  arguendo,  Phip^ 
ton  V.  Harnett,  1  C.  M.  &  R.  481  :  2Dwarri8,  674  ;  Broom's  Maxims, 
24,26.  f  »         > 

t  e.  g.  Arbitrators  and  umpires. 
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iiigs  before  election  committees" — ^it  is  a  matter  which  may  ad- 
mit of  serious  qaestion.  It  would  certainly  seem  as  though  the 
legislature  did  not  contemplate,  in  this  act,  any  proceedings 
except  those  in  courts  of  justice,  and  the  administration  of  civil 
and  criminal  law.  If  this  be  so,  and  if  a  Select  Committee  ap- 
pointed to  try  an  election  petition  cannot  be  brought  within  the 
terms  of  this  remedial  statute,  then  ^'  an  interested  witness," 
who  had  subscribed  the  i)etition  before  them,  shown  "  other- 
wise"  to  be  such,  was  incompetent  to  give  evidence  before 
them,  as  well  previously,  as  subsequently  to  the  passing  of  that 
act.  Had  it  applied  to  proceedings  before  a  Select  Committee, 
it  would  have  overruled  the  exception  contained  in  the  acts  of 
1813,  and  1828.  Immediately  after  Lord  Penman's  Act,  viz. 
in  1844,  was  passed  stat.  7  &  8  Vict.  c.  103 ;  the  77th  section 
of  which  retained  the  exclusive  clause  of  the  acts  of  1813,  and 
1828,  doubdess  without  attention  having  been  drawn  to  it ;  the 
draftsman  mechanically  transferring  to  the  new  bill,  the  section 
contained  in  the  old  one ;  and  again,  in  1848,  which  is  still 
more  unfortunate,  the  same  clause  was  inadvertently  incorpo- 
rated, with  this  fiiulty  ingredient,  into  the  Election  Petitions 
Act,  1848.  Even,  therefore,  had  Lord  Penman's  Act  of  1843 
applied  to  committees,  it  is  repealed,  quoad  Select  Committees, 
as  far  as  concerns  '^  an  interested  witness"  subscribing  the 
petition.  It  is  to  be  observed,  however,  that  by  the  Election 
Petitions  Act,  1848,  the  petitioner  is  not  to  sign  the  recogni- 
zance ;  but  by  s.  3  it  is  confined  to  the  sureties  ;*  and  by  s.  2, 
the  only  person  who  can  subscribe  an  election  petition,  must  be 
a  voter,  or  a  candidate,  who  would  be  liable  to  reimburse  their 
sureties,  if  the  latter  should  be  called  upon  to  pay  the  amount 
of  the  recognizance.  In  the  Dungarvon\  case,  a  witness  who 
had  signed  the  petition,  was  objected  to ;  but  on  its  appearing 
that  he  had  not  entered  into  the  recognizance,  and  had  conse- 
quently no  interest  in  the  question  of  costs,  he  was  held  admissible. 
And  again,  where  the  petitioner  admitted  that  he  had  retained 
the  agent,  whose  expenses  he  believed  himself  liable  to  pay^ 
and  had  subscribed  to  a  fund  to  defray  the  costs  of  the  petition, 
but  had  not  entered  into  the  recognizance,  he  was  admitted  as 
a  witness.^    A  surety  to  the  recognizance,  however,  was  of 

*  Ante,  p.  292.  t  K.  &  O.  6  [a.  d.  1833]. 

X  Tralee,  F.  &  F.  331  [a.  d.  1838]. 
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ecmne  rejected.*  The  objecdon  in  each^  of  these  cases  (wliicb 
were  previous  to  the  year  1843)  was^  that  the  witness  was  in- 
terested in  the  result  of  the  petition. 

Down  to  the  year  1851,  therefore,  there  undoubtedly  existed 
difficulty  as  to  the  power  of  a  Select  Committee,  notwithstand- 
ing Lord  Denman*8  Act,  to  examine  a  petitioner,  otherwise 
proTed  to  be  **  an  interested  witness.''  In  that  year,  however, 
passed  the  statute  14  &  15  Vict,  c  99,  which,  on  a  proper  con- 
struction, appears  to  dispose  of  the  difficulty  in  question. 

This  statute  recites  simply  that  **  it  is  expedient  to  amend  the 
law  of  evidence,  in  divers  particulars,"  without  reference  to 
tribunab  of  any  kind ;  and  having,  by  the  first  section  repealed 
the  exception  as  to  'parties'  contained  in  ''Lord  Dennmn's 
Act,  proceeds,  in  the  most  comprehensive  terms,  to  "  amend  the 
laws  of  evidence" — by  applying  its  provisions  to  the  "trial'* 
of  "  oity  matter,  or  question— or  atuf  inquiry  arising  in  ca^ .  .  . 
proceeding  in  any  court  of  justice  ....  or  before  any  person 
or  persons  f  having  by  law  ....  authority  to  hear,  receive, 
and  examine  evidence  :**  and  enacting  that  in  any  sucb  issue, 
matter,  question,  or  inquiry,  "the  parties  thereto,  and  the 
person  or  persons  in  whose  behalf  any  such  ....  proceeding 
may  be  bought  or  defended,  shaU,"  except  as  excepted,  "  be 
competent  and  compellable  to  give  evidence,  on  behalf  of  either 
or  any  of  the  parties  to  the  said  ....  proceeding  J' 

On  this  it  is  to  be  obser>'ed,  that  this  is  a  highly  remedial 
enabling  act,  and  ought  to  receive  a  liberal  construction.  On 
tiiat  principle,  and  also  giving  legal  effect  to  the  words  used  in 
the  act,  a  person  subscribing  the  petition  is  a  partt  to  the 
"  proceeding"  before  the  Select  Committee.  The  word  party 
is  a  vocabidum  artis  in  election  law,  and  used  in  all  the  election 
statutes,  from  the  GreuA-ille  Act  down  to  the  Election  Petitions 
Act,  1848 :  and  stat.  14  &  15  Vict.  c.  99,  going  far  beyond  the 
repeal  of  the  exception  which  in  the  act  of  1843  prevented  any 
"party"  to  any  "proceeding"  being  admitted  to  give  evi- 
dence, affirmatively  declares  that  the  "  parties  to  proceed- 
ings" shaU  be  competent  and  compellable  to  give  evidence :  thus 
evincing  the  intention  of  the  legislature,  negatively,  that  parties 
shall  thenceforth  not  be  excluded  j  and  positively,  that  they 
shall  be  competent  to  give  evidence.    Leges  posteriores  priores 

•  Ipswich,  K.  &  O.  389  [a.  d.  1833-5]. 

t  Stat.  14  &  15  Vict.  c.  21,  s.  4,  post,  43,  a. 
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contrarias  priares  abrogant.  According  to  both  its  letter  and 
spirit,  the  act  of  1851  annihilates  the  previous  enactment  (admit- 
ting it  not  to  have  been  inadvertent),  retaining  the  exclusion  of 
an  ''  interested  witness.'^  Omne  majus  in  se  continet  minus : 
who  can  be  more  interested,  than  the  parties  themselves  ?  If 
this  be  sound  reasoning,  the  clause  in  the  8drd  section  of  the 
Election  Petitions  Act,  1848,  relating  to  interested  witnesses, 
whether  electors  or  candidates,  is  to  be  regarded  as  impliedly 
repealed  by  stat.  14  &  15  Vict.  c.  99,  s.  2 ;  and  consequently 
that  the  Select  Committee  may  examine  one  who  has  subscribed 
the  petition,  although  it  may  otherwise  appear  that  he  b  an 
interested  witness. 

If  this  be  a  correct  interpretation  of  the  statute  of  1851,  it 
leads  directly  to  the  all  important  consequence,  that  petitioners 
and  sitting  members,  as  parties  to  proceedings  before  a  Select 
Committee,  are  both  competent  and  compellable  to  give  evidence 
before  it,  touching  the  merits  of  the  return  or  election  com- 
plained of  in  the  election  petition  refen*ed  to  it*  In  the 
twelfth  Chapter  of  this  work,t  it  was  stated  that  both  unsuc- 
cessful candidates  and  sitting  members  were,  under  the  statutes 
in  question,  compellable  to  give  evidence  on  oath  before  the 
Select  Committee ;  and  the  opinion  there  expressed,  has  been 
subsequently,  and  previously  to  the  opening  of  the  present  par- 
liament, confirmed  by  very  high  judicial  authority  consulted  ^ 
on  the  subject.  It  is  needless,  however,  to  assign  the  additional 
reasons  which  had  been  prepared  to  fortify  that  conclusion  ;  as 
the  Select  Committees  of  the  present  session  [1852—53]  have 
acted  in  conformity  with  this  view  of  the  statute,  and  both 
petitioners  and  sitting  members  have  been  subjected  to  free  and 
rigorous  examination,  followed  by  the  most  decisive  results. 

It  may  be  asked,  however,  to  what  extent  are  the  parties 
thus  compellable  to  answer  ?  By  the  third  section  of  the  act 
under  consideration,  it  is  enacted,  immediately  after  the  section 
rendering  the  parties  admissible  and  compellable  witnesses,  that 
'^  nothing  therein  contained  shall  render  any  person  who,  in  any 
criminal  proceeding  is  charged  with  the  commission  of  any 
indictable  offence,  or  any  offence  punishable  on  summary  con- 
viction, COMPELLABLE  to  auswcr  any  question  tending  to 

♦  Stat.  11  &  12  Vict.  c.  98,  ».  76.  f  Ante,  p.  240,  et  ieq. 

X  By  the  author. 
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O&IMIKATB  HIH8BLF  OR  HBB8ELF."  This  clause  manifestly 
does  not  apply  to  fartibs  examined  before  a  Select  Com- 
mittee ;  who  are  no  criminal  tribunal,  and  sworn  to  try  only 
the  merits  of  the  return  or  electioD,  and  to  determine  who,  if 
any  one,  was  duly  returned  or  elected,  or  whether  the  election 
was  void ;  or  whether  a  new  writ  should  issue.  Under  statute 
4^5  Vict  c.  57,  howeyer,  they  are  bound  to  report  to  the 
House  whether  bribery  was  committed,  and  with  the  knowledge 
and  consent  of  the  sitting  member.  If  it  were,  he  is  liable  to  an 
indictment,  to  an  information,  and  to  actions  for  penalties  : 
and  the  question  then  arises,  whether,  independently  of  the 
statute  14  &  15  Vict  c.  99,  a  party,  thus  compellable  to  become 
a  witness,  is  also  compellable  to  answer  any  question  tending  to 
eriminate  himself? 

Under  stat.  5  &  6  Vict  c.  102,  s.  1,  the  Select  Committee  is 
empowered  ''  in  their  disereiian,**  to  examine  into  the  cause  of 
proceedings  before  them  being  withdrawn,*  abandoned,  and 
le-opened,  and  to  call  before  them  and  examine  for  that  purpose, 
^*  the  sitting  member  and  candidate,  and  their  agents,  and  all 
other  persons," — but  it  is  expressly  enacted,  only,  "  as  wir- 

KB88BS,  SUBJBCT  tO  the"  [THBN]  "  ORDINARY  RULES  OF  BVI- 

DBNCB.^t  In  ^^^  event  of  the  Select  Committee  being  reas- 
sembled under  that  act,  they  could  exercise  only  (s.  2)  the  power 
and  authorities  relative  to  the  examination  of  members  of  par- 
liament, candidates,  agents  and  others,  which  were  possessed  and 
exercisable  by  it  previously.  By  the  4th  section,  on  a  petition 
complaining  of  general  and  extensive  bribery  at  the  three  last  or 
any  previous  elections,  the  committee  is  to  proceed  according  to 
the  act  t?ien  (a.d.  1842)  in  force,  '^and  all  powers,  clauses,  and 
provisions  in  the  stat.  4  &  5  Vict.  c.  53,  or  any  other  act  for  the 
time  being  in  force  for  regulating  the  trial  of  controverted 
elections,"  are  to  be  taken  to  apply  to  such  committee  and  its 
proceedings ;  which  are  thus  to  be  in  conformity  with  the  provi- 
sions of  the  Elections  Petitions  Act,  1848.  And  in  the  event 
of  commissioners  being  appointed  under  stat.  15  &  16  Vict.  c. 
57,  to  inquire  into  corrupt  practices  in  elections,  great  as  are 
the  powers  intrusted  to  them,  they  are  yet,  by  s.  6,t  expressly 
limited,  in  their  inquiries,  to  '^  all  such  lawful  means  as  to 
them  appear  best." 

*  Ante,  p.  487,  et  teq.  f  Post,  268,  a. 

X  Post,  p.  362,  A.  c» 
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Now,  according  to  the  law  of  England,  though  a  man  be 
competent  to  prove  his  own  crime,*  to  adopt  the  language  of 
Lord  Eldon,  "  the  proposition  is  clear,  that  no  man  can  be  com- 
pelled to  answer  what  has  any  tendency  to  criminate  him8elf."t 
There  is  a  cloud  of  authorities  to  support  that  proposition,  as 
laid  down  by  this  transcendent  lawyer,  —and  which  is  recognized 
in  the  United  States,  as  well  as  in  this  country, — that  if  the  fact 
to  which  the  witness  is  interrogated,  form  but  a  single  re- 
mote LINK  in  the  chain  of  testimony,  which  may  implicate 
him  in  a  crime  or  misdemeanor,  or  expose  him  to  a  penalty,  or 
forfeiture,  he  is  not  bound  to  answer,^   ^'nam  nemo  tenetur 
seipsum  pt'odere.''     Now,  bribery  is  a  misdemeanor  at  both 
common  and  statute  law,  entailing  on  both  parties  to  it,  fine 
and  imprisonment,  the  forfeiture  of  the  franchise,  and  pecu- 
niary penalties;  and  no  witness,  consequently,  is  bound  to 
answer  any  question  tending  to  implicate  himself  in  sucli  a  mis- 
demeanor.    Whether  the  answer  may  tend  to  criminate  himself, 
or  expose  him  to  a  penalty,  or  forfeiture,  is  a  matter  not  left  ab- 
solutely to  the  witness,  but  to  the  court,  to  determine,  under  all 
the  circumstances  of  the  case,  as  soon  as  the  witness  claims  its 
protection.    The  court  will  not  require  him  fully  to  explain  how 
the  apprehended  effect  might  be  produced,  which  would  be 
simply  compelling  him  to  give  the  very  evidence  which  he  is 
entitled  to  withhold.     It  appears  to  be  still  an  undecided  point, 
whether  the  mei'e  declaration  of  a  witness,  on  oath,  that  he  be- 
lieves the  desired  answer  would  tend  to  criminate  him,   will 
suffice  to  protect  him  from  answering,  where  the  other  circum- 
stances of  the  case  are  not  such  as  to  induce  the  judge  to  be- 
lieve that  the  answer  would,  in  reality,  tend  to  criminate  the 
witness,  or  have  that  effect.^    The  full  operation  of  this  pro- 
tective rule,  would  be  undoubtedly  to  restrict  within  narrow 
limits  the  disclosures  which  it  is  expedient  for  the  public  in- 
terests that  Select  Committees  should  have  power  to  compel. 
Perhaps,  therefore,  it  might  be  wise  of  the  legislature  to  inter- 
pose, for  the  purpose  of  removing  this  obstruction  to  the  inves- 

•  Per  AldersoD,  B.,  Udall  v.  Wulton,  14  M.  &  W.  256.  He  adds, 
— **  though  not  compellable" 

t  Exp.  Symes,  1 1  Ves.  525. 

t  Taylor's  Law  of  Evidence,  sect.  1069,  and  the  numerous  authori- 
ties there  cited. 

§  Hex  V.  Garbett^  2  C.  &  K.  495  ;  1  Dennison's  C.  C.  258  3  and  see 
Taylor's  Evidence,  sect.  1071. 
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ligation  of  truth,  by  equitable  provisions  requiring  the  answer  to 
be  given  ;  and  if  given  Jully  and  trtdy,  and  to  the  satisfaction 
of  the  committee,  empowering  the  chairman  to  give  the  witness 
a  certificate  of  indemnity  from  all  penal  consequences  whatso- 
ever ;*  as  was  done  in  the  year  1842,  by  statute  6  &  6  Vict.  c. 
102,  and  is  enacted  by  stat.  15  &  16  Vict.  c.  57,  ss.  9, 10,  in  the 
case  of  witnesses  before  the  commissioners  appointed  under  that 
act  to  inquire  into  corrupt  pitustices.  By  the  latter  part  of  s.  9, 
it  is  provided,  that,  since  the  witness  may  be  thus  thoroughly 
indemnified  in  making  full  and  true  disclosure,  ^'no  person  shall 
be  excused  from  answering  any  question  put  to  him  by  such 
commissioners,  on  the  ground  of  any  privilege,  or  on  the  ground 
that  the  answer  to  such  question  will  tend  to  criminate  such 
person*'^ 

Under  the  existing  law,  therefore,  no  witness  is  bound  to 
answer  any  question,  if,  in  the  opinion  of  the  judge,  the  witness 
has  reasonably  alleged  that  such  answer  would  tend  to  criminate 
himself.  Nor  is  he  bound  to  produce  any  documents ^  which 
would  have  that  tendency  (a  rule  enforced  alike  in  courts  of  law 
and  equity)  unless  they  be  of  a  public  nature,  or  such  as  are  di- 
rected by  statute  to  be  kept  and  produced. § 

This  privilege,  or  rather  right,  rests  on  principles  of  policy 
and  humanity, — of  policy,  because  it  would  place  the  witness 
under  the  strongest  temptations  to  perjure  himself ;  of  humanity, 
because  it  would  be  to  extort  a  confession  of  truth  by  placing 
him,  as  it  were,  on  the  rack ;  which  is  abhorrent  to  English 
law.  It  is  to  be  observed,  however,  that  this  privilege  belongs 
to,  and  must  be  claimed  by,  the  witness  himself  alone.  He  may 
claim  his  protection  at  whatever  stage  of  the  questioning  it  mav 
occur  to  himself  to  do  so,  and  so  avoid  any  further  self-crimi- 
nation. This  right  has  recently  [a.d.  1847J  been  vindicated  by 
a  majority  of  the  fifteen  judges,  in  the  case  of  JR,  v.  Garbetty 
overruling  previous  judgments  of  Lord  Tenterden  and  Lord 
Wynford,  and  confirming  one  of  Lord  Eldon.||  Counsel  ought 
not  to  be  permitted  to  make  the  objection  for  the  witness,  nor  is 

•  Ante,  p.  492 

t  Post,  p.  362,  A.  c.  It  is  superfluous  to  say  that  an  indictment  for 
perjury  would  be  excepted  from  any  such  indemnity,  as  might  after- 
wards prove  to  have  been  obtained  in  respect  of  false  evidence. 

X  Whittaker  v.  Jzfld,2  Taunt.  115;  Rex  y.  Dixon,  3  Burr.  1687; 
Parkhurst  v.  Louton,  1  Mer.  400. 

Bradshaw  v.  Murphy,  7  C.  &  P.  612. 
2  Carr.  fit  K.  474. 
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the  judge  hound  to  warn  him  of  his  danger^  though  he  fre- 
quently thinks  it  fair  and  humane  to  apprize  a  witness  of  his 
rights,  who  may  not  be  aware  of  them. — Before  quitting  this 
important  branch  of  the  subject,  it  is  proper  to  advert  to  the 
much,  long  vexed,  and  still  unsettled  question,  whether  a  wit- 
ness can  be  compelled  to  answer  a  question,  when  the  answer, 
though  it  may  not  tend  to  expose  him  to  punishment,  yet  tends 
to  "  degrade"  or  "  disgrace"  him.  Much  consideration  of  the 
reported  conflicting  cases  on  the  subject,  and  reflection  on  the 
principle  and  policy  applicable  to  the  case,  may  perhaps  lead  to 
the  conclusion,  that  of  two  evils  the  lesser  is  to  be  selected ;  that 
though  it  may  be  hard  to  hurt  the  feelings  and  lower  the  cha- 
racter of  one  compelled  to  give  evidence,  by  requiring  answers 
to  seriously  derogatory  questions ;  on  the  other  hand,  it  is  mon- 
strous that  another  man's  character,  liberty,  property,  or  life, 
should  be  at  the  mercy  of  a  witness  whom  he  knows  to  be  worth- 
less, but  who  stands  decked  out  before  the  jury  in  false  colours 
of  honesty  and  respectability.  The  question,  however,  may 
clearly  he  put ;  and  a  refusal  to  answer  it,  instead  of  a  witness 
being  indignantly  eager  to  do  so,  is  quite  sufficient  for  the  jury 
to  draw  their  own  conclusions  as  to  the  weight  due  to  his  evidence. 
The  members  of  a  Select  Conunittee  of  the  House  of  Commons 
may  well  be  left  to  exercise  their  discretion  on  such  an  occasion. 
In  the  Sudbury^  case,  the  committee  intimated  to  counsel,  that 
they  would  use  their  own  discretion  as  to  cautioning  witnesses 
on  this  gi'ound. 

Thus  much  for  the  parties  to  a  petition,  in  the  character  of 
cither  electors,  or  unsuccessful  candidates,  or  the  sitting  member 
petitioned  against.  All  are  now  both  competent  and  compel- 
lable to  give  evidence  before  the  Select  Committee,  subject  to 
the  rules  of  evidence  which  have  been  discussed  in  the  foregoing 
pages. 

The  next  question  concerning  the  competency  of  persons  to 
be  heard  as  witnesses  before  a  Select  Committee  relates  to 

VOTERS. 

Election  law  books  are  filled  with  discussions  before  com- 
mittees, as  to  the  right  of  voters  to  appear  in  fiivour  of,  or 
against,  their  own  votes ;  but  such  questions  may  be  now  re- 
garded as  set  at  rest. 

If  they  be  not  "  parties,"  then  no  law  disables  them  from 

*  Ban-.  &  Au8t  250  [a.  d.  1843]. 
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giving  evidence :  if  they  be  "  partibs/'  then,  by  siatate 
14  &  16  Victoria,  c.  00,  tiiey  are  both  competent  and  compella- 
ble,  and  the  directness  or  amount  of  ''  interest "  which  they 
may  have,  is  nothing. 

The  52nd  section  of  the  Reform  Act,  indeed,  enabled  an  elec- 
tor to  substantiate  bis  vote,  on  oath,  in  the  court  of  the  revising 
barrister ;  and  the  41st  section  of  statute  6  Vict.  c.  18,  as  ex- 
pressly empowers  the  barrister  ''to  administer  an  oath  to  all 
persons  examined  before  him ;  and  all  parties,  virhether  claiming, 
ohfeetinffy  or  objected  to,  may  be  examined  on  oath,  touching 
the  matters  in  question."  If  a  select  committee  be  duly  called 
upon  to  review  the  revising  barrister's  decision,  they  can  examine 
the  voter  whom  he  had  examined,  and  even  one  who  did  not 
himself  appear  before  the  revising  barrister.  In  point  of  fact,  a 
scrutiny  is,  as  it  has  been  regarded  almost  uniformly  by  com- 
mittees, as  to  each  vote,  a  cause,  in  which  the  supporter  of 
tiie  vote,  and  the  voter,  are  the  ''  parties"  on  the  one  side,  and 
the  opposers  of  the  vote  are  the  ''  parties"  on  the  other.*  -  On 
this  principle  it  was,  that  the  vot^s  own  testimony  was  held 
inadmissible  in  support  of  his  vote,  while  it  was  and  is  evidence 
against  it,  as  an  admission  against  his  interest.t 

Thus,  then,  a  voter,  or  one  claiming  to  have  had  a  right  to 
vote,  and  exercising  that  right  at  the  election,  as  far  as  tender- 
ing his  vote  was  concerned,  is  competent  to  prove  everything 
relating  to  the  validity  of  his  vote,  and  the  fact  of  his  having 
tendered  it,  and  to  disprove  any  subsequent  loss  of  qualification, 
incapacity,  or  other  ground  for  impeaching  his  right  to  the 
franchise,  and  his  valid  exercise  of  that  right. 

Election  committees  of  the  present  day,  therefore,  while 
their  jurisdiction  is  distinctly  defined,  and  in  some  directions 
restricted,  but  in  others  enlarged,  are  relieved  firom  a  great  mul- 
titude of  questions  with  which  their  predecessors  were  harassed, 
as  to  the  competency  of  witnesses,  and  the  admissibility  of  testi- 
mony. While  the  objections  to  competency  of  witnesses  are  so 
restricted  as  they  now  are,  those  relating  to  the  admissibility  and 
the  efiect  of  evidence  remain,  as  they  must  needs  be,  numerous 
and  sometimes  very  difficult  Before  going  into  some  nmtters 
of  detail,  it  may  be  useful  to  explain  briefly  one  or  two  of  those 

•  Taylor  on  Evidence,  sect.  536. 

t  Wardlei  case,  W%gan»  Bar.  &  Aust.  139;  Rogers  on  Elec- 
tion Committees,  91,  note  (a). 
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leading  rules  and  principles  of  evidence,  which  are  called  the 
most  frequently  into  exercise,  and  apt  to  be  suddenly  ques- 
tioned, as  to  their  application  to  the  hcts  under  investigation. 
The  rules  which  follow  are  here  laid  before  the  reader,  because 
the  utility  of  doing  so  seemed  abundantly  evident  from  the  num- 
berless instances  to  be  found  in  the  Reports  of  decisions  of  Elec- 
tion Committees,  of  arguments  founded  on  these  principles. — 

I.  There  is  tl^is  cardinal  distinction  between  a  Jury  and  a 
Select  Committee.  The  former  is  sworn  *^  well  and  truly  to  try 
the  issue  joined  between  the  parties  and  a  true  verdict  give, 
according  to  the  evidence.^'  That  is,  they  are  to  state,  upon 
oath,  the  result  of  the  facts  in  evidence :  and  the  court  then 
adjudges,  according  to  the  law  arising  on  the  facts  so  found. 
A  Select  Committee  of  the  House  of  Commons,  however,  unites 
in  itself  these  double  functions :— it  applies  the  law,  as  well  as 
finds  the  fects.*  Its  members  are  sworn  "  well  and  truly  to  try 
the  matter  of  the  petitions  referred  to  them,  and  a  true  judg- 
ment to  give,  CLCCording  to  the  evidence^'  :|  That  is,  they  are 
to  ascertain  the  facts  by  legal  evidence  only ;  and  then  ad- 
judge what  is  the  law  arising  on  them.  Whether  there  be  any 
evidence,  is  a  question  for  themselves  to  decide,  in  their  judicial 
capacity ;  whether  it  be  sufficient,  in  their  capacity  asjury- 
men.:t  In  this  latter  capacity,  they  are  to  be  vigilant  in  ob- 
serving  PROBABILITIES,    INFERENCES,    and    PRESUMPTIONS, 

from  proved  circumstances,  often  of  powerful  and  irresistible 
cogency,  and  yet  often  missed  by  those  not  practised  in  de- 
tecting their  existence.  The  absence  of  proof,  which  might 
have  been  brought  forward,  often  really  outways,  in  real 
significance,  an  entire  heap  of  circumstances  and  testimony, 
most  peremptory  and  positive  in  its  tenor,  ostensibly  adduced  in 
order  to  disguise  the  absence  of  that  proof. 

iV(9^£.— There  is  one  presumption  of  much  practical  value. 

Where  the  existence  of  a  particular  subject-matter,  or  rela- 
tion, has  once  been  proved,  its  continuance  is  presumed, 
till  proof  be  given  to  the  contrary ;  or  till  a  different  pre- 
sumption be  afibrded  by  the  very  nature  of  the  subject-matter. 
Thus,  where  a  pauper  is  once  proved  to  be  settled  in  a  parish, 

*  Ante,  p.  283 ;  stat.  11  &  12  Vict  c.  98,  s.  68,  post,  343,  a. 

t  Clifford,  373,  note  (6). 

X  Company  of  Carptntert  v.  Hayward,  Dong.  375 ;  B,  N.  P.  297. 
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he  is  presumed  to  continue  settled  there  :*  and  so  of  the  ap- 
pomtment  of  a  person  to  an  official  situation,— >of  his  conti- 
nuance in  it,  at  all  events,  for  a  reasonable  time.  So  of  a  part- 
nership, tenancy,  hiring  and  service ;  and  of  the  continuance 
of  human  life.  In  the  language  of  Mr.  Baron  Bayley, — 
'^Things  must  be  presumed  to  remain  in  the  same  state  in 
which  they  are  proved  to  have  once  been,  unless  there  be  some 
evidence  of  a  subsequent  alteration."t 

These  and  other  considerations  may  serve  to  show  the  serions 
importance  of  a  Select  Committee  being  well  acquainted  with 
the  leading  doctrines  on  which  the  law  of  evidence  is  founded : 
— for  if  they  come  to  an  erroneous  but  irreversible  decision,  it 
must  be  because  they  have  admitted  improper  or  rejected  proper 
evidence  ;  or  drawn  the  wrong  conclusion  from  that  admitted. 

There  is  no  difference  between  the  rules  of  evidence  at  law 
and  in  equity— in  civil  and  criminal  cases.  'Whatever,'  said 
Lord  Tenterden,  *  may  be  received  in  the  one  case,  may  be  re- 
ceived in  the  other ;  and  what  is  rejected  in  the  one,  ought  to 
be  rejected  in  the  other  :J  a  pact  must  be  established  by  the 
same  rules  of  evidence,  whether  it  be  followed  by  a  civil,  or  a 
criminal  consequence.§ 

II.  The  Select  Committee  will  require  the  best  evidence 

OP    WHICH   the    NATURE    of    THE    PARTICULAR   CASE    before 

them  is  susceptible.  This  is  a  great  and  salutary  rule,  never 
to  be  lost  sight  of  by  a  tribunal  competent  to  discern  between 
genuine  and  spurious  evidence.  The  rule  is  based  upon  a  sus- 
picion of  fraud. II  If  it  appear,  from  the  very  nature  of  the 
transaction,  that  other  and  better  evidence  of  the  fact  is 
withheld,  a  presumption  arises,  that  the  party  attempting  to 
foist  inferior  evidence  upon  the  tribunal  examining  into  the 
matter,  has  some  secret  and  sinister  motive,  for  not  producing* 
the  best  and  most  satisfactory ;  and  is  conscious  that  if  such  were 

*  See  per  Lord  Ellenborough,  Doe  v.  Falerm,  16  East,  55 ;  R,  v. 
Tanner,  1  Esp.  306. 

t  Doe  V.  Deakin,  3  C.  &  P.  402.  Very  recently,  a  judge  suddenly 
and  satisfactorily  disposed  of  a  case  somewhat  complicated  in  its  facts 
and  troublesome  to  deal  with,  by  the  application  of  the  principle  in  the 
text. 

t  Rex  V.  Watson,  2  Stark.  Rep.  155. 

§  Lord  Melbourne's  case,  29  Howell,  St.  Tr.  763. 

jl  Starkie  on  Evidieoce,  vol.  i.  p.  642,  Ed.  1853. 
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to  be  afforded,  his  object  would  be  frustrated.  This  is  a  rule 
absolutely  essential  to  the  pure  adiniufstratioii  of  justice ;  and 
one,  the  observance  of  which  should  ever  be  watched  with  the 
utmost  jealousy. — If  an  original  instrument  cannot  be  produced, 
it  is  for  the  committee  to  judge  whether  there  have  been  ad- 
duced sufficient  evidence  to  satisfy  it  that  a  bond  fide  diligent 
search  was  made  for  the  instrument,  where  it  was  Ukely  to  he 
found.  If  its  production  be,  on  legal  grounds,  impossible,  the 
effect  is  the  same  as  though  it  had  been  lost,  or  destroyed,  as 
far  as  relates  to  the  secondary  evidence  of  its  contents,  which  is 
then,  and  then  only,  admissible.  Having  shown  the  instrument 
to  have  been  once  in  existence,  as  a  genuine  one — and  stamped, 
where  necessary — evidence  of  its  contents  may  be  given.  But 
here  it  is  to  be  observed,  that  it  is  not  necessary  to  give  the 
next  best  evidence  of  it,  as  was  once  supposed.  It  is  now 
settled,  that  though  a  counterpart,  or  a  copy  should  be  in  exist- 
ence, or  other  better  secondary  evidence  than  parol,  still  parol 
evidence  is  admissible :  for  it  is  said,  that  there  are  no  degrees 
in  secondary  evidence.* 

III.  Hearsay  is  second-hand  evidence,  not  receivable  in 
judicial  investigations.  This  has  been  a  fundamental  principle 
of  the  law  of  evidence,  ever  since  the  time  of  Charles  II.  rf  and 
so  strict  is  the  rule  of  exclusion,  that  it  is  adhered  to  where,  if 
the  declaration  be  rejected,  no  other  evidence  can  possibly  be 
obtained :  as,  for  example,  if  it  purport  to  be  the  declaration  of 
the  only  eye-witness  of  the  transaction,  and  he  be  since  dead.^ 
It  is  of  great  importance  to  be  aware  of  the  exact  nature  of 
hearsay,  and  why  it  is  rejected.  In  its  legal  sense,  hearsay 
denotes  that  kind  of  evidence  which  does  not  derive  its  value 
solely  from  the  credit  given  to  the  witness  himself;  but  rests 
also,  in  part,  on  the  veracity  and  competency  of  some  other 
person.  That  this  spurious  species  of  evidence  is  not  given  upon 
oath ;  that  it  cannot  be  tested  by  cross-examination ;  and  that 
it  supposes  the  existence  of  some  better  testimony  which  might 
be  adduced  in  the  particular  case, — are  not  the  sole  grounds, 

*  Doe  V.  Wainvrright,  5  Ad.  &  E.  520 ;  and  cases  cited  in  1  Stark. 
544  (note  c),  ed.  1833. 

t  One  of  the  earliest  recorded  cases  in  whrch  the  rule  was  acted 
upon  was  Sampson  v.  YardUy,  2  Keble.  223,  [19  Charles  II.] 

t  Taylor  on  Evidence,  sect.  384 ;  1  Phil.  £v.  209.  The  rule  is 
otherwise,  in  this  particular  case,  in  Scotland. 
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weighty  though  they  be,  for  its  exclusion.  Its  tendency  to  pro* 
tract  legal  investigatioft  to  an  embarrassing  and  dangerous 
lengthy — its  intrinsic  weakness, — its  incompetency  to  satisfy  the 
mind  as  to  the  existence  of  the  fact, --and  the  frauds  which  may 
be  practised  with  impunity  under  its  cover,  combine  to  support 
the  rule  which  rejects  heabsat.* 

It  is  however  necessary  to  distinguish  between  that  which  is, 
as  mere  hearsay,  inadmissible,  and  that  which  is  receivable 
as  clothed  with  another  character, — that  of  being  90  linked 
wUh  an  ACT  which  it  accompanies,  as  to  be  identified  with  the 
act  itseff'f—yrhere  that  act  itself  is  material  and  admissible,'!-  and 
the  nature  and  quality  of  the  act  are  also  materiaL  An  act 
and  declaration  then  melt  into  one  £Etct.  The  usual  example 
adduced  in  illustration  of  this  doctrine,  is  that  of  a  declaration 
made  by  a  trader,  at  the  time  of  deserting  his  home  or  place  of 
business,  as  to  his  intention  and  object  in  so  doing,  when 
the  object  of  those  adducing  such  evidence  is  to  prove  an  act  of 
bankruptcy.  Here  it  is  observable,  that  the  fact  of  departure 
is  material.  The  question  is,  as  to  the  nature  and  quality  of 
the  act ;  that  is,  as  to  the  obfect  and  intention  of  the  trader,  in 
doing  that  act ;  and  to  prove  this,  the  declaration  which  he  made 
at  the  time  of  leaving  his  home  or  counting-house,  are  properly 
admitted  in  proof  of  his  design,  as  being  natural  and  spontaneous 
indications  of  the  truth :  although  his  subsequent  declaration, 
even  upon  oath,  would  be  absolutely  rejected.^  This  case  per- 
fectly illustrates  the  nature  and  value  of  the  rule  in  question. 

Note, — Some  of  the  declarations  admissible  on  the  foregoing 
principle,  have  been  considered  in  the  preceding  chapter  on 
Agency.§ 

IV.  The  Examination  of  Witnesses. 

A  committee  is  often  required  to  decide  as  to  the  propriety  or 
impropriety  of  the  course  adopted  by  counsel  in  examining  and 
cross-examining  witnesses.  On  an  examination  in  chief, 
or  direct  examination,  the  principal  point  to  be  observed  is,  the 
avoidance  of  leading  questions,  as  they  are  called ;    that  is, 

•  Taylor  on  Evidence,  ss.  384,  385. 

t   Reg,  V.  BlUs,  7  Ad.  &  Ell.  361. 

t  1  Stark.  33,  34.  The  principle  of  admitting  declarations  as  accom- 
panying  acts  was  much  considered  in  the  case  of  Doe  d.  Ealham  v. 
^Vright,!  Ad.  &  Ell.  313. 

§  Ante,  p.  563,  et  stq. 
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questions  by  a  friendly  examiner,  so  framed  as  to  suggest  to 
tiie  witness  the  desired  answer :  or  which, — embodying  a  ma^ 
terial  fact,— admit  of  a  conclusive  answer,  by  a  simple  negative 
or  affirmative.*  All  such  questions  are  inadmissible  and  objec- 
tionable,  and,  if  allowed,  would  seriously  impair  the  integrity 
of  evidence.  The  object  of  the  examiner  should  be,  as  far  as 
possible,  to  let  the  witness  give  his  own  genuine  statement  of 
facts,  only  guiding  him,  where  necessary,  towaitis  those  which 
are  relevant.  Even  with  regard,  however,  to  material  points, 
the  most  experienced  judges  will  allow  leading  questions  to  be 
put,  on  an  examination  in  chief,  where  the  witness,  by  his  con- 
duct in  the  box,  discloses  palpable  hostility  to  the  party  pro- 
ducing him,  or  reluctance  to  give  evidence.  This  is  a  matter 
purely  of  judicial  discretion.  Lord  Abinger,  Lord  Wynford,  Mr. 
Justice  Coleridge,  and  Baron  Alderson,  allowed  this  course  to 
be  taken  in  the  cases  cited  below  ;t  and  there  are  numerous 
other  instances  on  record.  An  evident  want  of  recollection, 
also,  may  be  aided  by  a  suggestion. 

The  most  frequent  disputes,  however,  arise  concerning  the 
nature  and  extent  of  the  right  which  a  witness  has  to  refresh 
his  memory,  by  reference  to  a  written  instrument,  memorandum, 
or  entry.  The  condition  of  this  being  allowed,  however,  is — 
that  the  writing  was  made,  or  its  accuracy  recognized,  at  the 
time  of  the  fact  occurring,  to  which  it  relates,  or  so  soon  after- 
wards as  to  render  it  probable  that  the  memory  of  the  witness 
was  fresh  when  the  entry  was  made.  These  are  questions  of 
discretion  depending  on  the  circumstances  of  each  case. — It  is 
exceedingly  doubtful  whether  a  witness  ought  to  be  allowed  to 
look  at  a  mere  copy  of  his  original  memorandura.:t 

The  memoranda  by  which  a  witness  may  refresh  his  memory, 
should  also  have  been  made  by  either  himself,  or  some  one  in 
his  presence,^  or  at  least  he  should  have  examined  them  while 
the  facts  were  fresh  in  his  memory ;  and  should  then  have 
known  that  the  particulars  mentioned  in  them  were  correct. 

*  Nicholls  V.  Dowding,  1  Stark.  81,  per  Lord  Ellenborough. 

t  H  V.  Chapman,  8  C.  &  P.  659 ;  K.  v.  Bale,  id  745  ;  R.  v. 
Murphy,  id  306—308;  Clark  v.  Suffery,  Ry.  &  Moo.  126*,  Parkm 
V.  Moon,  7  C.  &  P.  409. 

t  Taylor  on  Evidence,  sect.  1031.    See  Beech  v.  Jonei,  5  C.  B.  696. 

§  Duchess  of  KingstoH*t  case,  20  Howell,  S.  T.  619 :  Taylor,  sect. 
1032. 
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It  is  often  supposed  to  be  necessary,  that  a  witness  should  be 
able,  after  having  thus  refreshed  his  memory,  to  say  that  he 
then  has  a  recollection  of  the  facts,  independently  of  the  me- 
morandum.    This,  however,  is  certainly  not  so.     It  will  suffice 
if  he  recollect  having  seen  the  paper  before,  and  that  when  he 
then  saw  it,  he  knew  its  contents  to  be  correct.     Nay,  further: 
—though  he  have  entirely  forgotten  both  the  facts  th^nselves, 
and  his  having  ever  seen  the  paper,  if,  on  recognising  his  writing 
or  signature,  he  can  vouch  for  the  accuracy  of  the  memorandum, 
and  wiUgwear  to  the  particular  fact  in  question,  it  will  suffice.* 

When  a  document  is  used  for  these  purposes,  it  is  usual  and 
reasonable  (and  necessary y  where  the  witness  has  no  independent 
recollection  of  the  &ct)  that  the  opposite  counsel  shoidd  have 
an  opportunity  of  inspecting  them ;  in  order  that  when  he  exa- 
mines, he  may  have  the  benefit  of  the  witness  refreshing  his 
memory  on  every  part.  Nor  is  such  counsd  bound  to  make  the 
document  his  evidence,  merely  because  he  has  looked  at  it,  or 
examined  the  witness  as  to  such  entries  as  had  been  previously 
referred  to.  If,  however,  he  go  further— and  ask  a  question 
as  to  other  parts  of  the  document,  then  he  makes  it  his  own  evi- 
dence.t 

If  a  paper  be  put  into  the  hand  of  a  witness  merely  to  prove 
handwriting,— OT  if,  though  it  was  shown  the  witness  to  refresh 
his  memory,  it  wholly  failed  to  do  so,  the  opposite  party  is  not 
entitled  to  see  i  t.| 

A  grave  question  exists  whether,  when  a  witness  called  by  a 
party  to  prove  a  fact,  gives  testimony  contrary  to  what  had 
been  expected  from  him,  the  party  so  taken  by  surprise  may 
prove  that  the  vntness  has  previously  stated  the  facts  differently? 
The  most  eminent  judicial  names,  both  of  deceased  and  living 
judges,  are  ranged  on  each  side  of  this  question  ;  and  the  matter 
will  be  found  fully  and  ably  discussed  by  Mr.  Taylor  (§  1049). 
In  the  recent  case  [a.d.  1850]  of  Melhuish\.  CoUier,%  it  was 
decided  that  although  the  general  rule  is,  that  on  the  trial  of 
a  cause,  a  party  shall  not  discredit  his  own  witness,  yet,  if 
he  unexpectedly  give  adverse  evidence,  the  counsel  may  ask 

•  R.  V.  St.  Martinis,  Leicester,  2  A.  &  E.  *210  ;  Maugham  v.  Huh- 
bard,  8  B.  &  C.  14 ;  Taylor,  sect.  1034 ;  Starkie,  i.  179. 

t  See  the  cases  collected  in  Taylor,  sect.  1335. 

t  Rustell  V.  Rider,  6  C.  &  P.  416  ;  Sinclair  v.  Stevenson,  1  C.  &  P. 
583  ;  R.  V.  Duncombe,  8  C.  &  P.  369. 

$  15  Q.  B.  878. 
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him  if  he  have  not,  on  a  particular  occasion,  made  a  contrary- 
statement  ;  and  both  question  and  answer  may  be  stated  by  the 
judge  to  the  jury,  with  the  rest  of  the  evidence ;  the  judge 
cautioning  them  not  to  infer,  merely  from  the  question,  that  the 
fact  suggested  by  it  is  true.* 

If  a  witness  called  in  support  of  a  case,  unexpectedly  give 
evidence  in  opposition  to  it,  the  party  calling  him  may  go  on  to 
prove  the  case  by  other  witnesses ;  and  it  will  be  no  objection  to 
the  proof  of  any  relevant  fact,  that  the  statement  of  it  contra- 
dicts, and  thereby  indirectly  discredits,  the  first  witness.  The 
fact  is  relevant,  though  it  be  not  part  of  the  transactions  on 
which  the  issue  turns,  if  the  truth  or  falsehood  of  it  may  fairly 
infiuence  the  belief  of  the  jury  as  to  the  whole  case.  Thus,  if 
the  plaintiff's  first  witness  deny  a  material  fact,  and  state  that 
persons  connected  with  the  plaintiff  have  offered  him  money  to 
assert  it,  the  plaintiff  may  call  Uiose  persons,  not  only  to  prove 
the  fact  denied,  but  to  disprove  the  attempt  at  subornation. 

Cross-examination.  —  The  free  but  not  licentious  ex- 
ercise of  cross-examination,  is  one  of  the  most  precious  safe- 
guards of  truth,  by  detecting  and  defeating  artful  deceit  and 
falsehood,  or  negatively  demonstrating  unassailable  truth.  A 
right  so  important  is  naturally  often  the  subject  of  constant 
contest.  It  is  clear,  that  if  a  witness  enter  the  witness-box  in 
obedience  to  a  subpoena  duces  tecum,  merely  to  produce  a  docu^ 
ment,  which  either  requires  no  proof,  or  will  be  identified  by 
another  witness,  he  need  not  be  sworn ; — and  if  not  sworn, 
cannot  be  examined.  It  not  unfrequently  happens,  however, 
that  a  witness  is  needlessly  and  inadvertently  sworn ; — when 
the  general  rule  is,  that  if  the  error  be  discovered  before  the 
examination  in  chief  has  been,  at  all  events,  suhstantidOy 
commenced,  no  cross-examination  will  be  allowed.  This 
was  expressly  ruled,  by  Coleridge,  J.,  after  argument  by  Mr. 
J.  Wightman  and  Cresswell,  J.,  then  at  the  bar,  on  the 
Northern  Circuit,  in  1840.  Mr.  Cresswell,  for  the  plaintifi^, 
called  a  witness,  who  was  sworn  in  the  usual  course ;  but 
before  any  qi^estion  had  been  put,  Mr.  Cresswell  said,  '^  I  have 
been  misinstructed  as  to  what  the  witness  was  able  to  prove, 
and  shall  not  examine  him  at  all.''  The  witness  was  hereupon 
retiring,  when  Mr.  Alexander  claimed  the  right  to  cross-examine 

*  This  case  does  Dot  determiDe  whether  the  party  may  contradict 
the  witness  by  evidence  as  to  such  former  statement. 
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him.    The  point  was  fully  argued,  and  Mr.  Justice  Coleridge 
ruled  that  tliere  was  no  such  right.    After  laying  down  the 
rule  as  above,  he  said,  *'  If,  indeed,  the  witness  had  been  able 
to  give  evidence  of  the  transaction  which  he  had  been  called  to 
prove,  but  his  counsel  calling  him,  had  discovered  that  besides 
that  transaction,  he  knew   other  matter  inconvenient  to   be 
disclosed,  and  therefore  attempted  to  withdraw  him,  that  would 
be  a  different  case."*    This  may  be  regarded  as  the  role  now 
recognised  in  courts  of  law.     If,  however,  a  competent  witness 
be  intentionally  called  and  sworn,  though  not  asked  a  single 
question,  he  is  liable  to  be  cross-examined  by  the  other  sidcf — 
Leading  questions  may  be  asked,  on  cross-examination,  but  not 
unlimitedly.    They  must  not  assume  facts  to  have  been  proved, 
or  particular  answers  to  have  been  given,  contrary  to  the  &ct.t 
Nor  can  a  witness  be  cross-examined  as  to  the  contents  of  a 
written  document  not  produced,  nor  as  to  the  contents  of  one 
in  the  hands  of  the  adversary,  which  he  has  had  notice  to 
produce,   for  that  is  part  of  the  case  of  the  croBS-examimnff 
party,  which  cannot  be  gone  into,  until  that  of  his  adversary 
has  been  concluded.  § 

A  cross-examination  is  not,  in  this  country,  limited,  as  has 
been  recently  and  solemnly  decided  by  the  supreme  court  in 
America,  to  the  facts  disclosed  in  the  examination  in  chief,  but 
extends  to  the  whole  case :  whereby  one  single  witness  may  serve 
for  both  parties — to  establish  and  to  demolish  the  case  which 
he  had  been  called  to  prove.  This  right,  existing  in  England 
and  Ireland  by  the  common  law,  was  extended  to  Scodand  by 
Stat.  8  &  4  Vict.  c.  59,  s.  4. 

In  the  Yarmouth  case,  ||  a  witness  being  cross-examined  for 
the  purpose  of  impeaching  his  credit,  was  asked  as  to  divers 
acts  of  his  own  at  the  election.  This  was  objected  to,  as  recri- 
minatory evidence,  not  admissible  in  that  inquiry,  as  the  peti- 
tioner did  not  claim  the  seat.  The  committee,  after  deliberation, 
announced  the  following  Resolution : — "  That  counsel  confine 
his  cross-examination  to  tJiefojcts  stated  by  the  witness  in  his 
examination  in  chief,  and  to  matters  affecting  personally  the 

•   Wood  V.  Machinson,  2  Mood.  &  Rob.  p.  273. 
t  R.  V.  Brooke,  2  Stark.  Rep.  472,  per  Lord  Tenterden. 
i  Hill  V.  Coomhe ;  Hanndley  v.  Ward,  coram  Lord  Tenterden,  1 
Stark.  197. 

j  1  SUrk.  197,  198. 
11  Priot  Mio.  p.  9. 


COLLATERAL  CONTRADICTION  INADMISSIBLE.      605 

credibility  of  the  witness."  The  expressions  in  italics  are  not 
to  be  understood  as  indicating  a  contravention  of  the  rule  laid 
down  in  the  text,  but  only  a  restraint  upon  efforts  to  use  the 
power  of  cross-examination,  in  order  to  elicit  fects  irrelevant 
and  inadmissible  on  the  inquiry  before  the  committee.  While 
the  examination  in  chief  is  properly  restricted  to  the  points 
in  issue,  to  the  exclusion  of  collateral  facts  incapable  of 
affording  any  reasonable  presumption  as  to  the  principal 
matters  in  dispute,  a  greater  latitude  is  allowed  in  cross- 
examination,  when  the  judge  sees  it  fitting,  on  account,  for 
instance,  of  the  conduct  and  temper  of  the  witness,  or  other 
circumstances ;  or  where  cross-examining  counsel  will  respon- 
sibly pledge  himself  to  show,  in  a  subsequent  stage  of  the 
cause,  the  relevancy  of  the  question.*  If  he  fail  to  do  so, 
he  deserves  grave  reprehension,  for  he  has  not  shown  himself 
entitled  to  the  judicial  confidence  which  had  been  reposed  in 
him. 

Finally.  It  is  to  be  observed  that  no  question  can  be  legally 
put  to  a  witness,  on  cross-examination,  respecting  any  collateral 
irrelevant  fact,  for  the  mere  purpose  of  contradicting  him,  if 
he  should  give  a  particular  answer,  by  other  evidence,  in  order 
to  discredit  his  testimony.  This  rule  has  been  recently  con- 
firmed, expressly,  on  appeal,  by  the  House  of  Lords.f 

The  mode  of  dealing  with  witnesses  on  examination,  or  cross- 
examination,  is  in  fact  greatly  in  the  discretion  of  the  coort ; 
who  will  allow  counsel,  if  necessary,  to  cross-examine  even 
his  own  witness. 

The  credit  of  a  witness  may  be  impeached  by  disproving 
material  relevant  facts  sworn  to  by  him ;  by  impugning  his 
character  for  veracity,  by  evidence  of  his  general  bad  reputa- 
tion among  his  neighbours ;  what  that  reputation  is,  and 
whether,  from  such  knowledge,  the  witness  would  believe  the 
other  on  his  oath. 

He  may  also  be  shown  to  have  made  statements  out  of  court 
contrary  to  what  he  has  testified  in  it ;  but  he  should  first  be 
asked  as  to  the  time,  place,  and  person  involved  in  the  alleged 
contradiction. 

Where  any  of  these  means  of  impeaching  the  character  of  a 
witness  have  been  resorted  to,  or  his  general  character  for 

♦  Haigh  V.  Belcher,  7  C.  &  P.  389,  Coleridge,  J. 
t  Tmnant  v.  Hamilton^  7  Clark  &  Finelly,  122. 
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truth  has  been  so  put  in  issue,  general  evidence  may  be  adduced 
of  his  being  a  man  of  integrity  and  veracity. 

The  evidence  of  a  single  witness,  where  diere  is  no  sufficient 
reason  for  doubting  his  integrity  or  knowledge,  is  a  sufficient 
legal  ground  for  belief;  that  it  is  strong  enough  to  produce 
actual  belief,  every  man's  experience  will  vouch.*    With  certain 
important  exceptions,    this    rule    applies    alike   to  civil   and 
criminal  cases ;  but  undoubtedly,  those  who  have  to  decide  on 
the  weight  and  value  of  a  solitary  unsupported  witness,  espe- 
cially in  a  case  of  mere  personal  implication,  will  act  with 
extreme  caution.     Thus,  in  the  Lyme  "Regis  case  f  [a.  d.  1848], 
a  single  witness  deposed  to  two  or  three  cases  of  alleg^  per* 
sonal  bribery  by  the  sitting  member,  who  was  tendered  by 
counsel  to  contradict  the  witness.     The  committee  necessarily 
rejected  him,  as  being  a  party ^  and  therefore  then  inadmissible ; 
— but  the  chairman  stated,  that  ^^  seeing  that  the  evidence  rested 
on  the  statements  of  one  person  only,  and  that  the  sitting  member 
could  not  be  permitted  to  give  his  testimony  in  contradiction, 
will  consider  those  cases  which  rest  on  single  and  unsupported 
evidence,  xmth  many  grains  of  allowance  J  ^     If,  indeed,  com- 
mittees were  to  act  in  a  different  spirit,  no   candidate  at  an 
election  would  be  safe.     It  need  hardly  be  added,  tbat  this  case 
occurred  three  years  before  the  passing  of  the  act  14  &  16 
Vict.  c.  99,  which  would  have  enabled  the  sitting  member  to 
be  examined. 

In  the  Cheltenham  committee  J  [1848,]  the  chairman 
intimated  to  counsel,  that  as  a  single  witness  had  given  very 
material  evidence  diametrically  in  opposition  to  that  of  three  or 
four  previous  witnesses,  the  committee  wished  to  know  whether 
the  counsel  for  the  sitting  member  *  was  prepared  to  corroborate 
such  evidence  of  the  single  witness  ? '  It  was  not  necessary  for 
the  committee  to  ask  this  question,  because  the  matter  was  one 
for  themselves  to  deal  with,  in  the  end,  in  their  capacity  of 
jurymen,  estimating  the  weight,  amount,  and  value  of  the 
evidence  which  had  been  adduced ;  and  if  they  saw  that  on 
one  side  there  had  been  only  a  single  trustworthy  witness,  and 
on  the  other  three  as  trustworthy — there  would  be  little  diffi- 
culty in  seeing  to  which  side  the  scale  should  incline  \  for  one 

•  I   Stark.  827. 

t  Printed  Min.  257. 

X  Print.  Min.  pp.  191,  202. 
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may  be  more  likely  to  be  mistaken  than  three.  Yet  one  may 
be  far  more  satisfactory  than  three.  The  valuable  maxim 
of  the  law  is,  ponderantdr  testes,  non  numerantur. 
No  definite  degrees  of  probability  can,  in  practice,  be  assigned 
to  the  testimonies  of  witnesses ;  their  credibility  usually  depends 
upon  the  special  circumstances  attending  each  particular  case  ; 
upon  their  connection  with  the  parties,  and  the  subject  matter  of 
litigation ;  their  previous  characters,  the  manner  of  delivering 
their  evidence,  and  many  other  circumstances,  by  a  careful 
consideration  of  which  the  value  of  their  testimony  is  usually  so 
well  ascertained,  as  to  leave  no  room  for  mere  numerical  com- 
parison.* The  evidence  of  one  witness  may  exactly  fit  all  the 
probabilities ;  and  that  of  three,  or  any  number,  or  vice  versd, 
dislocate  all  the  probabilities. 

The  relative  consistency  of  testimony  is  a  most  important  test 
of  comparison.  The  testimonies  of  witnesses  of  truth,  will 
consist  with  each  other,  and  with  all  the  established  circum- 
stances of  the  case,  in  numerous  and  minute  particulars,  which 
are  frequently  beyond  the  reach  of  invention ;  and  will  exhibit 
that  degree  of  solid  coherency  which  necessarily  results  from  a 
real  and  actual  connection  and  congruity  in  nature,  which  mi- 
nuteness and  detail  of  circumstances  will  serve  but  to  render  more 
complete.  With  false  witnesses,  however,  the  very  reverse  takes 
place  ;  their  testimony  must  either  be  sparing  in  circumstances, 
and  therefore  of  a  nature  obviously  suspicious,  or  be  liable  to 
detection,  from  comparing  the  invented  circumstances  with 
each  other,  and  with  those  which  are  known  to  be  true.''  t 

A  thorough  practical  master  X  of  the  principles  of  evidence 
thus  sums  up  the  essentials  of  valid  circumstantial  proof. 

JFVrs^— The  circumstances  from  which  the  conclusion  is 
drawn,  must  he  fully  established. 

Secondly— All  the  facts  should  be  consistent  with  the  hypo- 
thesis. If  any  one  established  fact  be  wholly  irreconcileable 
tuith  the  hypothesis,  the  latter  cannot  be  true. 

Thirdly— The  circumstances  must  be  of  a  conclnsive  nature 
and  tendency. 

If,  assuming  all  to  be  proved,  which  the  evidence  tends,  and 


*  Stark.  Evid.  p.  882,  4th  edit.  1853. 

t  lb.  872. 

t  Mr.  Starkie,  vol.  i.,  pp.  856,  et  seq. 
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ifl  offered,  to  prove,  some  other  hypothecs  may  yet  be  true ; 
the  circumstantial  evidence  ia  alwa3r8  insufficient.* 

Fourthly— 'Iht  circumstances  should,  to  a  moral  certainty, 
actually  exclude  every  hypothesis  but  the  one  pr(^>osed  to  be 
proved. 

Lastly — Mere  circumstantial  evidence  ought  in  no  cote  to 
be  relied  on,  where  direct  and  positive  evidence,  which  might 
have  been  given,  is  wilfully  withheld. 

Those  who  have  been  accustomed  to  see,  in  criminal  conrts, 
even  human  life  weighed  against  a  collection  of  circumstances, 
will  know  the  value  of  adhering  firmly  to  these  rules ;  and  the 
great  public  interests,  as  well  as  private  personal  honour  and 
integrity,  with  which  a  Select  Committee  of  the  House  of  Com- 
mons has  to  deal,  are  often  vitally  affected  by  the  proper  or 
improper  application  of  these  rules. 

Finally — What  circumstances  will  amount  to  proof,  can 
never  be  matter  of  general  definition.  The  legal  test  is, — the 
sufficiency  of  the  evidence  to  satisfy  the  understanding  and 
conscience  of  those  who  have  to  judge  of  it.  Demonstration 
certainly  is  not  essential.  It  is  sufficient  if  circumstances  pro- 
duce moral  certainty,  to  the  exclusion  of  every  reasonable  doubt. 
Even  direct  and  positive  testimony  does  not  afford  grounds  of 
belief  of  a  higher  or  superior  nature.f 

These  general  principles  acquire  vast  additional  interest  and 
importance,  in  civil  cases,  now  that  exclusion  of  witnesses,  on 
the  ground  of  interest,  is  totally  abrogated,  and  judges  and 
juries  have  devolved  upon  them,  a  commensurately  increased, 
and  often  extremely  painful  responsibility. 

The  ATTENDANCE  of  witncsses  on  the  Select  Committee, 
is  secured,  before  its  appointment,  by  a  "  Sfbaker'^s  war- 
rant," X  obtained  on  the  application  of  the  parties  to  the 
petition.  This  he  issues,  without  a  special  order  of  the  House 
in  each  case,  under  a  general  order,  given  when  the  petition 
is  presented,  ''  that  Mr.  Speaker  do  issue  his  warrant  for  such 
PERSONS,  PAPERS,  and  RECORDS,  as  shall  be  thought  neces- 

*  Where  it  is  certaia  that  one  of  two  peraons  committed  the  oflTence 
charged,  but  it  is  uncertain  which  of  the  two,  neither  of  them  can  be 
convicted.     Starkie,  p.  860. 

t  Id.  p.  865. 

X  See  il,  post,  p.  456,  Appendix,  No.  5. 
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sary  by  the  several  parties  on  the  hearing  of  the  matter  of  the 
said  petition."  Disobedience  to  a  Speaker's  warrant  thus 
issued,  has  always  been  punished  in  the  same  manner  as  disobe- 
dience to  a  special  order  of  the  House.*  After  tlie  appointment 
of  the  Select  Committee,  the  witnesses  are  summoned  by  order 
of  the  committee,  signed  by  the  Chairman,  t  who,  if  either  that 
summons,  or  the  Speaker's  warrant,  be  disobeyed,  reports  it, 
by  the  direction  of  the  committee,  to  the  House,  for  the  inter- 
position of  its  censure  or  authority,  as  the  case  may  be ;  and 
may,  by  a  warrant,  commit  the  offender  for  twenty-four  hours 
to  the  custody  of  the  Serjeant-at-Arms.^  The  House  will  act 
with  great  severity  in  such  a  case,  unless  appeased  by  satis- 
factory explanations. 

A  member  of  the  House  attends  before  the  Select  Committee, 
in  compliance  with  a  request  to  that  effect,  by  the  committee. 
He  is  not  summoned  to  attend.  There  is  no  instance  on  record 
of  a  member  persisting  in  a  refusal  to  do  so ;  but  orders  of  the 
House  have  been  necessary  to  ensure  his  attendance.  On  the 
28th  June,  1842,  a  committee  reported  that  a  member  had 
declined  complying  with  their  request  that  he  should  attend 
before  them  :  on  which  a  motion  was  made  for  ordering  him  to 
attend  the  committee,  and  give  evidence.  Having,  however, 
at  last  expressed  his  willingness  to  attend,  the  motion  was 
withdrawn.  § 

When  a  witness,  who  is  in  custody,  is  required  to  attend  the 
Select  Committee,  the  proper  course  is  to  notify  it  to  them, 
and  request  them  to  apply  to  the  Speaker  for  his  warrant  for 
the  attendance  of  such  witness.||  In  the  Lichfield^  casg 
[a.  d.  1842,]  the  question  directly  arose,  under  stat.  4  &  5 
Vict.  c.  58,  s.  74,  which  is  identical  with  the  8drd  section  of 
the  Election  Petitions  Act,  1848,  whether  the  Chairman  of  a 
Select  Committee  had  power,  under  the  words,  ^^  send  for  per- 
sons, papers,  and  records,"  to  order  the  attendance  of  two  per- 
sons, one  in  Newgate  and  the  other  in  the  Fleet  Prison.  The 
chairman  referred  the  matter  to  the  House,  on  a  motion  that 

*  82  Commons*  Journ.  351 ;  May,  308. 

t  Klect.  Pet.  Act  1848,  s.  83;  post,  App.  No.  10,  p.  459,  Appen- 
dix, No.  10. 

%  Elect.  Pet.  Act,  1848,  s.  83. 

$  Comm.  Journ.  97,  p.  438,  438,  453, 458  ;  May,  30a 

II  Harwich,  1851 ,  Printed  Min.  iv. 

i  B.  &  Aust.  373. 
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^^the  Speaker  do  issue  his  warrant, ^^  &c.     It  was  stated  that 
high  authorities  diifcred  as  to  the  power  of  the  chairman  ;  and 
Sir  Robert  Peel  being  appealed  to,  said  that  he  did  not  think 
that  the  act   '^  contemplated  the  case  of  a  witness  being  in 
custody.''     He  thought  that  the  chairman's  summons  would 
not  be  a  sufficient  authority  to  the  keeper  of  Newgate,   to 
bring  up  a  prisoner  to  give  evidence.     As  the  section  especially 
contemplated  persons  being  ''summoned  by  the  Select  Com- 
mittee, or  by  the  warrant  of  the  Speaker,  which  he  may  issue 
from  time  to  time,  as  he  thinks  fit," — he  thought  the  proper 
course  was  to  obtain  the  Speaker's  warrant,  which  was  ordered 
accordingly.* 

Before  a  witness  can  be  examined,  he  must  be  paid  his 
BXPENSKS,  if  he  then  demand  them,  as  he  is  entitled  to  do  in 
a  court  of  law.  Tliis  matter  was  settled  in  the  year  1833,  by 
the  Speaker,  when  appealed  to  by  the  taxing  officer:— but 
the  only  expenses  thus  then  demandable,  are  the  expenses 
necessary  to  enable  him  to  come  before  the  committee  :  —for 
the  recovery  of  others,  he  must  pursue  the  course  directed  by 
the  94th  section  of  the  Election  Petitions  Actf  It  is  obvious 
that  it  would  be  impossible  to  enter  into  a  proper  adjustment  of 
these  latter,  at  the  momeut  of  the  witness  appearing  before  the 
committee.  The  resolutions  of  the  Southampton  and  Lyme 
Regis  committee?,  cited  beneath,  were, — *'That  the  peti- 
tioners he  forthwith  required  to  pay,  or  tender  payment,  to  the 
witness,  of  all  the  legal  and  necessary  expenses  he  has  incurred, 
or  may  incur,  in  proceeding  to  London,  to  be  examined  ;  too^ 
ther  with  the  necessary  expenses  of  conveying  and  keeping  in 
safe  custody  the  documents  he  has  brought  with  him  for  exami- 
nation—for all  other  expenses  the  witness  must  apply  to  the 
Speaker,  under"— noii?,  stat.  11  &  12  Vict.  c.  98,  s.  94. 

Witnesses  in  any  way  "  misbehaving"  themselves,  are 
dealt  with  sternly  and  summarily. 

If  a  witness — 

Give  false  evidence  ;  or. 
Prevaricate;  or, 
Otherwise  misbehave,  in  giving,  or  refusing  to  give,  evidence — 

♦  Hans.  vol.  62.  p.  1116. 

t  Hertford,  P.  &  A.  561  [a.  d.  1833]  ;  Warwick,  id.  673  ;  South- 
amptm,  B.  &  Aust.  380 ',    Lyme  Reg,  id.  460. 
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the  chairman  may  report  the  oflFender  to  the  House,  and 
commit  him,  in  the  meantime,  for  twenty-four  hours,  to  the 
custody  of  the  Serjeant-at-Arms,  to  await  the  decision  of  the 
House  concerning  his  misconduct.  Fair  warning  is  given 
to  all,  by  the  Sessional  Orders,*  that  "if  it  shall  appear 
that  any  person  hath  given  false  evidence  in  any  case 
before  this  House,  or  any  committee  thereof^  this  House 
will  proceed  with  the  utmost  severity  against  such  offender :" 
and,  moreover,— "If  it  shall  appear  that  any  person 
hath  been  tampering  f  with  any  witness,  in  respect  of 
his  evidence  to  be  given  to  this  House,  or  any  committee 
thereof,  or  directly  or  indirectly,  hath  endeavoured  to  deter 
or  hinder  any  person  from  appearing  or  giving  evidence,  the 
same  is  declared  to  be  a  high  crime  and  misdemeanor  \  and 
this  House  will  proceed  with  the  utmost  severity  against  such 
offender."  And  in  addition  to  this,  it  is  expressly  enacted 
by  the  Election  Petitions  Act  (1848),  J  "that  every  person 
who  wilfully  gives  false  evidence  before  the  House  of 
Commons,  or  before  any  election  committee^  or  before  the 
examiner  of  recognizances  or  taxing  officer  of  the  House  of 
Commons,  under  the  provisions  of  the  act,  or  who  wilfully 
swears  falsely  in  any  affidavit  authorised  by  this  act  to  be 
taken,  shall,  on  conviction  thereof,  be  liable  to  the  penalties 
of  wilful  and  corrupt  perjury." 

The  St,  AJbarCs  Committee^  [a.d.  1848]  committed  a  witness 
to  the  custody  of  the  Serjeant-at-Arms,  for  hesitation  in  giving 
his  evidence,  after  having  been  several  times  cautioned  in  vain. 

The  Lancaster  (Ist)  case||  [a.d.  1848]  reported  one  Dodgson 
to  the  House,  for  prevarication;  the  House  resolved  that  he 
was  guilty  of  a  breach  of  its  privileges,  and  ordered  him  to  be 
committed  to  the  custody  of  the  Serjeant-at-Arms,  who  should 
bring  him  from  time  to  time  to  the  committee,  as  often  as  they 
should  require  Him,  and  that  warrants  should  be  issued  accord- 

•  Post,  p  464,  A. 

t  It  was  held  by  the  Cheltenham  Committee  [a.  d.  1848].  that 
ofTering  a  bribe  to  a  witness  to  keep  away,  after  he  had  received  the 
Speaker's  warrant,  was  an  attempt  to  interfere  with  the  privileges  of  the 
House  of  Commons  ;  and  that  the  committee  would  proceed  to  inquire 
into  it  at  once,  without  the  assistance  of  counsel,  so  as  to  enable  parties 
to  meet  the  charge." — Printed  Min.  p.  89. 

t  Sect.  85.  §  Printed  Minutes,  p.  72. 

II  Printed  Minutes  ;  P.  R.  &  D.  42. 
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ingly/'  On  the  ensuing  day,  he  was  brought  in  custody  before 
the  committee,  who  reported  to  the  House,  at  its  next  sitting, 
that  he  had  answered  to  their  satisfaction  all  such  questions  as 
they  thought  him  bound  to  answer ;  on  which  the  House  ordered 
him  to  be  discharged  from  custody,  without  payment  of  fees. 

The  Southampton  case*  [a.d.  1842]  affords  an  interesting  and 
useful  illustration  of  the  course  taken  by  witnesses  deemed  to 
be  contumacious,  even  when  influenced,  apparently,  by  an 
anxious  desire  for  that  protection  which  the  law  holds  out  to 
witnesses  against  being  compelled  to  answer  questions  tending 
to  criminate  themselves ;  and  also  fully  establishing  the  propo- 
sition laid  down  in  an  earlier  part  of  this  chapter,  that  it  is  not 
for  the  witness  alone,  but  the  committee,  to  judge  as  to  the  pro- 
priety of  the  impugned  question  being  answered.  One  Wren^-^ 
haying  stated  that  he  had  lent  a  voter  £10,  was  asked— where 
he  got  it  ?  This  question  he  declined  answering,  on  the  ground 
^^  that  he  wished  to  shield  himself  from  any  imputation  which 
might  afterwards  lead  to  a  chain  of  evidence  which  might 
criminate  him."  In  answer  to  a  question  from  the  chairman, 
he  stated,  '^  on  my  oath,  the  answer  may,  in  my  opinion,  crimi- 
nate myself."  On  this  the  witness  was  ordered  to  withdraw; 
and,  after  argument,  he  was  called  in  and  ordered  to  answer  the 
question  ',%  and  not  only  that,  but  several  subsequent  ones,  to 
all  of  which  he  objected,  on  the  same  ground.  At  length,  on 
being  asked, — "What  passed  between  you  and  these  gentle- 
men, in  the  room  up-stairs,  on  that  evening?"  he  answered, — 
'^  This  is  a  question  which  I  must  decline  to  answer,  as  I  con- 
sider it  calculated  to  do  me  some  serious  injury."  Having  been 
ordered  to  withdraw,  he  was  required,  on  his  return,  to  answer 
the  question  :  when  he  stated,  "  I  must  still  decline  answering 
it.  I  am  in  the  hands  of  the  committee,  but  cannot  answer  it. 
I  am  of  opinion  that  the  answer  will  criminate  me."  Upon 
this  he  was  committed  to  the  custody  of  the  Serjeant-at-Arms, 
and  the  chairman  reported  the  facts  to  the  House  at  its  next 
sitting.  Wren  was  thereupon  brought  to  the  bar  of  the 
House,  and  interrogated.  He  repeated  the  objection  which  he 
had  made  before  the  committee,  but  said  that  he  should  bow  to 


384. 


*  Barr.  &  Aust.  388.  t  Barr.  &  Aust  380. 

t  By  a  majority  of  foar  to  three.    Minutes,  p.  4  ;  Barr.  &  Aust.  p. 


WITHHOLDING  CRIMINATORY  ANSWERS.  613 

the  decision  of  the  House.  It  was  then*  moved  that  he  *'be 
brought  to  the  bar,  and  informed  that  the  legal  tribunal  to 
decide  on  his  obligation  to  answer  questions,  is  the  committee ; 
and  that,  as  he  had  declared  his  readiness  to  submit  to  the  au- 
thority of  the  House,  he  be  discharged."  There  was  hardly 
a  difference  of  opinion  expressed  among  the  members  of  the 
House,  especially  among  the  legal  members,  including  the 
Attorney  and  Solicitor-General,  and  Sir  Thomas  Wilde  (now 
Lord  Truro),  as  to  the  propriety  of  leaving  it  to  the  Select  Com- 
mittee, as  a  judicial  ti-ibunal,  governed  by  the  same  rules  of 
law  and  evidence  as  any  other  tribunal,  to  determine  whether 
the  question  put  to  a  witness  was  such  as  he  ought  to  answer. 
Sir  Thomas  Wilde  stated  that  *'  the  rule  acted  on  for  the  last 
forty  years,  was  to  require  the  witness  to  state  as  much  of  his 
answer  as  would  enable  the  judges  to  decide  whether  it  would 
criminate,  or  have  a  tendency  to  criminate,  himself:  but  it 
never  was  the  rule  to  allow  him  to  avoid  answering  a  question, 
merely  by  saying  that  his  doing  so  would  criminate  himself." 

In  the  recent  case  of  Fis?iery.  Bonatdsf  [November  25th, 
1852],  the  Court  of  Common  Pleas  determined  this  important 
point  somewhat  differently.  A  witness,  called  to  prove  a  plea 
that  the  money  sought  to  be  recovered  had  been  lost  at  play, 
said  that  he  was  present  when  the  money  was  alleged  to  have 
been  lost  in  his  own  house,  but  saw  no  gaming.  He  was  then 
asked,  "  Was  there  a  roulette-tabU  in  the  room  1 "  On  this 
the  plaintiff^ s  counsel  interposed,  to  object  that  the  witness  was 
not  bound  to  answer  the  question,  as  the  answer  might  tend  to 
subject  him  to  a  criminal  charge.^  Mr.  Justice  Cresswell,  than 
whom  none  was  ever  more  punctitiously  exact,  and  able,  in  trying 
a  case  at  Nisi  Prius,  without  censuring  the  interposition,  told  the 
witness  that  he  was  not  bound  to  answer  the  question ;  and  the 
witness  declined  to  do  so.  A  new  trial  was  moved  for ;  and  it  was 
urged  that  the  judge  ought  not  to  have  cautioned  the  witness, 
till  he  had  claimed  his  privilege.  On  this,  Mr.  Justice  Maule 
said,  that  the  judge  '  would  not  be  wrong,  if  he  were  to  caution 
a  witness  before  every  answer :  that  in  Lord  Cardigan's  case, 
before  the  House  of  Lords,  the  witnesses  were  cautioned,  before 
they  claimed  their  privilege.'  It  was  then  argued,  that  the  witness 

*  Hansard,  25th  April.  1842. 
t  22  Law  Journ  N.S.  62  (C.  P.) 
t  Ante,  pp.  591—595. 


614  EVIDENCE. 

had  refused  to  answer  too  soon ;  on  which  Mr.  Justice  Maule 
cited  the  case  already  quoted*  of  Reg.  v.  Garbett,  It  was  then 
urged,  that,  so  soon  as  the  witness  objected,  it  was  for  the  judge 
to  determine  whether  his  answer  might  tend  to  criminate  him. 
Mr.  Justice  Maule  answered,  "  it  is  for  the  witness  to  exercise 
his  own  judgment  in  the  matter,  and  to  say  whether  his  answer 
will  criminate  him.  He  might  be  asked  this  very  simple 
question :  *  Were  you  in  London  on  such  and  such  a  day  ? ' 
and  he  might  object  to  answer  it,  well  knowing  that  if  it  were 
proved  that  he  was  then  in  London,  it  might  lead  to  his  being 
hung.  How  is  a  judge  to  know  all  that  ?  If  he  require  a  wit- 
ness to  point  out  how  his  answer  will  criminate  him,  the  privi- 
lege is  worth  nothing The  court  and  the  parties  are 

bound  by  the  answer,  if  the  witness  says,  ob  his  oath,  that  his 
answer  may  have  that  tendency.  The  rule  is  of  great  antiquity, 
and  no  practical  inconvenience  has  arisen  from  it."  The  whole 
court  upheld  the  propriety  of  the  course  taken  at  the  trial ; 
Mr.  Justice  Maule,  in  his  judgment,  saying,—"  If  the  witness 
here  was  compellable  to  answer  the  question  put  to  him,  a 
man  might  be  made  to  prove  himself  guilty  of  mui'der.  It 
might  be  proved  that  a  murder  was  committed  by  some  one  of 
ten  persons  in  a  room,  and  that  the  witness  was  one  of  the  ten, 
and  then  he  might  be  asked,  '  Did  A.  do  it  ? '  and  he  might 
answer,  '  No,'  and  so  on  till  he  had  answered  all  the  nine ; 
and  then  there  would  be  no  need  to  ask  him  anything  further." 
Had  these  opinions  prevailed  with  the  committee,  in  Wren's 
case,  the  result  might  have  been  different. 

There  are  three  warrants  which  the  Speaker  is  empowered 
to  issue,  for  the  purpose  of  an  Election  Committee, — 

(1.)  A  warrant  for  the  mere  attendance  of  a  witness, 
[equivalent  to  a  subpoena  ad  testificandum,'] 

(2.)  A  warrant  where  the  witness  is  required  to  bring  with 
him  papers,  books,  or  records,  [equivalent  to  a  sub- 
poena  duces  tecum."] 

(3.)  A  warrant  for  the  inspection,  and  production,  of 
PUBLIC  papers  and  records. 
These  threefold  means  of  supplying  itself  with  all  necessary 
witnesses  and  documentary  evidence  f  the  Select  Committee, 
also,  possesses,  as  we  have  seen,  by  the  83rd  section  of  the  Elec- 
tion Petitions  Act,  1848.     The  former  two  warrants  are  analo- 
•  Ante,  p.  693.  t  Ante,  p.  285. 
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gou8  to,  and  similarly  compulsory  with,  the  two  writs  above 
referred  to,  of  the  subpcena,  and  subpcena  duces  tecum:  the 
latter  of  which  runs  thus  : — "  We  command  you,  also,  that  you 
bring  with  you,  and  produce  ....  a  certain  instrument,  pur- 
porting to  be  an  indenture  of  lease  made  between  A.  B.  of  the 
one  part,  and  C.  D.  of  the  other  part,  and  dated  the  12th  day  of 
March,  1853 :"  being  so  specific  as  to  afford  him  no  pretence 
for  disobedience,  on  the  ground  that  he  could  not  tell  w?iat  he 
was  required  to  bring  and  produce.  The  second  of  the  above 
Speaker's  warrants,  in  like  manner,  runs  thus  : — "To  hing  in 
your  custody ''  the  accurately  specified  documents,  and  "  there- 
tvith  to  be,  and  appear  before  the  Select  Committee,  at  such 
time  or  times  as  shall  be  notified  to  you  by  the  parties,  or  either 
of  them,  to  the  said  petition,  or  their,  or  either  of  their  agents 
or  agent,  and  to  receive  and  obey  such  further  order  as  the  said 
Select  Committee,  appointed  to  try  the  matter  of  the  said  peti- 
tion, shall  make  concerning  the  same  : — as  you  will  answer  the 
contrai-y  at  your  peril."  * 

The  correspondence  between  this  instrument  and  the  subpoena 
dwies  tecum,  was  exhibited  in  the  BewdUy  case  [a.d.  1848].t 
A  bill  for  printing  notices  and  circulars  having  been  traced  into 
the  hands  of  an  agent  of  the  sitting  member,  and  that  agent 
having  been  served  with  the  second  of  the  above  warrants,  the 
petitioner's  counsel  called  on  him  to  produce  them,  without  en- 
tering the  box  as  a  witness.  This  was  resisted,  on  the  ground  of 
the  undue  generality  of  the  warrant ;  but  the  objection  was  over- 
ruled. The  witness  was  then  required,  "  upon  the  warrant," 
to  produce  the  accounts  of  the  election.  He  stated  that  he  had 
not  got  them.  It  was  correctly  answered  that  "  a  witness 
served  with  a  subpoena  duces  tecum  was  bound  to  bring  into 
court  any  document  included  in  it ;  that  here  documents  had 
been  specified,  and  the  witness  had  not  produced  them  j"  and 
counsel  "  called  on  him  to  obey  the  Speaker's  wan*ant ;  .  .  .  . 
if  he  refused,  counsel  must  request  the  committee  to  take  fur- 
ther steps."  The  committee,  however,  after  consideration,  de- 
clared that  they  "  would  not  take  the  proceedings  that  were 
suggested,  unless  the  petitioners  chose  to  make  him  a  witness, 
by  having  him  sworn  in  the  regular  wayJ^ 

If  there  be  the  suggested  correspondence  between  parliamen- 

♦  Post,  p.  457,  A.,  Appendix,  No.  6. 
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tary  and  common  law  process,  the  witnew  was  bound  at  all  eventB 
to  obey  the  warrant,  by  attending  and  bringmg  the  instniiBeiit 
in  question,  if  he  had  the  power  of  doing  so,  andprodociiigitin 
evidence,  on  being  ordered  to  do  so,  nnkss  he  had  some  lawful 
excuse  for  withholding  it,  of  the  validity  of  which  ezcuae  the 
committee,  and  not  the  witness,  was  to  judge.*  If  the  instru- 
ment be  in  his  actual  possession,  he  cannot  excuse  himself  on 
the  ground  that  the  legal  custody  of  it  belongs  to  another  per- 
son, or  that  the  production  of  it  is  immateriaL  Proyided, 
however,  it  would,  if  disclosed,  subject  the  party  producing 
it  to  a  criminal  charge,  or  penalty,  or  forfeiture, — or  if  it  be 
his  own  title  deed,  or  that  of  his  dient ;  or  if  he  have  a  lien 
on  it: — in  none  of  these  cases  will  the  court  or  a  committee, 
compel  him  to  produce  it  When,  however,  its  production  is 
thus  excused,  the  party  who  had  called  for  it,  having  done  all 
he  could  to  obtain  the  best,  is  entitled  to  give  secondary j  evi- 
dence. If  the  court  order  him  to  produce  the  instrument,  and 
he  disobey,  without  lawful  excuse,  he  will  be  liable  to  an  at- 
tachment for  contempt  of  court,  or  a  special  action,  at  the  suit 
of  the  party  injured,  for  damages. 

In  the  Bewdley  case,  therefore,  according  to  the  RepcHrt,  the 
witness  was  guilty  of  disobedience  to  the  warrant,  and  liable  to 
punishment. 

In  tho  t)lt)otion  books  are  to  be  found  numerous  arguments 
and  deciHioutt  buaed  on  the  rules  relating  to  Notices  to  produce, 
and  Subpcenas  duces  tecum ;  and  certain  recent  changes  in  the 
law  may  justify  some  observations  on  those  instruments. 

The  law  of  England  has  hitherto  not  enabled  one  party  to  a 
cause  to  com])el  his  o])ponent  to  produce  any  writings  in  his 
possession,  however  necessary  they  may  be  for  the  prosecution 
of  the  former's  8uit.t  If  such  evidence  be  required,  the  rule  is, 
in  both  civil  and  criminal  cases,t  to  give  the  opposite  party,  or 
his  attorney,  within  due  time,  a  valid  "  notice  to  produce  " 
the  original,  in  his  possession.  The  exact  legal  effect  of  this 
procedure  has  been  recently  declared  by  the  deliberate  judgment 
of  the  Court  of  Exchequer  [a.d.  1862],  in  the  case  of  Bvyyer 
V.  CoUinSy^  delivered  by  Baron  Parke.  "  The  true  principle 
"  on  which  a  notice  to  produce  a  document  on  the  trial  of  a 

•  Amey  v.  Long,  9  East,  473;  Newton  v.  Chaplin,  10  C.  B.  356. 
t  Entick  V.  Caniugion,  19  Howell's  State  Trials,  1073. 
t  A  Homey-General  v.  Lb  Merchant,  2  T,  R.  201,  n. 
$  7  Exch.  Rep.  639. 
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"cause,  is  required  to  be  given  to  the  opposite  party,  is— 
"  merely  to  afford  him  a  sufficient  opportunity  to  produce  it, 
"  and  thereby  to  secure,  if  he  please,  the  best  evidence  of  its 
"  contents : — and  a  request  to  produce  it  immediately,  if  it  be 
"  in  court,  is  quite  sufficient  for  that  purpose  :"  thus  upholding 
the  propriety  of  the  course  which  had  been  taken  by  the  judges, 
in  the  case  then  before  the  court.  If,  however,  the  desired  instru- 
ment be  in  the  bands  of  a  third  person^  he  is  liable  to  produce  it, 
on  a  subpoena  duces  tecuniy  subject  to  the  conditions  which  have 
been  already  explained,  as  to  his  being  excused  from  doing  so.*' 

These  rules,  and  this  distinction,  prevailed  when  there  was 
a  corresponding  distinction  between  parties  to  a  cause,  and 
strangers.  Now,  however,  as  we  have  seen,  by  statute  14  &  15 
Vict.  c.  99,  B.  party  is  competent  and  compellable j  equally  with 
a  stranger,  to  be  ^  summoned^  as  a  witness  ;  and,  as  he 
may  be  subpoenaed  to  give  evidence,  so  he  may  be  subpcenaed, 
it  is  conceived,  to  produce  admissible  documents,  equally  with 
all  other  parties  at  any  time  subject  to  a  subpoena  duces  tecum. 
It  may,  perhaps,  be  questionable  whether  the  Notice  to  produce 
possesses  its  exclusive  efficacy :  for,  since  there  are  now  direct 
means  of  getting  at  the  best  evidence  by  a  subpoena  duces 
tecum  addressed  to  the  party,  if  those  means  have  not  been 
adopted,  the  proper  ground  for  resorting  to  secondary  evidence 
—viz.  that  all  proper  means  to  obtain  primary  evidence 
have  been  tried  and  failed — may  be  said  not  to  exist  If  a 
party  who  has  received  such  a  *  notice,'  choose  to  come  into 
court  without  the  documents  which  he  might  have  been  ordered 
to  bring  into  court ;  may  he  not  say  to  his  opponent,  that  the 
latter  was  bound  to  know  the  law  which  would  have  enabled 
him  to  secure  the  best  evidence — and  not  having  done  so,  he  is 
entitled  to  resort  to  inferior  evidence  ?  f 

At  all  events,  the  effect  of  stat  14  &  15  Vict.  c.  99,  seems  to 
have  been  to  place  parties  and  strangers  on  the  same  level  as  to 
liability  to  be  summoned  (stib-poenaed)  as  witnesses,  under  a 
subpoena  with  a  duces  tecum  clause :  and  if  those  so  served, 
refuse  to  produce  the  instruments,  they  are  guilty  of  a  contempt 
of  court ;  and  ipsofactOy  entitle  their  opponents  to  give  secondary 
evidence.  Thus,  also,  the  Speaker's  warrant  is  to  be  likened, 
with  reference  to  documentary  evidence^  to  the  subpoena  duces 

•  Ante,  p.  616. 
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tecum  ;  all  are  bound  to  obey  it^  at  their  peril ;  and  only  one  of 
the  consequences  of  disobedience,  is  ~  liability  to  inferior  secon- 
dary evidence  being  adduced  of  that  which  bad  been  ordered 
by  the  warrant.  If  this  be  so,  it  is  advisable  to  be  explicit  in 
specifying  the  documents  of  which  production  is  required.  The 
witness  is  ordered  at  his  peril  to  bring  them ;  the  committee 
deciding  equitably  as  to  his  liability  to  produce  them,  and  in 
conformity  with  the  established  rules  which  regulate  English 
courts  of  justice.  It  is  to  be  observed  that  the  Speaker's  war- 
rant or  Chairman's  order  must  be  served  on  the  witness  reason- 
ably early,  in  order  to  enable  liim  to  comply,  by  attending  and 
producing  the  various  documents  required. 

By  the  119th  section  of  the  Common  Law  Procedure  Act, 
passed  on  the  30th  June,  1852,  (stat.  16  &  16  Vict.  c.  76,)  and 
which  came  into  operation  on  the  24th  October,  1862  (§  1),  the 
notice  to  produce  is  expressly  recognized,  by  a  provision  facili- 
tating proof  of  it.  It  is  possible  that  the  framers  of  the  act  did 
not  contemplate  the  legislature's  being  about  to  render  parties 
competent  and  compellable  witnesses,  by  the  act  for  that  purpose 
which  had  been  passed  on  the  7th  August,  1861,  and  came 
into  operation  on  the  1st  November,  1861.  The  case  of  Dtoyer 
V.  Collins*  was  decided  on  the  8th  May,  1852 ;  and  no  allusion 
made  by  the  counsel  or  the  court  to  the  recent  act,  enabling  the 
parties  to  be  examined  as  witnesses. —The  practical  result  would 
seem  to  be,  that  a  party  is  now  compellable,  without  being 
sworn  or  examined,  to  bring  the  instrument  bodily  into  court ; 
and  if  then  excused  from  producing  it,  secondary  evidence  may 
be  given.  If,  however,  he  be  not  served  with  a  subpoena  duces 
tecum,  his  opponent  may  serve  him  with  a  notice  to  produce ; 
and  on  his  refusal— which  he  is  entitled  to  make  independently 
of  any  permission  from  the  court— secondary  evidence  may  be 

given  .f 

A  witness,  whose  evidence  is  required  before  a  Select  Com- 
mittee, cannot  be  examined  by  any  but  that  tribunal,  as  soon 
as  it  is  duly  constituted.  In  the  year  1842,  an  attempt  was 
made  by  the  agent  of  the  sitting  member,  to  induce  the  House 
of  Commons  to  call  Sir  Thomas  Cochrane  to  the  bai*,  to  be  ex- 
amined as  to  matters  touching  the  petition  pending  before  the 
Select  Committee.  The  agent  had  applied  to  the  witness,  on  hear- 

*  Ante,  p.  616. 
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ing  that  he  was  going  abroad  in  ten  days*  time  on  foreign  service, 
to  make  some  arrangement  for  taking  his  evidence ;  but  Sir 
Thomas  refused  to  do  so.  He  was  then  asked,  whether  he  in- 
tended to  take  no  notice  of  the  Speaker's  warrant  ?  He  replied, 
"  that  he  should  not  express  anything  further  respecting  his  in- 
tention." On  this  it  was  moved  in  the  House  "  that  Sir  Thomas 
Cochitine  do  attend  at  the  bar  of  this  House  to-morrow  :**  but 
the  motion  failed.*  The  House  truly  said,  that  it  had  no  power  to 
take  the  evidence  of  a  witness  about  to  leave  the  country  :— that 
the  trial  of  a  controverted  election  no  longer  comes  within  the 
jurisdiction  of  the  House,  but  is  transferred  by  statute  to  a  par- 
ticular tribunal ;  and  that  there  was  no  more  reason  for  the  House 
to  interfere  in  such  a  trial,  than  in  ordinary  trials  in  courts  of 
law.  That  evidence  taken  at  the  bar  of  the  House  could  not  be 
available  before  the  Select  Committee ;  for  the  evidence  on  that 
trial  is,  to  be  given  before  the  committee  before  whom  the  trial 
takes  place,  and  before  whom  all  documents  must  be  produced. 
That  the  House  has  no  power  to  take  evidence  on  oath ;  and 
consequently  that  for  statements  not  on  oath  to  be  made  by  Sii* 
Thomas  Cochrane  at  the  bar  of  the  House,  and  then  repeated 
to  the  committee  by  some  third  person  who  had  heard  him,  was 
against  the  most  elementary  principles  of  evidence.  For  these 
and  other  cogent  reasons,  highly  illustrative  of  the  independent 
and  exclusive  jurisdiction  of  a  Select  Committee,  the  House 
refused  to  entertain  the  motion. 

It  is  a  salutary  and  inflexible  rule,  announced  as  one  of  the 
preliminary  resolutions  of  each  committee,  that  all  witnesses 

must  WITHDRAW  FROM  THE  COMMITTEE  ROOM  aS  SOOU  aS  the 

petition  has  been  read  :  and,  it  is  added,  that  no  person  shall 
be  examined  as  a  witness,  who  shall  have  been  in  the  room 
during  any  of  the  proceedings,  with  the  exception  of  the  agents 
whose  names  shall  have  been  handed  in,  without  the  special 
leave  of  the  committee.  No  member  of  the  House,  not  a  party 
to  the  petition,  is  exempted  from  the  operation  of  this  rule. 
He  has  no  right  to  be  present  in  the  court,  except  as  one  of 
the  public  :  but  whether  a  sitting  member  or  petitioner  be  en- 
titled, as  a  party,  to  be  present,  as  has  frequently  been  allowed 
during  the  session  1853,  may  be  a  different  matter ;  since  whe- 
ther he  do  or  do  not  desire  it,  he  may  be  examined  as  a  wit- 
ness. It  would  be,  it  is  presumed,  for  the  committee  to  exer- 
cise their  discretion :  for  the  statute  14  &  15  Vict.  c.  99,  s.  2, 

*  Hansard,  vol.  U.  pp.  884—898. 
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enacts  that  the  parties  most  give  their  evidence  ^^  according 
to  the  practice  of  the  court ;"  and  it  has  been  decided  that  a 
judge  has  no  authority  to  order  the  parties  out  of  courts  seeing 
that  they  have  a  common  law  right  to  be  there.    In  the  recent 
case  of  Cohhett  y.  Hudson,*  [20  Nov.  1852],  also,  it  was  de- 
cided, that  however  anomalous  and  objectionable  it  may  be  tw 
a  party  to  act  as  his  own  advocate,  in  addressing  the  jury,  and 
afterwards   give  evidence  as  a  witness  in  his  own  case,  the 
second  section  of  the  statute  did  not  abridge  the  former  right 
of  a  party  to  act  as  his  own  advocate.— With  respect  to 
ordering  witnesses  out  of  court.  Lord  Campbell,  in  deliver- 
ing the  well-considered  judgment  of  the  court  in  the  last-men- 
tioned case,  thus  stated  the  law,  after  adverting  to  the  prac- 
tice at  a  trial,   of  ordering  witnesses    to  leave  the  conrt. 
**  Though  this  be  clearly  within  the  power  of  the  judge,  and  he 
may  fine  a  witness  for  disobeying  this  order ;  the  better  opinion 
seems  to  be,  that  his  power  is  limited  to  the  inflicting  of  the 
fine,  and  that  he  cannot  lawJvUg  refuse  to  permit  theexamhtO' 
tion  of  the  witness  J' 

It  is  peculiarly  within  the  discretion  of  the  committee,  as  to 
who  may  be  allowed  to  remain  in  the  room  ;  and  many  questions 
arose  respecting  these  matters,  during  the  trials  of  the  election 
petitions  of  1848.  Committees  have  allowed  witnesses  to  remain 
(the  town  clerk,  and  also  a  reporter  for  the  local  newspaper)  by 
consent  of  both  parties  \\  one  not  a  professional  man,  but  a 
partner  of  the  sitting  members,^  was  allowed  to  remain  as 
agent,  though  he  might  be  required  as  a  witness:— one  called 
merely  to  prove  handwriting^  (but  another  committee  refused 
to  allow  a  witness  to  be  recalled  for  this  purpose,  having  been 
in  the  room  since  his  examination)  :||  one  in  the  room  for  only 
a  short  time,  and  who  had  heard  the  speeches  of  counsel,  but 
not  the  point  to  which  he  was  proposed  to  be  examined.1[  Some 
committees,  in  short,  have  been  as  strict,  as  others  indulgent,  in 
exercising  this  right  In  all  such  cases,  however,  it  is  probable 
that  future  committees  will  consider,  with  respect,  the  deliberate 
judgment  of  the  Court  of  Queen's  Bench,  in  the  above  cited 
case  of  Cobbett  v.  Hudson, 


•  22  Law  Journ.,  N.  S.,  1 1  (Q.  B.) 
t  Leu  ester y  P.  U.  &  D.  176. 
X  Lincoln,  P.  R.  &  D.  77. 

Aylesbury,  P.  R.  &  D.  86. 
I  KidderminsUr,  P.  R.  &  D.  265. 
t  Horsham  {^2nd),  263. 


i 


ONUS  PROBANDI.  621 

It  is  another  rule  of  Select  Committees,  rigorously  adhered 
to,  from  obvious  considerations  of  justice  and  policy,  that  the 
evidence  shall  be  limited  to  the  case  opened  by  counsel.  It 
would  be  monstrous  to  allow  essential  and  new  facts  to  be  sup- 
plied fi-om  time  to  time,  to  suit  the  exigencies  of  a  keenly-con- 
tested case ;  and  equally  so,  to  expect  an  opponent  to  come 
prepared  to  meet  new  and  more  serious  facts  than  counsel  had 
alluded  to  in  the  preliminary  statement.  Ample  opportunities 
are  afforded,  by  the  course  and  practice  of  parliament,  for  get- 
ting up  the  most  extensive  and  complicated  facts;  and  ade- 
quate precautions  against  fraud  or  surprise  are  afforded  by  the 
rule  in  question,  and  by  requiring  lists  to  be  handed  in,  in  cases 
of  scrutiny,,  and  bribery  and  treating.  These  matters,  how- 
ever, will  be  best  discussed  in  the  ensuing  chapter,  when  ex- 
plaining those  parts  of  the  Preliminary  Resolutions  which  re- 
late to  them. 

The  BURTHEN  OF  PROOF  rcsts  ou  the  party  substantially  as- 
serting the  affirmative  of  the  issue  to  be  tried. 

A  vote  is  presumed  to  be  a  valid  one,  until  impeached  by 
evidence.*  It  is  incumbent  on  the  party  making  objectionS|  to 
prove  tbem.f 

Thus,  in  cases  o£ personcUion,  the  onus  of  disproving  the  iden- 
tity of  the  person  whose  name  stands  on  the  poll,  has  been 
assumed  by  the  objector :  for  which  purpose,  he  may  show  how 
the  lists  were  made  ;|  the  town  clerk  may  be  called  to  show 
which  of  two  persons  he  intended  to  place  on  the  freemen's 
lists  ;§  those  on  the  poll  have  been  called  to  show  that  they 
were  not  the  persons  described  in  the  I'egister  ;||  and  declara- 
tions and  admissions  have  been  received  for  the  same  purpose.H 

Thus,  also,  in  the  case  of  the  impeached  quaUfication  of  a 
candidate  ;**  and  in  the  cases  of  incapacities,  alleged  before 
the  revising  barristers. ft 

The  proof  of  proceedings  before  the  revising  barristers,  when 
the  Select  Committee  sits  as  a  court  of  appeal  from  their  de- 


*  Cirencester,  2  Fraser.  448  ;  Green's  case,  P.  &  K.  187,  188. 

t  Mi(idleiej,2  Peck.  91. 

t  Southampton,  P.  &  K.  221  [a.  d.  1R33]. 

$  Rochetter,  K.  «i  O.  1 17  [a.  d.  1834]. 

II  Rochester,  id.  225,  242. 

i  Southampton,  id.  223;   Taunton,  F.  &  F.  295. 

**  West  Gloncetterskire,  P.  K.  &  D.  1 1  ;  ante,  Chap.  XXIII.  p.  553. 

tt  Ante,  pp.  168,  169. 
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cisionsy  has  been  already  considered,  in  the  chapter  appropriated 
to  the  consideration  of  that  subject.* 

The  all-important  subject  of  agency  was  discussed  at  length 
in  the  previous  chapter.  It  cannot  be  too  carefully  borne  in 
mind,  that  the  rules  of  evidence  for  establishing  the  fact  of 
agency,  remain  intact.  It  must  still  be  proved  by  legitimate 
and  appropriate  evidence,  as  it  always  was,  or  ought  to  have 
been :  except  where  the  legislature  shall  interfere  to  annex  a 
positive  conclusive  character  and  efficacy  to  particular  acts ;  or 
has  interposed,  as  in  the  case  of  statute  4  &  6  Vict.  c.  67, 
to  alter  the  order  of  time  when  the  proof  shall  be  adduced. 
In  cases  under  that  act,  the  best  practical  suggestion  which 
can  be  offered,  in  order  to  steer  clear  of  the  numberless  diffi- 
culties and  dangers  which  may  beset  the  course,  is  to  assume, 
at  every  step,  that  all  the  circumstances  offered  in  evidence  will 
ultimately  be  made  available  by  the  crowning  proof  which 
attaches  ngency  to  the  sitting  member.  It  is  the  duty  of  the 
committee,  to  bear  this  in  mind,  or  irreparable  injustice  may  be 
done  to  either  a  petitioner,  or  a  sitting  member.  These  matters^ 
however,  have  been  already  sufficiently  dicussed.f 

A  fertile  source  of  difficulty  formerly  existed  in  proving  the 
poll ;  but  has  now  almost  totally  disappeared.  In  former  times, 
agency  and  the  poll,  were  the  two  all  but  inevitable  stumbling- 
blocks  ;  but  they  may  be  said  to  be  now  both  removed  out  of 
the  way.  The  first  step  to  be  taken,  after  reading  the  petition, 
is  to  establish  the  fact  of  the  election  j  and  the  poll,  legally 
authenticated,  is  the  best  evidence  to  prove — 

That  there  was  an  election : 

Who  were  the  candidates : 

And  who  polled  at  the  election. t 

The  Writ  and  Return  prove  no  more  than  that  the  sitting 
members  were  returned.^  ,  The  return  shows  simple  obedience 
to  the  writ,  viz.,  in  the  case  of  a  borough,  that  the  electors 
have  "  freely  and  indifferently  elected  and  chosen  A.  B.,  and 
CD.,  Esquh-es,  to  be  burgesses  to  serve  for  the  said  borough" 
— and  in  the  case  of  a  county — "  have  freely  and  indifferently 
elected  and  chosen  two  knights,  of  the  most  fit  and  discreet 
of  the  said  county,  girt  with  swords,  to  wit,  E.  F.  and 
G.  H.,  to  be  knights  of  the  said  parliament for  the 

•  Ante,  p.  347,  ei  uq..  Chapter  XVIII.      f  Ante,  p.  480,  481,  679. 

X  Rogers  on  Election  Committees,  130. 

^  Reading,  B.  &  Aust.  414  [a.  d.  1842],  arguendo. 
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comraoDalty  of  the  county  of  ."*  When,  therefore,  the 
petition  is  produced,  it  is  found  to  point  to  the  poll ;  and  when 
that  also  is  before  the  committee,  they  have  the  whole  field  of 
action,  and  those  who  may  act  on  it,  opened  before  them. 

It  is  needless  to  say,  that  the  witness  called  for  no  other  pur- 
pose than  to  produce  the  poll,  and  examined  no  further  than  as 
to  the  authenticity  of  the  poll-books,  cannot  be  cross-examined 
beyond  that  point.  The  attempt  was  made  in  two  instances, 
in  the  year  1842,  but  in  vain:  in  the  Weymonthy^  and  the 
Blackburn  cases:!  the  committee  requiring,  in  each  instance, 
the  cross-examination  to  be  confined'  to  the  poll-books. 

The  course  of  procedure  at  and  after  the  election,  with  refer- 
ence to  the  safe  custody  of  the  poll-books,  in  English  elections, 
has  been  expMined  in  full  detail,  in  a  previous  chapter  :§  where 
it  will  be  seen  that  the  poll-books,  immediately  after  the 
election,  find  their  way  to  the  clerk  of  the  crown,  who,  on 
receiving  a  warrant  from  the  chairman  of  the  Select  Committee, 
attends  it,  to  produce  the  poll-books :  and  *^'  such  production 
shall  be  sufficient  primd  fade  proof  of  the  authenticity  of  the 
said  poll-books.''  ||  This  act,  it  may  be  observed,  was  not  passed 
till  the  year  after  the  cases  above  cited  were  decided ;  nor  does 
it  affect  the  propriety  of  them.  The  first  reported  case,  after 
the  passing  of  statute  6  Vict.  c.  18,  with  reference  to  the  produc- 
tion of  the  poll-books,  under  s.  96,  was  that  of  lyartmouth,^ 
The  poll-books  were  produced  by  the  clerk  of  the  crown,  who  on 
being  asked  to  put  them  in,  hesitated ;  saying,  that  as  they  were 
deposited  in  the  custody  of  the  clerk  of  the  crown,  and  as  he  was 
an  officer  of  the  House,  they  were  supposed  to  be  in  the  pos- 
session of  the  House ;  and  that  the  proper  course,  therefore, 
would  be  for  himself  to  attend  with  them  as  often  as  the  com- 
mittee might  require.  The  committee,  however,  was  of  opinion 
that  the  poll-books  ought  to  be  put  in,  and  they  were  accord- 
ingly delivered  to  the  committee  clerk,  and  put  in. 

It  is  to  be  observed,  that  the  statute  constitutes  this  produc- 
tion of  the  poll-books,  only  primd  Jade  evidence  of  authenticity; 

*  Post,  Appendix,  pp.  447,  448. 
t  Weymouth,  B.  &  Aust.  106  [a.  d.  1842], 

t  Id.  321  ;  and  see  the  cases  cited  at  note  (1))  p.  322  ;  and  Ipswich, 
K.  &  O.  339. 
§  Ante.  p.  222,  et  seq.  Chapter  IX. 
II  5  6t  6  Vict,  c  18,  B.  96,  post,  309,  a. 
t  B.  &  Am.  460  [a.  d.  1845]. 
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leaving  it  open,  to  those  interested,  to  impeacli  that  authenticity 
by  any  facts  available  for  that  purpose,  as  by  shovdng  immi- 
compliance  with  statutory  requisitions.  Various  objectiona  were 
taken,  before  the  committees  of  1848,  on  these  grounds,  but  in 
every  instance  ineffectually.  The  provisions  of  the  statute  in, 
for  instance,  s.  03,  were  held  directory  only.*  Only  slight  evi- 
dence of  identification  was  required.t  In  one  case,t  the  retom- 
ing  officer  had  not  sealed  up  the  poll-books,  thinking  it  need- 
less, as  he  never  parted  with  them  till  he  delivered  them  to  the 
clerk  of  the  crown ;  and  had  not  tendered  them  to  the  candi- 
dates to  be  sealed,  because  they  had  left  the  town  before  he  bad 
the  opportunity  of  doing  so.  For  these  reasons  it  was  con- 
tended that  the  supposed  poll-books  ^'were  no  poll-books  in  the 
eye  of  the  law,  on  the  table  of  the  committee:"— but  the  com- 
mittee, without  hearing  argument  on  the  other  side,  properly 
held  the  poll-books  to  be  sufficiently  proved. 

If  the  poll-books,  or  any  of  them,  are  lost,  or  dbstbotbo, 
Beeondary  evidence  of  them  may  be  given,  as  explained,  in  a 
former  chapter. § 

The  proof  of  almost  every  kind  of  official  and  qtuui  official 
and  public  documents,  which  can  be  required  to  be  adduced  in 
evidence  before  the  Select  Conmiitte,  has  been  greatly  fiusili- 
tated  and  simplified  by  the  statutes  referred  to  at  the  commence- 
ment of  the  present  chapter  ;||  and  will  be  found,  in  extenso, 
in  the  various  sections  of  the  acts.1[ 

It  may  here  be  useful  to  explain  the  principles  on  which  offi- 
cial registers— speaking  especially  of  those  all-important  ones 
relating  to  births,  marriages,  and  deaths— are  received  in  evi- 
dence in  this  country,  and  the  mode  in  which  they  are  presented 
for  that  purpose. 

These  official  reglstera,  it  will  be  observed,  are  admissible 
without  their  authenticity  being  confirmed  by  the  test  of  the 
cross-examination  of  those  who  prepared  them  ;  and  this,  partly 
from  public  policy,  and  from  the  very  necessity  of  the  case. 
The  entries  thus  made,  being  of  a  public  nature,  it  would  often 
be  difficult  to  prove  them  by  means  of  sworn  witnesses: — but 

•  Kidderminster,  P.  R.  &  D.  262. 

t  Aylesbury,  P.  R.  &  D.  84. 

t  Horsham  (2nd),  P.  R.  &  D.  248. 

$  Ante,  p.  409,  note. 

II  Ante,  p.  584,  et  $eq, 

t  Pobt,  p.  306,  et  seq. 
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it  is  to  be  recollected  that  those  entrusted  with  the  duty  of 
doing  so,  are  responsible  public  officers;  having  no  interest 
whatever  in  falsification  or  suppression  of  any  kind ;  liable  at 
any  moment  to  detection,  were  such  an  infamous  attempt  to  be 
made ;  and  they  are,  moreover,  generally  speaking,  persons  of 
experience  and  integrity,  with  every  motive  to  accuracy  and 
vigilance.  These  entries  are  made,  and  their  registers  are  kept, 
moreover,  often  under  the  sanction  of  an  oath,  or  under  that  of 
official  duty.  To  satisfy  these  conditions,  however,  a  docu- 
ment sought  to  be  admitted  in  evidence  must  be  what  the  law 
requires  to  be  kept  for  ike  public  benefit ;  the  entries  must  be 
made  promptly ;  by  the  person  required  by  law  to  do  so ;  and 
in  the  mode  which  may  have  been  prescribed  by  the  law. 
Thus  supported,  documents  come  armed  with  great  and  rarely 
impeachable  authority ;  and  avail  for  almost  every  imaginable 
purpose,  in  evidencing,  conclusively  and  permanently,  in  all 
courts  of  justice,  both  public  and  private  rights. 

In  consequence  of  the  great  importance  of  preserving  paro- 
chial registers  in  a  state  of  security,  the  law  allows  their  con- 
tents to  be  shown  by  proper  copies;  and  the  legislature  fre- 
quently prescribes  how  such  shall  be  made.  In  many  cases, 
the  parties  who  have  the  custody  of  these  instruments  are  un- 
willing to  allow  them  to  be  removed,  and  their  production 
cannot  be  enforced :  and  that  7um-pi*oduction  is  really  for  the 
public  benefit.* — Questions  constantly  arise  as  to  the  identity 
of  persons  mentioned  in  these  records ;  and  in  this  matter  the 
law  is  not  unreasonable,  and  allowing  for  the  difficulties  often 
attending  the  production  of  such  proof,  seizes  hold  of  slight 
evidence :  such  as  a  correspondence  between  the  names,  trades, 
professions,  residences,  and  ages  of  parties.t  Nay,  in  ordinary 
cases,  ^^  where  no  circumstances  tend  to  raise  a  question  as  to 
the  parties  being  the  same,  mere  identity/  of  names  is  some- 
thing," said  Lord  Denman,^  '^  from  which  an  inference  may 
be  drawn.  If  the  name  were  only  John  Smith,  which  is  of 
very  frequent  occurrence,  there  might  not  be  much  ground  for 
drawing  the  conclusion :  but  Hem^  Thomas  JRyder,^'  the  name 
then  in  question,  '^  are  not  so  numerous The  transac- 
tions of  the  world  could  not  go  on,  if  such  an  objection"  as  that 
founded  on  the  want  of  strict  evidence  of  identity  *'were  to 

•  Per  Parke,  B.,  Sayer*  v.  Clomp,  2  Exch.  411,  412. 

t  Rtiwe//  V.  Smyth,  9  M.  &  W.  314  ;  Smith  v.  Hmderton,  id.  798. 

t  Roden  V.  Ryde,  4  Q.  B.  633. 
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prevail.  It  is  unfortunate  that  the  doubt  should  ever  bave  been 
raised  ;  and  it  is  best  that  we  should  sweep  it  away  as  soon  as 
we  can."  This  is  one  of  those  instances  of  vigorous  good  sense 
in  the  admin isti-ation  of  justice,  which  characterized  that  dis- 
tinguished judge. 

In  the  recent  case  of  Sayer  v.  Glossap  already  referred  to,  in 
order  to  prove  a  marriage,  an  examined  copy  was  given  in  evi- 
dence of  marriage  between  one  Joseph  Glossop  and  the  female 
defendemt.  A  witness  proved  that  he  knew  Joseph  Glossop, 
who  was  alive,  and  his  handwriting ;  and  that  the  handwriting 
of  the  name  "  Joseph  Glossop"  in  the  register,  was  that  of  the 
person  whom  he  knew.  It  was  held  by  Baron  Parke  that 
this  evidence  sufficed,  without  producing  the  original  register  ; 
and  the  court  sustained  the  ruling.  '^  If  in  point  of  law,"  said 
the  Lord  Chief  Baron,  ^^  you  cannot  compel  a  person  who  has 
the  custody  of  a  document  to  produce  it,  there  is  the  same 
reason  for  admitting  other  evidence  of  its  contents,  as  if  its  pro- 
duction were  physically  impossible."  "  I  will  carry  my  Lord's 
illustration  a  little  further" — said  the  present  Lord  Cranworth, 
C,  then  Baron  Rolfe.  "  Suppose  we  heard  that  placards,  con- 
taining treasonable  words,  were  posted  up :  and  that  a  witness 
were  to  say— he  saw  a  man  chalk  certain  words  up,  and  that 
those  words  were  in  the  handwriting  of  A.  B,:  surely  that 
would  be  good  evidence  against  A.  B.,  as  the  production  of  the 
writing  itself  would  be  impossible."*  "I  think,"  said  Lord 
Abinger,  in  the  case  oi  Mortimer  v.  M^Callanyf  *'a  case  has 
been  aptly  put  by  my  brother  Alderson  : — if  a  writing  were  on 
a  wall,  might  you  not  give  evidence  of  the  character  of  the 
handwriting,  as  probable  evidence  of  who  wrote  it,  without  pro- 
ducing: the  wall  in  court  ?" 

It  has  been  thought  useful  to  cite  these  authorities,  because 
they  are  applicable  to  points  often  raised  suddenly,  in  cases 
coming  before  committees,  and  requiring  principle^  in  order  to 
dispose  of  them  promptly  and  satisfactoril3\ 

A  casej  before  a  recent  Select  Committee  affords  a  strong 
illustration  of  the  necessity  of  accurate  information  being  pos- 
sessed by  its  members,  of  the  leading  principles  of  the  law  of 
evidence.     It  had  become  necessary,  in  a  scrutiny,  for  the  pur- 

•  2  Exch.  411.  t  6  M.  &  W.  68. 

X  P return's  case,  Lancaster  (2nd)  [a.  d.  1848],  P.  R.  &  D.  161— 
164. 
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pose  of  invalidating  a  vote  on  the  ground  of  the  voter's  having 
received  parish  relief,  to  prove  his  marriage.  The  supei-intendent 
registrar  before  whom  it  had  been  celebrated,  and  the  marriage 
register,  signed  by  himself,  were  before  the  committee :  the 
entry  was  also,  in  conformity  with  the  act  (6  &  7  Will.  4,  c. 
86),  signed  by  two  witnesses  of  the  marriage,  one  of  whom  was 
dead ;  and  the  other,  eighty  years  old,  being  ill  and  infirm,  had 
not  been  brought  to  London.  The  committee  actually  refused 
to  receive,  as  proof  of  the  marriage,  the  evidence  of  the  super- 
intendent registrar  who  had  been  present  at  it ;  or  of  subsequent 
cohabitation  as  man  and  wife  ;  or  the  register  itself,  made  and 
signed  by  the  superintendent  registrar  himself,  present  before 
them ;  conceiving  that  it  was  necessary,  "  as  the  best  evi- 
dence,^ ^  to  call  the  surviving  witness  of  that  marriage.  They 
refused,  moreover,  an  adjouniment,  for  the  purpose  of  adducing 
medical  evidence  of  the  inability  of  that  *  witness'  to  attend. 
These  facts  appear  scarcely  credible  j  but  they  are  on  record, 
together  with  the  arguments  and  authorities  pressed  upon  the 
committee.  Here  was  abundantly  ample  evidence  to  prove  the 
fact  of  marriage, — evidence  acted  upon  daily  and  hourly  in  the 
most  important  cases  coming  before  courts  of  justice,  for  at  least 
a  centuiy, — yet  rejected  by  a  court  of  justice  of  the  highest 
dignity,  and  whose  judgments  are  absolutely  final  and  irre- 
vocable. The  evidence  thus  rejected,  might  have  afibcted  the 
sole  remaining  vote  on  which  a  month's  ruinously-expensive 
scrutiny  was  depending. 

The  proof  of  Irish  polls  corresponds  precisely  with  that  of 
English  polls,  by  the  recent  statute.  * 

The  proof  of  Scotch  polls  depends,  at  present,  upon  statutes 
2  &  3  WiU.  4,  c.  66,  ss.  32,  33,  34,t  and  6  &  6  Will.  4,  c.  78, 
ss.  6,  7,  8.J:  While  these  acts  make  due  provision  for  the  au- 
thenticity and  safety  of  the  poll-books  during  the  election,  they 
contain  none  similar  to  the.  valuable  enactments  recently  intro- 
duced into  the  English  and  Irish  statutes,  for  the  safe  custody 
of  the  polls  after  the  election. 

Scotch  polls  are  produced  before  the  Select  Committee,  by 
the  sheriff  clerk  of  the  county  in  which  the  election  occurred. 
In  these  cases,  also,  committees  properly  show  a  disposition  to 
discourage  captious  opposition  to  the  admissibility  of  the  polls, 

♦  13  &  14  Vict.  c.  69,  8S.  99—102,  po»t,  137,  138,  a. 
t  Post,  pp.  29,  30,  A.  X  Post,  p.  40,  a. 
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though  consideruig  in  one  instance^  that  the  poll-books  had 
been  "  kept  Tery  cardeady."*  They  had,  for  a  short  time,  been 
in  the  custody  of  a  clerk  of  the  agent  of  the  sitting  member :  bat 
the  clerk  proved  that  they  had  not  been  altered,  whilst  in  his 
custody.  A  strenuous  effort  was  made,  but  in  vain,  to  induce 
the  committee  to  reject  the  poll-books. 

Thus  much  for  the  evidence  by  which  all  necessary  ftBusts  are 
to  be  established  to  the  satisfaction  of  that  important  court  of 
justice,  a  Select  Committee :  a  branch  of  the  law  which  has 
been  recently  so  materially  modified  and  improved  by  the  legis- 
lature, as  greatly  to  facilitate  the  administration  of  justice  before 
a  tribunal  formerly  as  much  harassed  and  fettered  by  compli- 
cated and  refined  technicalities,  as  were  the  other  courts  of  jus- 
tice. 

The  immense  changes  effected  by  the  act  enabling  and  com- 
pelling PARTIES  to  be  examined — those  most  deeply  interested, 
in  the  just  adjudication  upon  litigated  rights  and  liabilities,  and 
best  tUtle  to  throw  light  upon  them ->  are  such  as  have  already 
effected  a  complete  revolution  in  the  administration  of  justice  in 
this  country.  Those  changes  have  extensive  ramificatiaru, 
which  require  to  be  watched  with  great  care,  in  adapting  the 
old  to  the  new  law  of  evidence. 

♦  Jnvernesthire,  K.  &  O.  300,  302  [a.  d.  1835]. 
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It  cannot  be  too  frequently  repeated,  that  a  Select  Committee  is,  to  all 
intents  and  purposes,  a  judicial  tribunal,  formed  of  members  of  the 
House  of  Commons, — as  much  a  judicial  tribunal  as  the  Court  of 
Queen's  Bench  would  be,  if  the  House  of  Commons  had  conferred  on 
it  the  power  of  deciding  on  election  petitions:* — and  that  (with  one 
or  two  special  exceptions)  the  same  rules  of  evidence  and  law  prevail 
there,  as  before  any  other  tribunal. f  By  the  *  practice '  of  a  Court, 
is  meant  simply  its  mode  of  procedure,  as  regulated  by  statute,  or 
common  law.  The  latter,  is  evidenced  by  usage  :  for  the  acquiescence 
in  constant  proceedings,  as  well  by  the  judges,  as  by  its  experienced 
officers,  denotes  that  those  proceedings  are  reasonable,  and  condu- 
cive to  the  orderly  and  ejQicient  administration  of  justice ;  seeing  that 
had  they  been  found  objectionable,  a  change  would  soon  have  been 
effected  in  them.^  When  once  a  course  of  practice  has  been  thus 
settled,  having  stood  so  many  tests  of  fitness,  it  ought  not  to  be 
departed  from  without  great  caution,  and  af^er  due  deliberation.  It 
is  better  that  an  individual  inconvenience  should  be  submitted  to, 
than  that  it  should  disturb  the  operation  of  a  rule  which  has  prevented 
a  thousand  such :  wherefore,  in  every  application  to  the  court  to 
relax  a  rule  of  practice,  it  discreetly  weighs  the  matter  in  its  bear- 
ings and  consequences,  and  pauses  before  creating  a  precedent.  If 
imduly  pressed  on  any  particular  exigency,  by  arguments  drawn 
from  hardship,  it  may  be  well  to  act  upon  the  celebrated  apophthegm 
of  Lord  Tenterden,  hard  cases  make  bad  law.  If  a  rule  is  to  be  relaxed 
on  every  pinching  application  of  it,  surely  it  ceases  to  be  a  rule,  and 
should  be  in  terms  abrogated. 

These  observations  may  show  the  propriety  with  which  Select  Com- 
mittees adhere  to  the  settled  order  of  procedure ;  and  the  result  is,  a 
much  closer  approach  towards  system  and  uniformity,  than  the  fluc- 

*  Hansard,  vol.  62.  c.  1061.     Lord  J.  Russell  (25th  April,  1842). 
t  Ditto,  c.  1065.    Sir  W.  Follett  (ditto). 

t  See  Chit.  Gen.  Prac.  of  the  Law,  iii.  p.  35. 
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tuating  condition  of  election  law  might  have  excused.     The  manifett 
ohjecl  of  the  committee  it  to  act  according  to  law  in  every  instance, 
and  do  all  t/iings  decent li/,  and  in  order :  to  consult  at  once  private  and 
public  interests,  by  economising  time  and  expense,  but  not  by  impa- 
tience or  precipitation  :  for  they  remember  that  the  jupguent  which 
they  are   ultimately   to  pronounce,   is  conclusive,    and    irreversible. 
Rules  arc  prescribed  for  the  due  performance   of  their  respective 
duties,  by  witnesses,  counsel,  and  agents, — and,  in  short,  the  court 
is  armed  with  nil  necessary  authority  for  conducting  its  proceedings 
throughout,  with  dignity  and  effect. 

On  a  reference  to  preceding  chapters,  it  will  be  found  that  several 
important  topics,  usually  appearing  under  the  head  of  "  Practice,"  in 
Treatises  on  Election  Law,  have  been  already  disposed  of. 

The  sixteenth  Chapter,*  is  devoted  to  the  Petition,  and  the 
Petitioners. 

TTie  seventeenth  Chapter,f  to  Lists  of  Objections  to  Voters 
in  cases  of  Scrutiny. 

The  six  Chapters,t  also,  devoted  to  *'  The  Jurisdiction  of  the 
Select  Committee,  Original  and  Appellate,"  will  be  found  fre- 
quently dealing  with  matters  which  might  have  been  separately, 
though,  as  it  was  conceived,  less  advantageously  discussed  under  the 
head  of  Practice. 

The  twenty-fourth  Chapter,§  on  Agency;  and 
The  twenty-fifth  Chapter,!!  on  Evidence,  will  be  seen  to  contain 
many  topics  also  referable  to  the  head  of  Practice,  and  capable  of 
being  discussed  as  satisfactorily  under  any  of  these  three  heads. 

This  was  designedly  done,  in  order,  as  far  as  practicable,  to  restrict 
the  present  chapter  to  those  topics  which  appear  to  fall  strictly  and 
legitimately  within  its  scope  and  limits — viz.  the  practical  procedure  of 
committees,  and  the  parties  before  them. 

The  constitution  and  functions  of  the  Select  Committee  itself  have 
been  fully  explained  in  the  fourteenth  Chapter.^  When  it  has  once 
been  formed,  *  the  legality  of  its  appointment  cannot  be  called  in 
question  on  any  ground  whatever.'**  On  its  first  assembling,  the 
names  of  the  members  are  called  over;  and  if  all  be  present,  the  room 

•  Pp.  301—322. 

t  Pp.  323—328. 

t  Pp.  328—559. 

§  Pp.  560—680. 

II  Pp.  681— 628. 

f  Ante,  pp.  271—289. 

•♦  Election  Pet.  Act,  1848,  s.  68,  ante,  pp.  283,  284. 
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is  cleared  for  deliberating  upou  the  order  of  procedure.  The  parties 
are  then  called  in,  and  informed  that  the  committee  has  come  to 
certain  Resolutions,  called  **  Preliminary,"  or  *•  The  usual  Resolu- 
tions," and  which  are,  in  effect,  a  little  code  of  election  practice,  with 
reference  to  the  principal  points,  and  adopted  with  little  variation  by 
almost  all  election  committees.*  Occasionally,  however,  this  is  not  the 
case.  The  Lyme  Regis  committee,  for  instance,f  passed  only  one  for 
the  exclusion  of  witnesses  from  the  room. 


Preliminary  Resolutions. 

I.  That  counsel  will  not  be  allowed  to  go  into  matters  not  referred 
to  in  their  opening  statement;  without  a  special  application  to  the 
committee  for  permission  to  do  so. 

II.  That  if  costs  be  demanded  by  either  party  under  the  statute 
11  &  12  Vict.  c.  98,  the  question  must  be  raised  immediately  after  the 
decision  on  that  particular  case  ;  unless  the  committee  shall  otherwise 
decide. 

III.  That  the  committee  expect  that,  with  respect  to  cases  of 
BRIBERY,  which  it  is  intended  to  bring  home  to  the  sitting  member,  or 
his  agents,  the  counsel  for  the  petitioners  will  now  state  the  names  of 
the  electors  bribed,  and  those  of  the  persons  who  actually  gave  the 
bribes : — 

IV.  The  committee,  however,  reserving  to  themselves  a  power, 
upon  the  special  application  of  counsel,  to  proceed  with  any  case  which 
tends  to  inculpate  any  principal  or  agent,  the  knowledge  of  which  case 
has  been  brought  out  before  the  committee  in  the  progress  of  the  investi- 
gation ;  and  of  the  circumstances  of  which,  the  parties  cannot  be  rea- 
sonably supposed  to  have  been  previously  cognizant. 

V.  That  with  respect  to  treating,  the  committee  will  expect 
counsel  to  state  the  times  and  places  where  such  treating  is  alleged  to 
have  taken  place : — 

VI.  The  committee,  however,  reserving  to  themselves  a  discre- 
tionary power,  as  in  the  case  of  bribery. 

VII.  That  all  witnesses  do  withdraw^  and  that  no  person  shall  be 
examined  as  a  witness  who  shall  have  been  in  the  room  during  any  of 
the  proceedings  (with  the  exception  of  the  agents  whose  names  shall  he 
handed  in),  without  the  special  leave  of  the  committee. 

*  Those  used  in  the  Carlisle  Committee  of  1 848  have  been  selected,  with 
only  slight  variations  suggested  by  a  consideration  of  the  resolutions  of 
many  committees. 

t  Print.  Min.  p.  1,  a.o.  1848. 
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The  chairman  of  the  Ayhtbury  case,*  [1851],  sabjoined  to  tbae 
retolutioiis  the  following  authoritative  and  significant  intimation. 

'*  That  the  committee  had  further  instructed  htm  to  inform  counsel 
tliat  they  hoped  that,  in  conducting  the  case,  counsel  would  confine 
themselves,  with  reference  to  points,  as  far  as  possible,  to  the  quotation 
of  legal,  and  not  parliamentary  decisions."  f 

The  main  object  of  these  resolutions  is,  to  do  justice  towards  those 
subjected  to  charges  of  bribery  and  treating,  by  securing  them  against 
surprise ;  and  at  the  same  time  to  reserve  to  the  committee  ample  dis- 
cretionary power,  on  the  special  application  of  coansel,  of  following  up 
disclosures  made  incidentally  and  unexpectedly  in  the  course  of  the 
evidence.  The  provision  respecting  costs,  is  intended  to  secure  ap- 
plication for  them  being  made  to  the  committee  while  the  facts  of  the 
particular  case,  in  respect  of  which  the  applicatiou  is  made,  are  fresh 
in  their  mind.  The  remaining  resolution,  prohibiting  the  examination 
of  all  but  the  specified  witnesses,  without  the  special  leave  of  the 
committee,  was  the  subject  of  discussion  in  the  preceding  chapter. 

A  reference  to  the  appendix  will  show  the  necessity  of  vigorous  ^ 
forts  being  made  by  the  committee  to  avoid  perplexity  and  confusion 
in  dealing  with  even  a  solitary  petition,t  which  may  be  levelled  at  the 
return  of  all  the  sitting  members  for  a  county  or  a  borough ;  and  em- 
brace as  against  all,  or  any  of  them, — who,  again,  may  sever  in  their 
defences, — every  ground  enumerated  in  the  six  preceding  chapters  ap- 
propriated to  these  subjects,  for  avoiding  the  election;  including  bribery, 
treating,  violence,  disqualification,  irregularities  in  the  conduct  of  the 
election,  and  an  extensive  and  complicated  scrutiny.  There  may  he, 
moreover,  several  petitions  against  the  same,  or  several,  sitting  mem- 
bers ;  and  they,  in  their  turn,  may  exercise  the  right  of  attacking 
their  opponents  by  recrimination. 

A  careful  consideration  of  most,  if  not  all  the  reported  decisions  of 
Election  Committees,  especially  the  printed  minutes  of  those  which 
sate  in  the  session  of  1848,  may  show  a  prevalent  disposition  on  all 
sides,  but  by  no  means  uniformly,  to  dispose  first  of  those  portions  of 
the  case  which  may  at  once  conclude  the  inquiry.  If,  for  instance, 
one  part  of  the  case  be  an  imputed  disqualification  of  the  sitting  mem- 
ber, as  holding  a  disabling  office,  or  contract,  or  in  respect  of  a  defi- 
cient property  qualification,  or    any  other  personal  disability  to  be 

•  George  Alexander  Hamilton,  Esq.,  1848. 
t  Print.  Min.  p.  7. 

X  See,  for  instance,  the  Precedents  of  Petitions,  Nos.  16  to  22,  both  in- 
clusive. 
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elected  or  to  sit ;  or  if  there  be  any  charge  of  an  illegality  in  the 
conduct  of  the  election  rendering  it  wholly  void,  it  is  natural  and 
reasonable  to  expect  that  such  would  be  first  disposed  of,  which  would 
save  a  protracted  and  ruinously  expensive  and  futile  inquiry;  and 
this  has  been  recently  done  in  more  than  one  instance,  without  the 
consent,  and  even  against  the  wish,  of  one  of  the  parties. 

These  matters,  however,  will  be  adverted  to  in  their  order. 

The  preliminary  resolutions  having  been  read,  the  short-hand  writer 
is  sworn  by  the  chairman,*  well  and  truly  to  take  down  the  evidence 
given  before  the  committee ;  and  from  day  to  day,  as  occasion  re- 
quires, to  write,  or  cause  the  evidence  to  be  written  in  words  at 
length  for  the  use  of  the  committee.  He  also  supplies  copies  of  the 
evidence  to  the  agents,  if  they  require  it.  He  is  sworn  only  once,  at 
the  commencement  of  the  proceedings.  The  minutes  of  the  evidence 
are  in  practice  oflen  amended  on  the  consent  of  the  parties ;  but  this 
ought  to  be  done  very  cautiously,  for  the  House  may  afterwards  re- 
quire, as  they  usually  do,  the  minutes  to  be  printed ;  and  it  may  be  of 
importance  for  them  to  see  how  a  particular  witness  has  varied  or 
prevaricated  in  giving  his  testimony.  In  Courts  Martial  the  rule  is 
very  strictly  observed.  No  question  or  answer  can  under  any  circum- 
stances be  erased  or  obliterated  when  once  recorded  on  the  minutes  ; 
though  any  qualification  or  explanation  that  may  be  deemed  expedient, 
may  afterwards  be  added.  The  reason  assigned  is,  that  the  authority 
which  has  to  review  the  sentence  should  have  the  most  ample  means 
of  judging,  not  only  of  any  discrepancy  in  the  statement  of  a  witness, 
but  of  any  incident  which  may  be  made  the  subject  of  remark  by 
either  party  in  addressing  the  court.f  The  decision  of  the  Select  Com- 
mittee, it  is  true,  is  final  between  the  parties ;  but  they  are  required 
to  specify  names  in  their  report  to  the  House,  with  reference  to  serious 
charges,  exposing  them  to  penalties  and  punishments ;  and  the  com- 
mittee is  also  at  liberty  to  report  to  the  House  any  other  matters  they 
please.l  If  it  be  known  moreover  that  litera  scripta  manet,  that 
consideration  will  render  both  counsel  and  witnesses  more  careful  in 
their  questions  and  answers,  than  if  it  were  taken  for  granted  that 
what  they  did  not  wish  to  appear,  might,  with  a  little  persuasion  of  the 
committee,  be  obliterated.  Witnesses  may  be  deservedly  indicted 
for  peijury,§  in  respect  of  the  very  answers  which  may  have  been 
expunged  from  the  notes :  and  it  would  be  obviously  more  satisfactory 

•  Elect  Pet.  Act,  1848,  s.  82. 

t  SimnioDS  on  the  Practice  of  Courts-Martial,  p.  224,  4th  ed.  (1852.) 

X  Elect.  Pet.  Act,  1848,  s.  87. 

§  Id.  8.  85. 

B  E  2 
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to  all  parties  to  find  an  exact  correspondence  between  the  original 
notes  of  the  short-hand  writer,  and  the  printed  minutes  on  which 
the  House  of  Commons  acted,  in  ordering  a  prosecution.  In  the 
Leicester  ^  case,  [a.d.  1848],  counsel  objected  to  the  course  of  ex- 
amination which  was  being  carried  on,  and  applied  to  have  the 
answer  just  given  expunged  from  the  minutes;  but  after  argument 
and  deliberation,  the  committee  ''resolved  that  the  last  question 
and  answer  be  allowed  to  remain."  So  in  the  Kidder minsier  case 
[a.d.  1848],t  the  committee,  finding  that  the  question  asked  re- 
lated  to  an  Inn  not  included  in  the  list  of  treating,  resolved  that  **  the 
question  be  struck  off  the  minutes."  So  in  the  Bodmin  case,{  [a.d. 
1848],  a  question  was  expunged  on  the  same  grounds  as  in  the 
Leicester  case. 

It  ought  not,  however,  to  be  expected  that  the  notes  should  be 
loaded  with  inadvertent  and  irrelevant  matter,  nor  ought  there  to  be 
any  occasion  for  its  being  done ;  and  it  would  render  even  the  com- 
mittee itself  all  the  more  watchful,  if  aware  that  what  was  once  re- 
corded on  so  serious  an  occasion,  must  stand,  as  a  record  of  negligence, 
or  indiscretion  on  their  part,  or  that  of  counseL 

The  names  of  counsel  and  agents  are  handed  in  to  the  committee ; 
and  it  is  necessary  to  be  very  careful  in  including  the  names  of  those 
agents  whom  it  is  intended  to  call  as  witnesses,  under  the  seventh 
preliminary  resolution. § 

The  petition  is  then  read,  and  the  committee  determine  on  the 
order  in  which,  if  there  may  be  more  than  one,  they  are  to  be  taken. 

By  the  46th  section  of  the  Election  Petitions  Act,  1848,  it  is  enacted 
that  all  election  petitions  received  by  the  House  shall  be  referred  to 
the  general  committee;  and  that  after  having  been  reported  on  by  the 
Examiner  of  Recognizances  that  the  recognizances  are  unexception- 
able, a  list  of  the  petitions  is  to  be  made  out  by  the  general  committee, 
arranged  in  the  order  in  which  they  were  so  reported  on.  By  the  forty- 
eighth  section,  where  there  are  more  than  one  relating  to  the  same 
election,  the  general  committee  must  suspend  their  proceedings  in  re- 
spect of  them,  till  they  have  been  reported  on  by  the  examiner ;  when 
they  are  to  be  placed  at  the  bottom  of  the  list,  bracketed  together, 
and  '*  afterwards  dealt  with  as  one  petition  " — that  is,  referred  to  one 
and  the  same  select  committee.     The  order  in  which  the  select  com- 

•  Print-  Min.  pp.  114,115. 
t  P.  R.  &  D.  265. 
X  Id.  134. 

$  For  the  discnssioos  which  may  arise  on  these  points,  see  the  Horsham 
case,  2i6t  August,  1848.— -Print.  Min.  173—175. 
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mittee  will  take  the  petitions  may  be  the  subject  of  agreement  between 
the  parties ;  but  in  strictness,  that  which  was  first  presented  to  the 
House,  and  "  appears  first  on  the  Journals,"  is  to  be  taken  first.  This 
was  the  course  taken  '*  without  there  being  any  objection,"  in  the 
Jylesbury  case  [a.d.  1848];*  when  two  petitions  were  presented,  re- 
spectively by  electors,  against  eadi  of  the  two  sitting  members.  When 
two  petitions  are  presented  to  the  House  on  the  same  day,  they  will 
be  read  by  the  committee  in  the  order  in  which  they  stand  in  the 
Journals,  not  in  the  Votes,  which  may  be  erroneous.  When  such  is 
the  case,  the  mistake  is  set  right  in  the  Journal,  under  the  direction 
of  the  Speaker  and  the  Chief  Clerk.  The  notes  are  often  made  up 
hastily  and  in  confusion,  but  the  Journal  appears  at  weekly  intervals, 
and  is  made  up  with  great  care.f  Here  it  may  be  observed,  that 
before  the  year  1828,  electors  who  had  voted  Jb?'  the  sitting  member 
had  no  means  of  becoming  direct  parties  to  the  petition ;  and  if  he, 
for  any  reason  creditable  or  discreditable,  withdrew  from  the  inquiry, 
they  were  left  undefended.  In  the  year  1828,  this  defect  was  re- 
medied by  statute  9  Geo.  4,  c.  22,  ss.  10,  12;  and  now  by  the  19th 
section  of  the  Election  Petitions  Act  1 848,  any  elector  may  be  ad- 
mitted to  defend  the  return  or  oppose  the  prayer  of  the  petition,  in 
the  room  of,  or  "as  a  parti/,  together  with  the  sitting  member." 

There  may,  of  course,  be  any  number  of  petitions  in  respect  of  ihe 
same  election,  or  against  the  same  individual  member,  all  of  which, 
provided  the  recognizances  be  unobjectionable,  will  be  referred  to  the 
same  select  committee,  who  will  determine  the  order  in  which  they 
are  to  be  taken  ;  but  it  becomes  a  very  different  question  how  counsel 
are  to  be  heard  in  respect  of  such  petitions;  and  it  is  conceived  that  this 
is  a  matter  entirely  within  the  discretion  of  the  select  committee.  If  the 
petitioners  and  their  cases  be  distinct  from  each  other,  they  must  be 
taken,  if  required,  separately,  with  the  practical  incidents  of  such 
separation,  — namely,  each  being  treated  as  if  it  were  the  only  case 
before  the  committee  ;  but  if  the  cases  of  more  than  one  be  really  in 
substance  and  in  interest  identical,  arrangements  would  be  made  to 
avoid  the  serious  inconvenience  of  separate  examinations  of  wit- 
nesses, summings  up,  and  replies. 

*  TriDt.  Min.  1. 

t  In  the  Warwick  case,  Per.  &  K.  536  (1833),  the  Clerk  of  the  Journals 
was  called,  and  stated  that  the  Journal  is  published  about  a  week  after 
the  day  to  which  the  entry  relates ;  and  thai  there  is  always  a  copy  lying 
in  his  office,  which  is  a  public  one,  to  which  the  public  have  access  ;  and 
another  in  the  library  ;  and  another  is  given  to  the  Speaker ;  and  that  he 
publishes  a  list,  which  he  gives  to  any  one  who  applies  to  him,  and  on  that 
the  petitions  stand  in  the  same  order  as  in  the  Journals. 
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In  the  case  of  a  double  return,  and  the  two  or  more  memb^B  re^ 
turned  contesting  it,  then,  according  to  the  Resolutions  of  the  Hoote, 
of  the  18th  March,  1727 — 8,  *'  the  counsel  for  such  person  who  shall 
he  first  named  in  such  double  return,  or  whose  return  shall  be  imme- 
diately annexed  to  the  writ  or  precept,  shall  proceed  in  the  first  place."* 

The  petition  having  been  read  by  the  clerk,  the  time  has  arrived  for 
making  all  legal  objections  to  it ;  and,  first,  those  which  are  eztrinsie 
to  the  petition.  If  any  fraud  or  irregularity  have  been  used  in  present- 
ing it,  such  may  be  alleged,  inquired  into,  and  decided,  before  the  com- 
mittee enter  into  evidence  as  to  the  matter  contained  in  the  petitkm. 
Thus,  in  the  second  Canterbury  case  [a.d.  1797]]  f  one  set  of 
petitioners  convicted  the  other  of  having  got  up  their  petition  by  col- 
lusion with  the  sitting  member:  on  which  the  committee  resolved, 
**  that  the  fraud  alleged  against  the  petitioners  A.  and  B.  has  been 
proved.     That  the  said  petition  be  not  heard.'' 

A  petitioner  in  any  case,  by  becoming  such,  renders  his  whole  cod- 
duct,  with  regard  to  the  election,  amenable  to  inquiry,  in  order  to  the 
discover}'  of  objections  which  would  defeat  the  petition ;  and  in 
the  case  of  a  candidate,  with  the  further  view,  also,  of  showing  him 
to  be  incapacitated  in  the  event  of  a  re-election. ;{  Tf  there  be  s 
ground  for  suspecting  that  there  have  been  any  malpractices,  or  that 
the  signatures  to  the  petition  are  not  authenticated,  or  that  they  have 
been  procured  by  improper  means,  or  that  there  has  been  fraud  or 
improper  contrivance  in  setting  on  foot  the  petition,  that  fact  will  be 
inquired  into  in  the  first  instance.§  However  sufficient  the  petition 
may  be  upon  the  face  of  it,  it  is  competent  to  the  opposing  party  to  go 
into  evidence  to  show  that  the  petition  is  not  within  the  description 
contemplated  by  the  statute;  and  the  objection,  if  established,  will 
be  decisive  as  far  as  regards  such  petition.|| 

There  are  two  modern  cases  on  this  subject.  The  first  is  that  of 
Sligo,  [a.d.  1838]^  in  which,  but  only  at  the  close  of  the  petition, 
and  after  the  committee  had  given  their  decision  in  favour  of  the  sit- 
ting member,  they  were  applied  to  on  his  behalf  to  declare  the  petition 
frivolous  and  vexatious,  on  the  ground  that  it  had  been  got  up  by 

*  The  course  to  be  adopted  when  one  of  the  parties  to  a  double  return 
declines  to  defend  his  return,  is  prescribed  by  the  Election  Petitions  Act. 
1848.8.21.  ' 

t  Cliflbrd,  361  j  Orme  on  Elect.  365. 
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strangers  to  the  borough,  for  the  express  purpose  of  harassing  the  sit- 
ting member;  and  that  they  had  created  a  fund  called  **The  Spottis- 
wood  Subscription,  or  Irish  Election  Petition  Fund,"  tp  set  that 
petition  on  foot.  It  was  answered  by  the  counsel  for  the  petitioners 
<*  that  it  was  not  within  the  jurisdiction  of  the  committee  to  inquire 
whence  the  funds  came,  with  which  the  petition  is  prosecuted.  It  is 
not  among  the  matters  and  things  submitted  to  its  investigation."  The 
committee  resolved  that  the  sitting  member  should  not  be  allowed  to 
prove  the  origin  of  the  funds  till  he  had  given  evidence  to  impugn  the 
bond  fide  character  of  the  petition"  On  the  ensuing  day  the  sitting 
member's  counsel  declared  himself  unable  to  do  so ;  and  the  petition 
was  voted  not  frivolous  and  vexatious. 

This  case,  and  those  cited  in  text,  were  urged  on  the  Lyme  Regis 
[a.d.  1848]*  Committee,  on  the  fifteenth  day  of  the  inquiry ,t  when  it 
appeared  on  the  cross-examination  of  a  witness,  that  the  expenses  of  the 
petition  were  paid  by  a  third  person.  The  counsel  for  the  sitting  mem- 
ber therefore  applied  to  the  committee  to  stay  all  further  proceedings 
in  the  matter  of  that  petition:  that  it  was  not  bond  fide  that  of  the  peti- 
tioners, but  of  a  third  party,  and  was  in  violation  of  the  law  against 
maintenance.  It  was  answered,  that  admitting  the  fact  of  another 
person  having  agreed  to  bear  the  expense  of  the  petition,  that 
did  not  destroy  the  bond  fide  character  and  position  of  the  petitioners. 
Their  interest  was  preserved :  it  did  not  matter  who  paid  the  costs  of 
the  petition.  If  petitioners  were  obliged  to  pay  the  costs,  inquiries 
would  be  stopped,  and  corruption  go  unpunished.  On  a  subsequent 
day,  the  committee  Resolved,  "  after  serious  deliberation  on  the  cor- 
rupt relation  between"  the  third  person  in  question,  *<  and  certain  of 
the  voters,  and  having  ascertained  that  he  was  virtually  the  petitioner 
in  the  case,  they  bad  considered  the  propriety  of  stopping  the  further 
progress  of  it ;  but  that  under  the  existing  law,  they  have  no  such 
power."  No  reasons  were  given  for  the  conclusion  at  which  the 
committee  had  arrived ;  but  it  does  not  really  impugn  the  principle 
laid  down  in  the  text. 

The  various  intrinsic  objections  which  may  be  taken  to  a  petition,  have 
been  discussed  at  length  in  previous  chapters,  and  various  recent  decisions 
of  select  committees  will  be  there  found.J  In  the  Aylesbury  case  [▲.d. 
1848],  as  soon  as  counsel  bad  assented  to  the  order  in  which  the  two 
petitions  were  to  be  taken,  it  was  formally  objected  that  the  sole  peti- 
tioner in  that  which  had  been  selected,  had  had  no  right  to  vote  at  the 

•  P.  R.  &  D.  35. 
t  Print.  Min.  343. 
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election ;  and  that  coniequently  the  petition  could  not  be  heard.  £n- 
dence  was  then  called,  and  the  point  was  ai^ed  by  the  dlrectioD  of 
the  committee,  **  as  a  preliminary  objection.'*  The  committee  ulti- 
mately decided  that  the  voter  had  established  his  right  to  petition, 
and  resolved  **  that  the  case  must  proceed."* 

Whatever  legal  ground  there  may  then  exist  for  applying  for  an  sd- 
journment,  may  at  this  point  be  urged  on  the  committee ;  who  con- 
sidering, however,  the  heavy  additional  expense  entailed  by  sach  a 
procedure,  are  slow  to  grant  it,  and  may  make  pecuniary  terms 
on  the  part  of  the  applicant  conceding  a  condition  of  it.  In  the  Si. 
Ali'un's  cascf  [ad.  1851],  the  counsel  for  the  petitioners,  as  soon  ai 
the  committee  had  overruled  the  preliminary  objections  which  bad 
b«;en  made  to  the  efficacy  of  the  petition  mentioned  in  a  previoos 
chapter,^  applied  for  an  adjournment  on  the  ground  that  certain 
material  and  necessary  witnesses  for  establishing  the  case  of  the 
potitioners,  had,  either  to  avoid  being  served,  or  after  having  been 
served,  to  avoid  giving  evidence,  disappeared — some,  of  them  having 
been  carried  off  by  agents  of  the  sitting  member.  Proof  of  these 
facts  having  been  given,  the  committee  adjourned ;  and  two  subse- 
quent adjournments  on  the  same  ground  occurred,  before  the  peti> 
tioncr*8  counsel  stated  the  case  of  the  petitioner8.§ 

All  preliminary  points  having  been  disposed  of,  and  the  locus  standi 
of  the  various  parties  established,  the  next  step  is,  for  the  petitioner's 
counsel  to  open  the  matter  of  the  petition.  For  this  purpose,  it  is 
necessary  that  he  should  have  been  furnished,  and  in  time,  with  accu- 
rate and  ample  instructions ;  for  the  first  of  the  preliminary  resolutions 
preclddes  him  from  giving  any  evidence  of  matters  not  referred  to  in 
hi^  opening  speech,  without  a  special  application  for  permission  to  do 
so.  That  special  permission  a  committee  is  very  slow  to  give,  and 
only  on  the  strongest  grounds.  In  the  Southampton  case  |)  [a.d.  1842] 
the  counsel  for  the  petitioners  endeavoured  to  induce  the  committee  to 
allow  a  case  of  bribery  to  be  proved,  which  had  not  come  to  their  know- 
ledge till  after  the  opening  speech  had  been  made ;  but  the  committee 
refused :  for  it  was  not,  within  the  terms  of  their  resolution,  a  case 
*'  the  knowledge  of  which  had  been  brought  out  before  the  committee 
in  the  progress  of  the  investigation" 

The  OPENING  SPEECH  givcs  a  general  outline  of  the  entire  case, 
merely,  however,  indicating  the  fact  of  there  being  a  scrutiny  prayed 

•  Print.  Min.  pp.  1,2.  f  Id.  p.  12,  et  seq. 
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for,  inasmuch  as  the  statutory  lists  delivered  in  beforehand  to  the 
general  committee,  and  by  them  referred,  with  the  petition,  to  the 
select  committee,*  give  distinct  notice  of  every  specific  objection  to 
every  voter,  for  the  information  of  the  committee,  and  of  all  parties. 
It  is  only  in  cases  of  bribery  and  imputed  corruption,  that  in  each  in- 
stance must  be  specified  the  names  of  both  parties  to  the  bribe ;  alike 
whether  the  proof  be  aimed  at  the  sitting  member  or  his  agents,  or 
whether  the  object  of  the  petition  be  to  render  Ihe  election  null  and  void 
on  the  ground  of  general  corruption  f  It  is  not  absolutely  necessary 
to  open  any  particular  case  of  bribery  at  all.t  The  usual  course,  how- 
ever is  to  do  so,  and  also  to  hand  in  a  list  of  the  parties  bribed  and 
bribing ;  the  object  of  which  is,  in  the  language  of  the  chairman  of 
the  Derby  election  §  [a.  d.  1848],  "  that  every  person  who  is  charged 
with  being  bribed  should  know  distinctly  who  is  charged  with  bribing 
him — first,  as  far  as  the  committee  itself  is  concerned ;  secondly,  prac- 
tically, to  save  expense."  In  that  case,  after  the  name  of  the  first 
elector  bribed,  instead  of  that  of  the  actual  individual  briber,  there 
were  the  names  of  forty-two  persons  as  the  alleged  bribers.  It  was 
contended,  on  the  part  of  the  petitioners,  that  this  was  sufficient,  be- 
cause the  money  was  asserted  to  have  been  paid  at  a  committee-room ; 
and  as  the  petitioners  could  not  tell  exactly  who  had  given  the  money, 
they  had  inserted  the  names  of  the  whole  committee.  But  this  being 
objected  to  as  not  sufficiently  specific,  the  petitioners  were  ready  to 
lessen  the  number  to  five.  The  counsel  for  the  sitting  members  re- 
plied that  the  reduction  lessened,  but  did  not  remove  the  objection  ; 
and  said  that  he  would  admit  the  list  to  be  good,  where  it  could  be 
shown  that  the  bribe  was  the  act  of  the  committee ;  but  that,  for  any 
act  of  an  individualy  the  list  was  no  notice  at  all.  The  chairman  said 
that  the  committee  had  had  very  great  difficulty  upon  the  point ;  that, 
having  taken  the  whole  matter  into  consideration,  and  bearing  in 
mind  that  five  names  had  been  mentioned  in  the  opening  speech,  and 
as  probably  those  gentlemen  were  present,  there  would  not  be  any 
practical  difficulty  in  allowing  the  petitioners  to  retain  those  names ; 
but  that  if,  by  the  next  day  of  meeting,  they  could  amend  the  list,  by 
inserting  the  names  of  those  who  were  supposed  to  have  been  the 
actual  bribers  in  each  case,  it  would  be  more  consonant  with  their 

•  Ante,  p.  324. 
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opinion  of  what  the  reBolution  had  laid  down.  On  the  ensmng  day  tC 
was  stated  by  the  counsel  for  the  petitioners,  that  they  had  amended  the 
lists  in  conformity  with  the  suggestion  of  the  committee ;  that  in  many 
coses  the  names  of  the  five  selected  persons,  or  most  of  them,  ap- 
peared ;  that,  in  others,  other  names  appeared  in  conjunction  with  one 
of  the  five  names ;  and  that  they  had  added  such  other  names,  wher- 
ever it  appeared  that  they  had  taken  the  preliminary  steps  towards 
giving  the  bribe.  The  fitting  members*  counsel  objected  to  these  ad- 
ditional names,  and  the  committee  ultimately  restricted  the  petitioners 
to  the  five  names  which  had  been  already  given  in. 

In  the  Lincoln  case*  [a.d.  1848],  one  Talker  was  alleged  to  have 
been  bribed  by  *'  Whelpton  and  Keeley,  and  others  tmknown,**  It  was 
attempted  to  prove  that  a  person  named  Gretham  had  bribed  him, 
but  the  committee  refused  to  allow  it,  as  the  name  of  Gresham  was 
not  in  the  lists  handed  in  to  the  committee. 

In  the  Second  Harwich  j^  [a.d.  1851],  the  lists  did  not  state  time  or 
place ;  and  it  was  also  urged  that  all  the  cases  of  bribery  ought  to  have 
been  opened.  The  committee  held  that  the  list  satisfied  the  require- 
ments of  the  resolution,  but  that  it  would  be  convenient  for  counsel  to 
state  the  cases  in  which  they  meant  to  proceed,  and  that  the  commit- 
tee would  consider  the  remainder,  if  any,  withdrawn  from  the  lists.^ 
It  will  be  observed  that  the  resolution  concerning  bribery  does  not  re- 
quire more  than  the  names  of  the  bribers  to  be  stated ;  but  that  relat- 
ing to  treating  requires  both  time  and  place.  Notwithstanding  this, 
however,  in  the  Bodmin  ca8e§  [a.d.  1848],  the  committee,  on  the 
objection  being  taken  that  the  time  was  not  mentioned,  held  that  the 
list  was  sufficient.  It  is  not  easy  to  understand  from  the  minutes,  on 
what  ground  this  decision  rests. 

In  the  same  case,  an  application  was  made  for  leave  to  make  addi- 
tions to  the  list  of  places  and  times  at  which  the  treating  took  place ; 
but  the  committee  refused  it,  the  opening  speech  not  having  referred 
to  any  but  the*  public-houses  mentioned  in  the  lists  which  had  been 
delivered  in.|| 

In  the  Carlisle  caseH  [a.d.  1848],  if  the  name  of  the  owner  of  the 
house  where  the  treating  took  place  was  omitted,  the  committee  re- 
fiised  to  allow  the  case  to  be  gone  into. 
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In  the  Aylesbury  case*  [a.d.  1848],  the  committee  allowed  an 
amendment  to  be  made  in  the  name  of  the  sign  of  the  public-house 
where  the  treating  took  place,  '*  regarding  it  as  a  clerical  error." 

These  cases  suffice  to  show  the  mode  in  which  committees  deal  with 
their  own  resolutions  concerning  bribery  and  treating,  and  the  lists 
respecting  them  which  are  delivered  in,  not  by  virtue  of  any  statutory 
enactment,  but  by  the  course  and  practice  of  committees.  It  is  only 
reasonable  to  expect  that  those  who  come  prepared  to  contest  the  vali- 
dity of  an  election  return,  should  be  iu  a  position  to  give  accurate  in- 
formation as  to  the  details  of  such  essential  parts  of  their  case — details 
without  which  they  should  not  have  determined  on,  or  at  least  pre- 
sented, their  petition.  Laxity  in  this  instance  would  lead  to  the  most 
mischievous  results ;  and  of  this  committees  are  aware,  and  act  accord- 
ingly. 

The  next  step,  after  the  opening  speech,  is  to  put  in  the  poll-books, 
about  which  there  now  rarely  can  arise  any  difficulty.  This  matter 
was  fully  explained  in  the  preceding  chapter.f 

In  the  conduct  and  arrangement  of  their  case,  committees  generally 
rely  on  the  discretion  of  counsel,  who  usually  proceed  at  once  to  those 
parts  of  their  case  which  lead  to  the  avoidance  of  the  election.  Com- 
mittees, however,  will  go  so  far  as  to  order  this  course  to  be  taken, 
even  without  the  consent  of  the  sitting  member.  If,  indeed,  the  peti- 
tioner have  the  ordinary  right  of  a  plaintiff  to  conduct  his  case  in 
what  order  he  pleases,  and  the  committee  approve  of  the  course  which 
he  has  selected,  the  sitting  member  can  have  no  just  cause  for  com- 
plaint. Thus,  in  the  Athlone  and  Totness  ck^q^X  [a.d.  1844],  over- 
ruling the  objection  of  the  sitting  members,  the  committee  allowed 
the  question  of  the  irregularity  of  the  election  to  be  entered  into  in 
the  first  instance ;  and  in  both  instances  the  elections  were  declared 
void,  without  the  other  parts  of  the  case  being  entered  into. 

In  the  Coventry  case^  [a.d.  1833],  each  of  the  two  grounds  of  ob- 
jection— want  of  qualification  and  riot — ^led  to  a  void  election.  The 
petitioner  having  opened  his  whole  case,  the  sitting  member  applied  to 
have  the  question  of  the  qualification  first  disposed  of,  to  save  time  and 
expense ;  but  the  committee  directed  the  petition  to  proceed  first  on 
the  general  charge  of  riot. 

In  the  Lincoln  casejl  [a.d.  1833],  want  of  qualification  was  the  only 
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charge  in  the  petition ;  and  the  petitioner  wished  to  rest  his  case,  in  the 
first  instance,  on  the  insufiiciency  of  the  sitting  member's  own  par- 
ticular, reserving  to  himself  the  right  of  establishing  his  objections  on 
another  ground,  should  it  be  necessary ;  but  the  committee  required 
him  to  go  through  his  whole  case  at  once.* 

In  the  Lyme  Regis  casef  [a.d.  1848],  the  petition  alleged  bribery 
and  treating,  and  also  prayed  a  scrutiny.  The  petitioner's  counsel 
proposed  to  enter  on  the  scrutiny  first,  as,  in  the  event  of  his  placing 
the  sitting  member  in  a  minority,  it  would  be  unnecessary  to  enter 
upon  the  general  case  of  bribery.  The  committee,  however,  resolved, 
**  That  where  there  is  a  charge  of  bribery  against  the  sitting  member 
or  his  agents,  it  ought  to  be  gone  into  first,  and  not  reserved  until  after 
a  scrutiny."  In  this  case,  the  chairman  proceeded  to  state  what 
he  considered  to  be  peculiar  and  pressing  reasons,  arisuig  out  of  the 
report  of  an  election  committee  for  the  same  borough  in  the  year 
1842,  for  ''  pushing  to  the  utmost  the  inquiry  into  the  alleged  cases  of 
bribery."  The  petitioner's  counsel  then  endeavoured  to  induce  the 
committee  to  take  the  bribery  cases  which  formed  the  subject  of 
scruiirij/.X  The  chairman,  however  (the  present  Earl  of  Shaftesbury), 
stated — "  That  the  object  of  the  committee  was  to  go  into  those  cases 
which  directly  implicated  the  sitting  member ;  and  if  the  petitioners 
proved  their  case  of  bribery,  the  committee  would  instantly  go  into  the 
case  of  bribery  on  the  other  side :  that  they  should  not  enter  upon  the 
scrutiny  until  the  case  of  bribery  had  been  disposed  of  on  both  sides.**^ 
Having  concluded  the  three  cases  of  bribery  to  which  they  confined 
their  charge,  the  petitioner's  counsel  was  about  to  sum  up  the  evi- 
dence, when  the  sitting  member's  counsel  required  him  first  to  proceed 
with  the  treating  cases,  as  a  part  of  the  general  case;  and  on  the 
petitioner's  counsel  stating  that  they  had  not  anticipated  being  re- 
quired to  proceed  with  the  treating  cases  till  those  of  bribery  on  both 
sides  had  been  concluded,  the  committee  resolved  that  he  should  pro- 
ceed with  the  treating  cases,  for  '*  That  bribery  and  treating  were  so 
allied  in  their  nature  and  spirit,  that  the  investigation  of  the  one  ought 
to  be  inseparably  connected  with  that  of  the  other;  and  that  the 
counsel  must  proceed  at  once  with  the  treating  cases,  or  give  them 
up."     On  this  the  petitioner  abandoned  the  treating  cases. 

On  the  other  hand,  in  the  Harwkh\\  (1st)  [a.d.  1851],  on  the 
committee  deciding  against  the  sitting  member  on  the  question  of 
qualification,  the  petitioner's  counsel  proposed  to  proceed  with  the 
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scrutiny.  The  sitting  member's  counsel  required  that  he  should  first 
either  enter  upon  or  abandon  the  case  of  bribery  against  the  sitting 
member;  but  the  committee  resolved  that  the  petitioner  should  proceed 
with  the  scrutiny. 

In  the  Dublin  case*  [a.d.  1848],  the  petitioner  was  allowed,  not- 
withstanding the  protest  of  the  sitting  member,  to  enter  on  the  scru- 
tiny, before  the  question  of  qualification,  the  committee  declining  to 
interfere  with  the  discretion  of  counsel. 

In  the  Leicester  casef  [a.d.  1848],  the  committee  said  that  it  was 
better  to  conclude  the  evidence  of  bribery  before  raising  that  of  treating. 

In  the  BodminX  case  [a.  d.  1848],  on  the  petitioner  concluding  his 
case  of  bribery  and  treating,  the  committee  resolved  that  the  case  of 
bribery  had  not  been  proved,  and  directed  the  sitting  members  to  con- 
fine their  answer  to  the  charges  of  agency  and  treating,  the  committee 
postponing  the  question  of  costs  as  to  the  charge  of  bribery,  till  the 
whole  case  had  been  concluded. 

In  the  Harwich^  [a.  d.  1851 — second  case]  the  petiiioner  com- 
plained of  an  unlawful  closing  of  the  poll,  and  prayed  a  scrutiny. 
The  sitting  member's  counsel  objected  to  the  petitioner  closing  his 
case  on  the  allegation  of  the  unlawful  closing  of  the  poll,  before  pro- 
ceeding with  a  scrutiny ;  but  the  committee  resolved,  that  the  petitioner 
''  should  close  his  case  with  the  first  allegation  of  the  petition — the 
premature  and  unlawful  closing  of  the  poll" — as  it  would,  if  decided 
in  his  favour,  at  once  terminate  the  inquiry. 

The  course  of  procedure  on  a  scrutiny,  when  it  has  been  entered 
upon,  is  now  pretty  well  settled. 

It  is  seldom  that  the  carefully  prepared  '*  lists"  are  defective,  cither 
generally,  or  as  to  particular  names. 

Each  case  is,  to  all  intents  and  purposes,  one  by  itself,  and  as  such 
to  be  commenced,  continued,  and  concluded,  in  respect  of  examina- 
tion, cross-examination,  and  re-examination  of  witnesses,  opening 
speech,  and  reply.  Only  one  counsel  is  to  be  heard  in  each,  to  argue, 
open,  or  sum  up.  A  vote  once  disposed  of,  is  not  to  be  assailed  again, 
however  many  other  objections  there  may  be  to  it ;  and  the  examina- 
tion of  witnesses  is  to  be  confined  to  the  particular  vote  under  consi- 
deration, without  any  attempt  to  extract  evidence  applicable  to  any 
other  vote,  or  part  of  the  case.  One  class  of  objections  must  be  ex- 
hausted before  another  can  be  entered  upon ;  the  remaining  cases  in 
the  class  which  has  been  entered  upon,  must  be  proceeded  with  or 

•  P.  R.  &  D.  193.  t  Print  Min.  134. 

{  P.  R.  &  D.  135.  $  P.  R.  &  D.  317. 
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withdrawn.  If  a  particular  decision  take  counsel  by  surprise,  and  the 
committee  believe  that  such  a  statement  is  made  with  reason,  they 
may  allow  a  vote,  or  the  proceedings  generally,  to  be  adjourned  for  a 
short  time. 

Also  if  an  objection  be  taken  to  an  instrument  that  it  is  not 
stamped,  if  it  be  insisted  on,  the  committee  will  adjourn  the  case  to 
allow  of  a  stamp  being  obtained.     This  they  did  recently. 

Subject  to  these  rules,  it  may  be  added,  that  the  entire  of  a  case, 
or  of  any  particular  branch  of  it,  selected  at  the  instance  of  the  com- 
mittee, or  by  the  agreement  of  counsel,  must  be  exhausted,  before  the 
opponent  is  called  upon  for  his  answer.  To  hear  a  case,  or  series  of 
cases,  by  piecemeal,  so  to  speak,  would  manifestly  lead  to  endless 
confusion.  Nor  will  the  committee  intimate,  at  the  request  of  counsel, 
at  the  close  of  a  case,  their  opinion  on  any  particular  part  of  it,  but 
leave  him  to  exercise  his  own  discretion  as  to  the  course  to  be  pur- 
sued.* 

Questions*  have  sometimes  arisen  as  to  the  respective  rights  of 
several  opponents  to  a  petition,  to  which  some  reference  was  made  in 
a  previous  portion  of  this  chapter. 

In  a  court  of  law,  where  there  are  several  defendants,  who  appear 
by  separate  attornies,  if  their  defences  be  distinct  from  each  other, 
the  counsel  of  each  has  a  right  to  address  the  jury  and  examine  the 
witnesses.  If,  however,  they  all  rely  on  the  same  defence,  only  one 
counsel  can  address  the  jury,  and  only  one  examine  witnesses  on  the 
part  of  all  the  defendants,  in  the  same  manner  as  if  they  had  appeared 
and  defended  jointly.f  In  the  case  referred  to  below,  and  in  which 
this  rule  was  laid  down  by  Chief  Justice  Gibbs,  he  said, — **Tbi3  is  a 
rule  I  received  from  a  judge  of  whom  no  one  can  speak  without  re- 
spect, and  almost  reverence  :  I  mean,  my  very  learned  and  excellent 
predecessor  Chief  Justice  Mansfield."  In  the  recent  case  of  Nicholson 
V.  Brooke jX  the  Court  of  Exchequer  adopted  this  rule,  expressing  their 
opinion,  that  where  several  defendants  appear  by  several  counsel,  it  is 
a  matter  of  discretion  for  the  presiding  judge,  whether  he  will  allow 
more  than  one  counsel  to  be  heard. 

The  same  principles  are  applicable  to  cases  before  the  select  com- 
mittee.  If  there  were  to  be  six  sets  of  petitioners  against  the  same 
sitting  member,  and  if  their  cases  were  substantially  identical,  it  could 

*  Horsham  (Second),  P.  R.  &  D.  255  [a.d.  1848]. 
t  Chippendale  v.  Masier,  4  Camp.  174. 
t  2  £xch.  Rep.  214. 
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not  be  tolerated  that  the  case  should  be  tried  six  times.  If,  however, 
there  be  several  parties,  and  their  cases  really  distinct,,  they  have 
an  unquestionable  right  to  be  dealt  with  distinctly  and  independently. 

In  the  Bodmin*  case  [a.  d.  1848]  there  was  one  petitioner,  the  un- 
successful candidate,  against  the  two  sitting  members,  on  the  ground 
of  bribery  and  treating ;  as  against  one,  want  of  qualification ;  and 
praying  a  scrutiny — which,  however,  was  abandoned.  The  evidence 
was  confined  to  the  case  of  bribery  and  treating.  The  sitting  members 
severed  in  their  defences,  and  one  only  proposed  to  call  evidence ;  on 
which  the  counsel  of  the  other  urged  the  committee  to  come  to  a  deci- 
sion on  his  case,  as  ftoon  as  his  counsel  should  have  addressed  the  com- 
mittee. They  declared,  however,  that  before  they  came  to  any  decision, 
they  would  hear  the  whole  case  against  both.  Ultimately  both  called 
witnesses ;  the  counsel  of  both  addressed  the  committee ;  the  counsel 
for  the  petitioner  replied  on  the  whole  case ;  and  the  committee  declared 
both  the  sitting  members  duly  elected. 

If  the  sitting  member  withdraw  from  the  contest,  the  petitioner  must 
still  establish  his  majority  ;f  but  a  petitioner  will  not  be  permitted  to 
proceed  further  in  bis  scrutiny  than  is  absolutely  necessary  to  seat 
him.t  When  a  petitioner  has  placed  himself  in  a  majority,  the  com- 
mittee will  allow  him  to  proceed  with  the  scrutiny,  and  will  not  compel 
him  to  go  then  into  a  charge  of  bribery  and  treating  against  the  sitting 
member.§  And,  although  the  latter  be  disqualified  by  a  resolution  of 
the  committee,  he  will  still  be  allowed  to  proceed  with  the  scrutiny,  to 
attack  the  votes  of  the  petitioner.|| 

Although  the  parties  concerned  may  admit  the  facts  necessary  to 
warrant  the  committee  in  declaring  the  election  void,  they  properly 
require  these  facts  to  be  established  by  evidence,  as  the  only  proper 
ground  of  their  report  to  the  House.  Thus,  in  the  Carlisle^  case 
[a.  d.  1848],  the  agent  of  the  sitting  member  having  written  a  letter 
giving  notice  of  not  intending  to  defend  his  seat,  the  committee  never- 
theless required  evidence  of  the  fact  alleged  by  the  petitioner,  namely, 
that  he  was  interested  in  a  contract  to  supply  the  Ordnance  department 
with  coal.     And  again,  in  the  Horsham  (first)  case**  [a.  d.  1848], 


•  P.  R.  &  D.  136,  136. 

t  LongJ'ord,  P.  &  K.  201  [a.d.  1833]  ;  Mollw),  id.  p.  266  [a.d.  1833]. 

t  Monagkan,  K.  &  O.  43  ;  id.  Car  low,  471  [a.d.  1848]. 

}  Harwich  {\it)  [a.d.  1851],  P.  R.  &  D.  3U. 

Jl  Id.  312.     And  see  (aoc.)  Eveiham,  F.  &  F.  531  [a.d.  1837]. 
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though  treating  was  admitted  by  the  sitting  member,  the  committee 
announced  that  they  would  require  "  evidence  of  the  fact  by  witnesses, 
as  a  ground  for  their  resolution." 

Almost  all  petitions  now  are  directed  against  both  the  election  and 
the  return;  but,  formerly,  many  were  presented  against  the  return 
alone.     "  If  one  be  duly  elected  knight,  citizen,  or  burgess,'*  says  Lord 
Coke,  *'  and  the  sheriff  return  another,  the  return  must  be  reformed 
and  amended,  and  he  that  is  duly  elected  must  be  inserted ;  for  the 
ELECTION  IS  THE  FOUNDATION,  and  uot  the  retum."*     Much  con- 
trariety of  decision  will  be  found  in  the  Election  Reports  and  Treatises, 
as  to  when  the  return  was  to  be  considered  apart  from  the  merits  of 
the  election.     *'  The  principle"  says  Mr.  Rogers,  **  seems  to  be  this  :— 
If  the  return  vary  from  the  poll,  or  if,  by  mistake  or  misconduct,  the 
poll  has  been  so  altered  as  to  produce  an  alteration  in  the  result  of  the 
election,  so  that  the  return,  adopting  an  incorrect  poll,  does  not,  in 
fact,  truly  state  the  result  of  the  election; — the  return,  in  the  first 
place,  should  be  amended,  so  as  to  correspond  with  the  poll ;  and,  in 
the  second  place,  the  poll  should  be  corrected,  and  the  return  made  to 
conform  to  it.f     If,  on  the  mistake  in  the  return  being  rectified,  the 
petitioner  appear  in  a  majority,  leave  may  be  obtained  for  the  unseated 
member  to  question,  within  four  days,  the  merits  of  the  election  ;  which 
he  may,  as  he  did  in  a  case  mentioned  in  a  former  chapter,  prove  to 
be  in  his  favour,  and  secure  his  name  being  reinserted  in  the  return.^ 

With  reference  to  petitions  from  Ireland,  it  is  to  be  observed,  that  if 
a  select  committee  shall  be  of  opinion,  from  the  nature  of  the  case,  and 
the  number  of  witnesses  to  be  examined,  that  the  petition  cannot  be 
efllectually  inquired  into  without  great  inconvenience  and  expense,  they 
may  make  an  order  for  the  nomination  and  appointment  of  commis- 
sioners **  at  any  period  during  the  course  of  the  proceedings  **\  The 
statute  referred  to  below,  was  passed  in  the  year  1 802 ;  since  which 
time  its  powers  have  been  but  seldom,  and  that  not  very  satisfactorily, 
called  into  action.  Steamboats,  railroads,  and  the  electric  telegraph,|| 
are  likely  to  render  a  resort  to  this  statute  still  less  frequent. 

•  4th  Inst.  49. 

t  taw  and  Pr.  of  Elect.  Com.  68,  n.  (a). 

t  Ante,pp.  310,  3ll,Ch.  XVI. 

iStat.  42  Geo.  3,  c.  106,  s.  4. 
In  the  Horsham  (second)  case  (a.d.  1848),  the  Attorney-General 
being  required  as  a  witness,  was  found  to  be  absent,  professionally  engaged  at 
Liverpool ;  on  which  the  chairman  assented  to  arrangements  being  made  for 
his  examination  on  a  future  day,  adding,  **  and  the  committee  will  commu- 
nicate with  the  Attorney-General  by  electric  telegraph,  requesting  his  attend- 
ance to-morrow.  **    P.  R.  &  D.  265. 
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Of  this  inviting  sabjcct  a  prospective  glimpse  was  afforded  in  a  pre- 
vious chapter,*  in  order,  as  it  was  said,  that  intending  petitioners 
might  "  be  induced  to  consider  in  the  first  instance,  the  nature  and 
extent  of  the  pecuniary  liabilities  which  they  are  about  to  incur.^ 
It  is  now,  however,  necessary  to  examine  that  subject  closely,  in  order 
to  determine  the  relation  to  it,  of  those  who  have  voluntarily  and  ad- 
visedly entered  into  such  liabilities.  Repentance  is  then  too  late; 
and  it  would  be  equally  unreasonable  and  scandalous  to  meet  just 
claims  in  a  captious  and  paltry  spirit,  unworthy  of  those  who  have 
been  engaged  in  so  great  a  venture,  and  had  eagerly  availed  them- 
selves of  the  services  of  experienced  and  able  professional  advisers. 

Victus  victori  in  expensis  condemnandus  est,  was  the  maxim  of  the 
civil  law  ;f  but  it  was  not  till  the  year  1277-8,  that  the  law  of  Eng- 
land had  learned  to  cry  "  va  victis."  In  that  year  the  legislature  first 
gave  costs  of  suit  to  the  successful  party,  by  the  statute  of  Gloucester.} 
"  Before  this  statute,"  says  Lord  Coke,§  "  at  the  common  law,  no 
man  recovered  any  costs  of  suit.  By  this  it  may  be  collected  that 
justice  was  good  cheap  of  auncient  times  ;  for  in  King  Alfred's  time 
there  were  no  writs  of  grace,  but  all  writs  remedial  were  granted 
freely."  While  costs  at  law  are  thus  the  creatures  of  statute,  it  is  not 
quite  so  with  costs  parliamentary.  So  long  ago  as  the  year  1624,  the 
committee  of  privileges  in  the  G /oures/ersA ire  case,||  directed  that  the 
petitioner  "  do  pay  costs  ;"  but  they  added,  in  reporting  to  the  House, 
that  '<  they  cast  off  that  consideration,  if  the  petitioner  no  further 
pressed  the  matter."  This  case  is  reported  by  Glanville,  and  has  been 
cited  elsewhere^  as  authority  for  the  proposition  recognized  and  acted 

•  Chap.  XV.  pp.  298,  299.    "  Security  for  Costs  and  Expenses,"  p.  290. 

t  Cod.  iii.  1.  13. 

X  6  Ed.  1,0.1. 

§  2  Inst.  288. 

II  1  Journ.  761. 
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upon  in  that  case,  that  a  man  may  be  elected  and  returned,  and  must 
serve  against  his  will ;  and  Mr.  Rogers  well  remarks,  that  the  silence  of 
so  experienced  a  parliamentary  lawyer,  as  to  the  regulation  concern- 
ing costs,  while  carefully  reporting  the  others,  may  safely  be  considered 
evidence  that  the  infliction  of  costs  was  then  no  innovation.  The  next 
recorded  case,  that  of  Southwark,*  occurred  after  an  interval  of  se- 
venty-one years,  viz.,  in  1695,  when  the  committee  of  privileges  gave 
their  opinion,  that  the  petition  of  Sir  George  Meggott  ^'  was  vexatious, 
frivolous,  and  groundless ;"  the  House  resolved  that  he  **  do  make 
satisfaction  to  the  members  of  this  House  he  petitioned  against,  for 
the  costs  and  expenses  they  have  been  put  unto  by  reason  of  such  peti- 
tion."  For  having  preferred  such  a  petition,  and  "  also  having  scan- 
dalized this  House  by  declaring  that,  without  being  duly  chosen^  he 
had  friends  enough  in  this  House  to  bring  him  into  the  House"  it  was 
also  resolved  **  ih&t  he  be  taken  into  the  custody  of  the  seijeant-at- 
arms  attending  this  Hous«."  There  are  other  instances  of  petitions 
being  declared  frivolous  and  vexatious,  and  similarly  dealt  with,  down  to 
the  13th  February,  1700,  when  was  first  passed  the  following  general 
resolution!  of  the  House,  renewed  afterwards  annually  :  *'  Resolved, 
that  where  this  House  shall  judge  any  petition  touching  elections  to  be 
frivolous  and  vexatious,  the  House  will  order  satisfaction  to  be  made 
to  the  person  petitioned  against."  We  are  thus  justified  in  saj'ing, 
that  though  perhaps  not  frequently  exercised,  the  power  of  giving  costs, 
with  a  view  to  protect  its  members  in  cases  of  groundless  petitions, 
seems  to  have  been  coeval  with  the  earliest  exercise  of  the  jurisdiction 
of  the  House  of  Commons  over  elections  and  returns.^ 

The  resolution  of  1700  continued  to  be  the  only  provision  for  par- 
liamentary costs,  till  the  year  1788,  when  the  legislature,  for  the 
first  time,  interposed  with  enactments  which  have  been  the  basis  of 
all  ensuing  ones  on  the  subject.  Three  years  previously  the  learned 
Mr.  Luders,  in  the  preface  to  his  Election  Reports,  stated,  that  if  a 
committee  should  determine  a  petition  to  be  frivolous  or  vexatious, 
they  could  not  redress  the  party  grieved,  otherwise  than  by  the  trou- 
blesome and  uncertain  means  of  a  report  to  the  House — thereby  indi- 
rectly re-opening  the  examination  of  election  proceedings  before  the 
House  at  large :  and  he  added,  *  it  seems  to  me,  that  the  committee 
itself  would  exercise  the  power  of  awarding  costs  to  the  party  grieved, 
with  more  regularity  and  satisfaction. '§    The  Grenville  A^t,  in  the 

*  Journ.  xii.  371,  col.  1,  27th  December,  1695 ;  1  Douglas,  165. 
t  Journ.  xiii.  p.  326,  col.  2  ;  327,  col.  I. 
t  Rog.  on  Elect.  Com.  236. 
§  1  Luders,  Pref.-  xxil,  xxiii. 
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year  1770,  had  made  no  allusion  to  the  matter:  hut  eighteen  years 
afterwards  was  passed  the  statute  ahove  referred  to,  the  28  Geo.  3, 
c.  52 ;  reciting,  inter  aiiuj  that  it  was  expedient  that  provision  should 
he  made  for  discouraging  persons  from  presenting  frivolous  oRtvexar 
tious  PETITIONS,  or  setting  up  frivolous  or  vexatious  defences/' 
touching  elections  and  returns  to  serve  in  parliament.  The  5th  section 
prescribed  a  recognizance  to  appear  before  the  House  on  the  petition, 
entered  into  by  the  subscribers  of  the  petition,  in  the  sum  of  200/., 
with  two  sureties  in  the  sum  of  100/.  each.  The  18th,  19th,  20th, 
and  21st  section,  then  provided  that  the  select  committee  should  ac- 
company their  final  determination  with  a  report  to  the  House, 
"  whether  the  petition,  or  the  opposition  to  it,  had  appeared  frivolous 
OR  vexatious  :*'  or  if  no  opponent  had  appeared,  whether  the  elec- 
tion or  return,  or  omission  to  make  a  return,  or  an  insufficient  return, 
had  appeared  vexatious  or  corrupt : — and  if  their  report  were  in  the 
affirmative,  it  entitled  the  parties  aggrieved  by  such  conduct,  to  ''  the 
FULL  COSTS  AND  EXPENSES  iucurred  by  them"  respectively.  The  act 
then  appointed  the  persons  who  were  to  ascertain  the  costs  and  ex- 
penses, and  gave  an  action  of  debt  to  recover  the  amount,  if  not  paid 
when  demanded,  on  the  production  of  the  Speaker *s  certificate. 

This  statute  seems  to  have  been  carried  into  effect  rather  rigorously. 
In  the  year  1792,  in  the  Bodmin  case,*  a  petition  was  presented 
against  a  return,  under  the  advice  of  counsel,  that  a  mere  de  jure 
mayor  could  not  be  a  good  returning  officer  ;f  and  though  the 
counsel  himself,  on  behalf  of  the  petitioners,  stated  that  he  had  given 
that  opinion,  though  be  now  thought  differently ;  and  that  the  peti- 
tioners had  desisted  the  moment  they  found  out  their  error  in  point  of 
law,  he  had  the  mortification  of  hearing  the  committee  report  the 
petition  frivolous  and  vexatious.  So,  again,  where  the  evidence 
adduced  in  support  of  the  petition  was  held  inadmissible,  a  like  fate 
followed  :t  but  where,  five  material  witnesses  having  died,  of  which 
timely  notice  had  been  given,  the  petition  could  not  proceed,  the  com- 
mittee, mercifully  acting  on  the  maxim  actm  Dei  nemini  faeit  injuriam, 
determined  the  petition  to  be  not  frivolous  or  vexatious.§ 

On  this  footing  stood  matters  till  the  year  1 828,  when  the  above 
aet,  with  others,  was  repealed  by  statute  9  Geo.  4,  c.  22,  which  con- 
solidated and  amended  the  laws  relating  to  the  trial  of  controverted 
elections ;  by  sections  40, 57, 58,  59, 60 — 65,  substantially  re-enacting 
the  provisions  as  to  costs,  of  statute  28  Geo.  3,  c.  52.      Both  these  acta 

*  2  Fraser,  236.  t  Ante,  p.  387. 

X  Sutherland,  2  Fraser,  157*  $  HoniUm,  2  Fraser,  246. 
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made  it  imperatnt  on  committees  to  report  to  the  House  whether 
or  not  the  petition,  opposition,  or  the  return,  or  iusufficiency  or  omis- 
sion of  a  return,  had  heen  frivolous  or  vexatious  f  the  words  of  both 
acts  being,  with  reference  to  all  such  cases — "  every  such  committee 
SHALL  also  report  to  the  House  whether  such  petition  did  or  did 
NOT  appear  to  them  to  be  frivolous  or  vexatious."     lu  conformity  with 
this  requirement,  from  the  year  1828  to  1844,  committees  used,  "at 
the  same  time  that  they  informed  the   House  of  their  final  determi- 
nation on  the  merits  of  the  petition,"    to  report  according  to  the 
fact — *Hhat  neither  the  petition,  nor  the  opposition  to  it,  was  frivolous 
or  vexations."     In  the  year  1844,  however,  this  practice  was  altered 
by  statute  7  &  8  Vict  c.  103,  ss.  88—92,  which  are  identical  with 
ss.  89—93  of  the  Election  Petitions  Act,  1848.     Now,  *' whenever 
any  committee  reports  to  the  House  that  such  petition,"  opposition, 
&c.,  ''  WAS  frivolous  or  vexatious,"  the  petitioners  or  opponents, 
as  the  case  may  be,  "shall  be  entitled  to  recover,  from  "  the  parties 
against  whom  such  report  is  made,  **  the  full  costs  and  expenses 
incurred  in  opposing  or  prosecuting  the  said  petition."     Where,  there- 
fore, the  committee  does  not  intend  to  visit  any  party  with  costs,  their 
report  is  simply  silent.*     When  they  do  so  intend,  their  report  speci- 
fies, in  terms  of  the  statute,  whether  the  petition,  or  the  opposition  to 
it,  was  frivolous  or  vexatious ;  or  whether  the  election,  or  the  return, 
or  omission,  or  insufficiency  of  a  return,  was  vexatious  or  corrupt,  or 
an  objection  to  a  voter  was  frivolous  or  vexatious ;  or  an  allegation 
with  regard  to  the  conduct  of  the  opposite  party  or  his  agents  of  which 
no  evidence  is  brought,  or  such  as  shows  the  allegation  to  have  been 
made  **  without  any  reasonable  or  probable  ground." 

Of  the  manner  in  which  this  power  is  exercised,  the  report  of  the 
committee  in  the  B,ye\  case  [a.d.  1848]  affords  an  illustration.  There 
the  petition  was  mainly  against  the  validity  of  an  election,  which  the 
committee,  as  it  has  been  attempted  to  show  in  a  previous  chapter, 
avoided  erroneously.  The  counsel  for  the  petitioner  restricted  his  case 
to  this  point,  abandoning  the  charges  of  bribery  and  treating.  On 
this  the  sitting  member's  counsel  gave  evidence  to  show  that  these 
allegations  were  utterly  unfounded ;  that  there  had  been  no  contest ; 
the  sitting  member  had  taken  no  part  whatever  in  the  election  ;  had 
had  neither  canvass  nor  agents,  there  having  been  a  spontaneous 
movement  among  all  parties  in  his  favour;  and  that  but  for  these 
charges,  he  would  at  once  have  abandoned  the  defence  of  his  seat.    It 

•  Ante.  p.  299,  Chap.  XV. 
t  P.  R.  6c  D.  116,  117. 
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was  attempted  by  the  petitioner  to  excuse  himself  from  liability  to 
costs,  by  showing  that,  up  to  the  time  of  coming  before  the  committee, 
there  had  been  no  known  agent  of  the  sitting  member  to  whom  notice 
might  have  been  given  of  the  abandonment  of  the  charges  of  bribery 
and  treating.  The  futility  of  this  suggestion,  however,  is  obvious  from 
the  consideration  that  all  needful  inquiries  and  notice  might  easily 
have  been  made  of,  or  given  to,  the  sitting  member.  On  this  the 
committee  resolved,  first,  that  the  sitting  member  was  not  duly  elected ; 
secondly,  that  the  election  was  void. 

**  Thirdly,  that  inasmuch  as  in  the  petition  there  are  certain  specific 
allegations  of  bribery  and  treating  on  the  part  of  the  sitting  member 
and  his  agents,  in  proof  of  which  no  evidence  was  offered  to  the  com- 
mittee, the  committee  are  of  opinion  that  such  allegations  are  un- 
founded, and  were  made  without  any  reasonable  or  probable  ground, 
[and  are  frivolous  and  vexatious]. 

"  Fourthly,  that  the  committee  have  thereupon  ordered  that  all 
costs  and  expenses  of  and  relating  to  the  said  allegations  shall  be 
[forthwith]  paid  by  the  petitioners,  and  their  surety,  to  the  said  sitting 
member."* 

It  now  remains  to  consider  in  what  cases  costs  become  recoverable  ; 
and  secondly,  what  is  the  mode  of  ascertaining  their  amount,  and  en- 
forcing payment  of  them. 

I.  It  has  lately  been  suggested  that  the  costs  of  election  proceedings 
ought,  as  a  general  rule,  to  follow  the  event,  as  in  the  case  of  pro- 
ceedings in  the  courts  of  law  and  equity.  To  this,  however,  there  may 
be  assigned  grave  objections.  Except  in  specified  cases,  costs  are  not 
recoverable  in  criminal  proceedings,  which  have  terminated  in  acquit- 
tals, even  where  those  proceedings  were  wholly  unfounded,  frivolous 
and  vexatious;  but  the  aggrieved  party  is  left  to  his  civil  remedy  by 
an  action  for  a  malicious  prosecution.  The  fact,  however,  that  the 
defendant  had  had  recourse  to  legal  proceedings,  raises  a  primd  facie 
inference  in  his  favour,  which  the  plaintiff  is  bound  to  rebut  by  prov- 
ing the  absence  of  all  reasonable  and  probable  cause,  which  is  to  be 
decided  exclusively  by  the  judge ;  the  jury  finding  only,  whether  the 
facts  alleged  in  support  of  the  probability  exist,  and  the  presence  of 

*  The  words  in  brackets  seem  not  justified  by  the  act  then  or  now  in  force. 
The  committee  had  no  power  to  order  the  costs  to  be  paid/orffticttA ;  the 
statute  (7  &  8  Vict.  c.  103,  s.  92)  expressly  stating  that  the  costs  and  ex- 
penses  should  be  ascertained  and  recovered  in  the  same  manner  and  form 
as  were  provided  in  case  of  fiivolous  and  vexatious  petitions.  1'he  Guildford 
Committee  (7th  March,  1853)  infiicted  cwts  on  the  petitioners,  on  the 
same  grounds,  and  also  ordered  payment  of  those  costs  '*  forthwith." 
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an  actual  malicious  intent.*  If,  indeed,  in  every  instance  of  a  cri- 
minal prosecution,  the  prosecutor  were  to  be  liable  to  costs  in  the 
case  of  an  acquittal,  crime,  in  innumerable  instances,  would  escape 
with  absolute  impunity,  especially  where  the  sufferers  by  it  were 
members  of  the  humbler  classes  of  society. 

Thus,  also,  it  is  in  the  case  of  parliamentary  proceedingt.  If  no  one 
dared  to  question  the  legality  of  an  election,  except  at  the  serious  risk 
of  having  to  pay  all  his  opponent*s  costs  in  the  event  of  failure  on  any 
ground,  the  consequences  would  be  destmetive,  indeed,  of  the  public 
interests;  and  wealth  and  corruption  united,  would  be  in  almost  every 
case  triumphant  and  unassailable.  If,  however,  on  puUie  grounds,  due 
latitude  be  left  to  the  hon&Jide  challenging  of  all  or  any  of  the  proceed- 
ings at  an  election,  as  is  now  the  case,  that  very  latitude  operates 
in  terrorem  of  evil  doers,  who  know  the  inducements  which  exist  for  a 
free  and  fearless  scrutiny  of  the  conduct  and  doings  of  all  parties  to  an 
election.  In  strict  conformity,  therefore,  with  reason,  and  the  public 
interests,  and  with  both  the  letter  and  spirit  of  the  constitution  and  law 
of  this  country,  no  one  shall  pay  his  successful  adversary  the  coats  of  an 
inquiry  into  the  propriety  of  proceedings  at,  or  in  respect  of,  a  parlia- 
mentary proceeding.  That  is  the  rule ;  but  the  well  defined  exception 
to  it  is,  that  if  the  tribunal,  necessarily  possessed  of  the  best  means 
of  ascertaining  the  real  motives  and  objects  of  all  parties,  judged 
by  their  conduct  with  reference  to  facts  disclosed  before  itself,  shall 
be  of  opinion  that  the  promoters  of  the  proceedings  have  actedyriwo- 
lousli/t  V€xatiousli/j  corruptl^f  and  without  any  reasonable  or  probable 
ground^ — then  that  tribunal  shall  declare  their  judgment  in  the 
matter,  and  thereby  entitle  those  aggrieved  by  such  misconduct,  to 
THE  FULL  COSTS  AND  EXPENSES  incurred  in  consequence  of  it.  Than 
this,  nothing  can  be  more  politic  or  equitable. 

What  constitutes  frivolous,  vexatious,  or  corrupt  conduct,  and  the 
want  of  reasonable  or  probable  ground,  is  altogether  a  matter  of  discre- 
tion t  with  the  committee.  As  to  petitioners  and  their  opponents,  sitting 
members  giving  no  notice  of  not  defending  their  seats,  and  those 
parties  admitted  to  defend  the  election  or  return,  the  act  says  nothing 
(ss.  89 — 91),  except  that,  " whenever  the  committee  reports  'frivolous, 
vexatious,  or  corrupt  conduct,'  the  designated  consequences  shall  fol- 
low."    In  the  case  of  frivolous  or  vexatious  objections  to  voters,  and 

•  Panton  v.  Williamst  2  Q.  B.  192;  Mitchell  V.  Jenkins,  5  B.  &  Ad. 
688  ;  Porter  v.  WeHon,  5  Bing.  N.  C.  716.  The  jury  m»y  infer  malice  in 
fact,  from  the  want  of  probable  cause,  but  are  not  bound  to  do  so.  Jokn$ton 
V.  Sutton,  1  T.  R.  646. 

t  Ante,  pp.  299,  300. 
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allegations  against  parties  or  their  agents^  without  reasonable  or  pro- 
bable ground,  if  the  committee  "be  of  such  opinion,"  in  the  former 
instance,  they  "  shall"  report  that  opinion  to  the  House ;  in  the 
latter,  they  "  may"  make  orders  for  the  payment  of  all  costs  and  ex- 
penses incurred  by  such  '*  unfounded  allegation." 

The  seven  cases  in  which  costs  may  become  payable  having  been 
specified  in  the  fifteenth  chapter,*  to  which  reference  is  made,  it  will 
be  found  that  there  are  two,  in  which  costs  may  be  adjudicated 
upon  independently  of  a  Select  Committee,  and  before  it  is  even  ap- 
pointed. The  first  is  in  respect  of  the  salutary  section  (s.  8)  of  the 
Election  Petitions  Act,  1848,  enabling  those  who  have  presented  a 
petition  to  withdraw  it,  on  giving  due  notice  to  the  Speaker,  sitting 
member,  and  his  agents,  and  any  party  admitted  to  oppose  it ;  the 
petitioners  being  then  liable  to  such  costs  and  expenses  only,  as  may 
have  been  incurred  up  to  that  time.  A  petitioner  should  reflect, 
however,  before  presenting  his  petition,  how  soon  serious  expenses 
begin  to  be  incurred  by  his  opponents,  and  which  ought  to  be  stopped 
at  the  earliest  practicable  moment. 

The  second  case  in  which  costs  may  thus  early  become  payable,  is 
under  the  15th  section,  enabling  the  examiner  of  recognizances  to 
award  costs  to  be  paid  by  either  party  to  the  other,  in  respect  of  ob- 
jections to  the  recognizances.  This  is  a  useful  check  upon  groundless 
and  pertinacious  technical  objections  offered  at  that  early  stage  of  the 
proceedings. 

The  costs  in  both  the  above  cases  are  to  be  taxed,  and  recovered,  in 
the  mode  which  will  presently  be  pointed  out. 

The  next  two  cases  in  which  costs  may  become  payable,  are  those, 
under  the  89th  and  90th  sections,  of  petitioners,  or  their  opponents 
FRIVOLOUSLY  OR  vEXATiousLY  prosecutiug,  or  OPPOSING,  a  petition. 

This  is  a  matter,  as  has  been  already  intimated,  of  pure  discretion 
with  the  committee,  governed  by  a  consideration  of  the  whole  acts  and 
conduct  of  the  parties.  Committees  have  not  frequently  to  exercise 
these  powers,  doubtless  from  the  very  fear  inspired  by  the  existence  of 
these  powers.  If  a  committee  see  that  a  petition,  or  the  opposition 
to  it,  must  have  had  its  inception  in  mere  wantonness,  or  such  gross 
negligence  in  ascertaining  facts,  as  the  result  shows  is  imputable  to 
the  prosecutors  or  opponents  of  a  petition,  they  cannot  complain  of 
the  exercise  of  those  powers.  There  may,  however,  be  another 
reason  why  comparatively  so  few  recorded  instances  exist,  of  com- 
mittees inflicting  costs— namely,  the  amicable  arrangements  come  to 

*  Ante,  pp.  298,  299. 
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between  the  parties,  as  soon  as  they  conceive  themselves  to  have 
ascertained  the  temper  of  the  committee,  and  their  view  of  one  or  two 
points  on  which  the  principal  reliance  had  been  placed.     PetitioDers 
and  opponents  are  generally  glad  to  escape  from  a  perilous  position 
as  soon  as  possible,  and  without  indulging  an  exacting  spirit.     Where, 
however,  a  petition  is  carried  on  to*  its  close,  the  party  considering 
himself  entitled  to  costs  under  these  sections,  makes  an  appUcation,  to 
the  committee,  usually  immediately  after  the  resolutions  have  been 
announced  declaring  the  fate  of  the  petition.    The  question  generally 
turns  upon  the  knowledge  which  the  petitioner  or  his  opponent  had, 
or  might  have  had,  of  the  position  of  the  facts  at  the  earliest  stage 
of  the  proceedings.     Now  that  the  parties  themselves  are  compellable 
to  be  examined,  more  light  can  be  thrown  on  these  matters  than  has 
been  hitherto  admissible.      If  a  charge  be  made  against  the  sitting 
member  personally ^  as  well  as  by  his  agents,  he  is  justified  in  resisting 
it  up  to  the  point  of  exonerating  himself,  however  clear  the  case  may 
be  against  his  agents.     If  he  withdraw  at  that  point,  he  will  not  be 
liable  to  costs  for  a  frivolous  or  vexatious  opposition.*     The  Chelten^ 
ham  committee  t  [a.d.  1848]  held,  that,  'Mn  order  to  make  the  sitting 
member  liable  for  costs,  there  must  be  clear  proof  of  knowledge,  on 
his  part,  of  the  circumstances  of  bribery  imputed  to  him  and  his 
agents.  **  It  there  appeared,"  said  the  chairman, ''  that  the  counsel  for 
the  sitting  member  had  taken  the  first  feasible  opportunity  of  with- 
drawing from  the  contest ;  and  therefore  it  would  be  very  hard,  under 
these  circumstances,  to  visit  him  with  costs." 

The  next  case  is  that  under  the  91st  section,  where  an  election  or  re- 
turn, or  the  omission  to  make  a  return,  or  the  making  an  insufficient  one, 
is  reported  to  have  been  vexatious,  or  corrupt.  If,  for  instance,  a  can- 
didate, knowing  himself  to  have  been  ineligible  on  any  ground,  or  to 
have  obtained  his  election  by  any  illegal  means,  when  it  is  impeached, 
decline  to  defend  it,  and  yet  give  no  due  notice  of  the  fact  to  the 
Speaker,  the  parties,  and  all  concerned,  whereby  costs  are  incurred  in 
setting  aside  his  election,  he,  and  any  elector  admitted  to  oppose  the 
petition,  will  be  held  guilty  of  vexatious,  if  not  corrupt  conduct,  and 
liable  to  the  full  costs  and  expenses  occasioned  by  their  misconduct. 

The  next  case  is  that  provided  for  by  the  92nd  section,  pro- 
tecting voters  from  frivolous  or  vexatious  objections  to  their  votes, 
and  rendering  it  indispensable  on  the  part  of  those  meditating  a  scru- 
tiny, to  make  such  proposed  objection  the  subject  of  serious  considera- 
tion ;  for  the  full  costs  and  expenses  to  which  they  expose  any  such 
•  Dei'hy  case  [a.d.  1848],  Print.  Min.  1 16,  1 16.  t  Print  Min.  64. 
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voter,  he  is  entitled  to  recover  from  **  the  party  on  whose  behalv 
such  objections  were  made." 

Attention  may  here  be  called  to  the  second  of  the  parliamentary 
resolutions,*  which  requires  costs  demanded  by  either  party  in  any 
particular  case,  to  be  made  "  immediately  after  the  decision  in  thai  par- 
ticular case,'*  By  this  means  the  committee  are  enabled  equitably  to 
decide  that  question  while  all  the  facts  are  fresh  in  their  mind,  which 
show  whether  there  was  sufficient  doubt  about  either  the  law  or  the 
fact,  to  justify  challenging  a  particular  vote  before  the  committee. 
No  general  rule,  obviously,  can  be  laid  down  on  this  subject  The 
Harwich  (Ist)t  [a.d.  1848J  refused  the  costs  of  supporting  a  vote  ob- 
jected to  on  the  ground  of  the  insufficient  value  of  the  qualifying  pro- 
perty, as  they  considered  the  parties  justified  in  the  objection,  under 
the  circumstances.  A  committee,  however,  will  not  allow  parties  to 
inflict  on  voters  annoyance  and  expense  with  impunity,  where  a  little 
caution  and  exertion  might  have  proved  the  needlessness  and  futility 
of  an  objection. 

The  last  case  is  that  at  which  the  93rd  section  is  aimed,  and  is 
one  of  great  importance,  its  object  being  to  protect  one  party  and 
his  agents  from  specific  allegations  made  with  reference  to  their  con- 
duct, by  their  opponents,  when  those  allegations  are  unfounded,  and 
made  *' without  any  reasonable  or  probable  ground."  The  anxiety 
occasioned  by  such  imputations  may  well  justify  no  small  exertion  and 
expenditure  to  refute  them,  and  obviate  their  consequences,  and  com- 
mittees are  disposed  to  regard  such  cases  liberally  and  benignantly. 
Wantonly  to  impugn  a  member's  qualification,  or  to  impute  to  him  and 
his  agents  bribery  or  corruption,  or  malpractice  of  any  kind,  entails  on 
them  the  absolute  necessity  of  vigilance,  from  the  first,  in  their  own 
defence ;  and  it  would  be  highly  unjust  to  fix  them  with  the  expense 
of  doing  so.  The  least  reparation  that  can  be  made,  is  to  abandon 
such  a  charge  at  the  earliest  moment,  and  so  escape  pro  tanto  from 
the  pecuniary  consequences  of  improvident  imputation. 

It  may  be  observed  that  the  Election  Petitions  Act,  1848,  gives  no 
power  to  award  costs  to  other  than  voters,  or  parties  and  their  agents 
and  functionaries  whose  conduct  is  wrongfully  impugned.  Thus,  in 
the  Lyme  RegisX  case  [a.d.  1848],  the  committee  refused  costs,  where 
applied  for  on  behalf  of  a  clergyman  who  had  been  groundlessly 
charged  with  bribing  a  voter,  no  evidence  having  been  ofiered  in 

•  Chap.  XXVI.,  ante,  p.  631. 
t  Print.  Min.  220. 
t  P.  R.  &  D.  34. 
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support  of  it,  though  he  had  been  kept  a  long  time  under  the  dero- 
gatory imputation.  The  committee  strongly  censured  the  parties, 
but  yielded  to  the  argument  that  the  act  gave  them  no  power  to  in- 
flict costs. 

The  last  case  of  costs,  namely,  that  provided  for  by  the  93rd  section, 
is  one  which  may  give  rise,  perhaps,  to  troublesome  questions  as  to  the 
quantum  to  be  allowed.  If,  for  instance,  a  petition  should  charge  two 
or  more  sitting  members,  jointly,  with  bribery  or  treating,  and  one  of 
them  be  ultimately  acquitted  of  the  charge,  it  is  conceived  that  he 
would  be  entitled  to  recover  the  costs  which  he  had  incurred,  exactly 
as  if  he  had  been  solely  petitioned  against,  unless  the  case  against  him 
be  abandoned  before  the  final  determination  of  the  committee.  Till 
such  abandonment  or  decision,  his  counsel  and  agents  cannot  quit  a 
committee-room  for  a  single  moment :  for  any  question  to  a  witness 
called  apparently  as  against  the  other  sitting  member  only,  may  serve 
to  fix  with  fatal  liability  one  who  was  not  present  watching  his  own 
interests. 

II.  The  mode  in  which  the  amount  of  costs  is  ascertained,  and  the 
payment  of  them  enforced,  remains  alone  to  be  considered;  and  it 
depends  on  sections  94 — 102,  both  inclusive. 

Any  party  adjudged  entitled  by  the  committee  to  costs,  may  within 
THREE  CALENDAR  MONTHS  after  the  determination  of  the  merits  of  the 
petition,  or  after  any  order  of  the  House  discharging  the  order  of 
reference  of  the  petition  to  the  general  committee,  or  after  the  with- 
drawal of  the  petition  (under  s.  8),  apply  to  the  Speaker  to  direct 
the  costs  to  be  taxed,  by  either  the  Examiner  of  Recognizances,  or  the 
,  Taxing  officer  of  the  House  of  Commons ;  on  which  either  of  those 
officers  must  tax  such  costs,  examining  on  oath,  by  witnesses  or  affi- 
davits. After  he  shall  have  taxed  the  costs,  he  is  to  report  to  the 
Speaker  the  following  matters  only: — 

(1 .)  The  amount  of  the  costs. 

(2.)  The  name  of  the  party  liable  to  pay  them. 

(3.)  The  name  of  the  party  entitled  to  receive  them.* 

The  Speaker,  on  application  to  him  for  the  purpose,  must  deliver  to 
the  party  a  certificate,  signed  by  himself,  expressing 

(1.)  The  amount  of  the  costs  and  expenses  allowed  in  the  Report. 

(2.)  The  name  of  the  party  liable  to  pay  the  same. 

(3.)  The  name  of  the  party  entitled  to  receive  the  same. 

•  Elect.  Pet.  Act,  1848,  s.  94. 
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And  this  certificate  is 

CONCLUSIVE  EVIDENCE,  TOR  ALL   PURPOSES  WHATEVER, 

as  well  of  the  amount  of  the  demand,  as  of  the  title  of  the  party 
therein  named,  to  recover  the  same,  from  the  party  therein  stated  to 
he  liable  to  the  payment  of  such  costs :  and  the  party  claiming  under 
the  same  shall,  on  payment  of  the  amount  so  specified  in  the  cer- 
tificate, give  a  receipt  at  the  foot  of  it;  which  shall  be  a  sufficient 
discharge  for  such  costs. 

Either  the  party  or  his  representatives,  entitled  under  the  certifi- 
cate, may  demand  the  whole  sum  specified  in  it,  from  any  one  or 
more  of  those  liable  to  pay  it;  and  if  they  fail,  on  demand,  to  do  so, 
those  entitled  may  sue  for  it  in  the  Courts  of  Record  at  Westminster, 
Dublin,  or  Edinburgh ;  and  in  the  action,  ^'  it  shall  be  sufficient  for 
the  plaintiff  to  declare  that  the  defendant  is  indebted  to  him  in  the 
sum  mentioned  in  the  certificate/' 

In  England,  the  declaration  under  the  Common  Law  Procedure* 
Act  (1852),  may  be  in  this  form. 

"  For  that  the  defendant  is  indebted  to  the  said  A.  B.  in  the  sura  of  £ 

being  the  sum  of  money  mentioned  in  a  certain  certificate  of,  and  signed  by, 
the  Speaker  of  the  House  of  Commons,  duly  made  and  granted  according  to 
the  statute  in  that  case  and  behalf.*' 

On  filing  this  declaration,  together  with  the  Speaker's  certificate,  and 
an  affidavit  of  the  demand  for  payment,  the  plaintiff  may  sign  judg- 
ment as  for  want  of  a  plea,  by  nil  dicitj  and  take  out  execution  for  the 
sum  mentioned  in  the  certificate,  together  with  the  costs  of  the  action, 
according  to  due  course  of  law.  In  order  to  put  an  end  to  such 
vexatious  difficulties,  as  may  be  seen  in  the  cases  of  Ranson  v.  Dundas,f 
and  Bruyeres  v.  Halcomb^  till  the  passing  of  this  act,^  in  enforcing 
payment  of  the  parliamentary  costs  under  the  Speaker's  certificate,  the 
act  in  question  provides  that  if  the  Speaker's  handwriting  be  duly 
verified,  Hhe  validity  of  the  certificate  shall  not  be  called  in  ques- 
tion in  any  court. '§  It  is  also  provided  by  the  act  that  any  person 
from  whom  the  amount  of  the  costs  and  expenses  has  been  recovered, 
may  in  turn  recover  a  proportionate  share  from  the  others  who  are 
liable  with  him. — ^The  mode  of  procedure  to  put  in  suit  the  Re- 
cognizance, will  be  found  so  minutely  specified  in  the  98th — 102nd 

•  3  Bing.  N.C.  123. 

t  3  A.  &  £11.  394. 

X  Sect.  96. 

$  Vide  post,  pp.  350,  a. — 352,  a. 


658  COSTS. 

sections  of  the  Election  Petitions  Act,  1848,  as  to  render  superflaous 
a  repetition  of  them  here. 

The  provisions  respecting  the  ascertainment  and  recovery  of  costs 
under  stat  5  &:  6  Vict.  c.  102,  in  the  case  of  general  bribery  are 
closely  analogous  to  those  which  have  been  already  considered.  The 
general  scope  of  these  provisions  is  indicated  at  the  dose  of  the 
fifteenth  Chapter  ;*  and  in  detail  in  the  statute  itself.f 

The  expenses  of  witnesses,  and  of  the  inquiry  generally,  under  stat 
15  &  16  Vict.  c.  57  [The  Corrupt  Practices  Act],  are  provided  by 
the  14th  and  15th  sections. { 

•  P.  300.  t  Post,  270,  A.— 273,  a. 

t  Post,  362,  A.,  f. 
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1.  Form  of  Recognizance  under  the  JElection  Petitions 

Act,  1848.* 

[Being  the  Schedule  of  the  Act  1 1  &  12  Vict.  cap.  98,  ante,  p.  352,  a.] 

Be  it  remembered,  that  on  the day  of ,  in  the  year  of  our 

Lord  18 — ,  before  me  A.  B.,  Esquire,  Examiner  of  Recognizances 
for  the  House  of  Commons,  [or  C.  P.,  one  of  her  Majesty's  justices  of  the 

peace  for  the of J,  came ,  and  acknowledged  himself 

[or  severally  acknowledged  themselves]  to  owe  to  our  sovereign  lady 
the  Queen  the  sum  of  One  thousand  pounds  [or  the  following  sums ; 

(that  is  to  say,)  the  said the  sum  of ,.the  said the  sum 

of ,  the  said the  sum  of ,  and  the  said the  sum  pf 

],  to  be  levied  on  his  [or  their  respective]  goods  and  chattels, 

lands  and  tenements,  to  the  use  of  our  said  sovereign  lady  the  Queen, 
her  heirs  and  successors. 

The  condition  of  this  recognizance  is,  that  if  [here  insert  the  names 
of  all  the  petitioners,  and,  if  more  than  one,  add,  or  any  of  them]  shall 
well  and  truly  pay  all  costs  and  expenses  in  respect  of  the  election 
petition  signed  by  him  [or  them]  relating  to  the  [here  insert  the  name 
of  the  borough,  city,  or  county\,  which  shall  become  payable  by  the 
said  petitioner  [or  petitioners]  under  the  Election  Petitions  Act,  1848, 
to  any  witness  summoned  in  his  [or  their]  behalf,  or  to  [the  sitting 
member,']  or  other  party  complained  of  in  the  said  petition,  or  to  any 
party  who  may  be  admitted  to  defend  the  same  as  provided  by  the 
said  act,  then  this  recognizance  to  be  void^  otherwise  to  be  of  full  force 
and  effect.  C.  D. 

E.  F. 

G.  H. 

I.  K. 

Note. — When  the  recognizance  is  taken  by  a  justice,  the  following 
form  of  acknowledgment  is  to  be  used : 

Taken  and  acknowledged  by  the  above-named^ 
C.  D.,  E.  F.,  &c,,  the  day  and  year  first 

above  written,  at  ,  in  the  county  of 

,  before  me, 

C.  P., 
One  of  her  Majesty's  justices  of  the 
peace  for  the  county  of .      -" 

*  See  the  decisions  of  the  Examiner  of  Recognizances,  in  the  Session 
1852>3,  on  various  objections  to  recognizances  and  the  affidavits  accom- 
panying them,  ante,  pp.  296 — ^298. 

UU» 
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2.  Affidavit  of  Surety  J* 

E.  F.,  of  No. street,  in  the  city  of  — « — ,  merchant,  maketh 

oath  andsaith,  that  he  is  seised  or  possessed  of  real  [or  personal]  estate 
{or  both),  above  what  will  satisfy  his  debts,  of  the  dear  value  of  the 
turn  of  One  thousand  pound*  [or  Jbr  whatever  gum  /or  which  the  surety 
becomes  bound.'} 

Sworn  at  — ,  this day  of  — >  '^  fi.  F. 

185 — ,  before  me, 

C  P., 

One  of  her  Majesty's  justices  of  the 
peace  for  the  county  of . 


3.  Notice  to  Speaker  on  the  Withdrawal  of  JPetition. 

Sir,  Street, ,  185 — . 

As  agent  for  A.  B.,  Esq.,  in  the  matter  of  his  petition,  delivered 

in  on  the day  of  — •  last,  complaining  of  an  undue  election  and 

return  for  the  borough  of •,  I  hereby  l^g  to  inform  yoa  that  it  is 

not  intended  to  proceed  with  the  said  petition. 

I  have  the  honour  to  be^  Sir, 

Your  very  obedient  servant, 
To  the  Right  Honourable  C.  D. 

The  Speaker  of  the  House  of  Commons. 


4.  Sitting  Member's  Letter,  declining  to  defend  his  Return. 

Sir,  Street, ,  1 85—. 

I  beg  to  inform  you  that  it  is  not  my  intention  to  defend  my 

election  or  return  for  the  borough  of . 

I  have  the  honour  to  be,  Sir, 

Your  very  obedient  servant. 
To  the  Right  Honourable  E.  F. 

The  Speaker  of  the  House  of  Commons. 


5.  Speaker's  Warrant  for  the  Attendance  of  Witnesses. 

Whereas,  by  an  order  of  the  House  of  Commons,  a  petition  of , 

complaining  of  an  undue  election  and  return  for  the of ,  has 

been  presented  to  the  House  of  Commons,  the  matter  of  which  petition 


I 


*  The  Examiner  [1852-3]  has  decided,  that  no  objection  can  be  taken, 
uuder  the  Election  Petitions  Act,  1848,  s.  13,  to  the  validttj  of  Uie  affi- 
davit, jurat  or  caption,  ante,  297. 
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is  to  be  tried  by  a  select  committee,  to  be  appointed  under  the  "  Elec- 
tion Petitions  Act,  1848  :  " 

These  are  therefore  to  require  you ,  and  each  and  every  of  you, 

to  be  and  appear  before  the  said  select  committee,  at  such  time  or 

times  as  shall  be  notified  to  you  by  the  parties,  or  either  of  them, 

the  said  petition,  or  their  or  either  of  their  agents  or  agent ;  and  to 
receive  and  obey  such  further  order  as  the  said  select  committee  to  be 
appointed  to  try  the  matter  of  the  said  petition  shall  make  concerning 
the  same. 

As  you  will  answer  the  contrary  at  your  peril. 

Given  under  my  hand,  the day  of ,  1 85 — . 

Charles  Shaw  Lefbvre, 
Speaker. 


6.  Speaker^ 8  Warrant  when  a  Witness  is  to  produce 
Papers,  Books  or  Records, 

Whereas,  by  an  order  of  the  House  of  Commons,  a  petition  of , 

complaining  of  an  undue  election  and  return  for  the of ,  has 

been  presented  to  the  House  of  Commons,  the  matter  of  which  petition 
is  to  be  tried  by  a  select  committee,  to  be  appointed  under  the  *^  Elec- 
tion Petitions  Act,  1848 : " 

These  are  therefore  to  require  you  to  bring  in  your  custody 

[here give  as  exact  and  full  a  description  of  the  documents  required 

as  may  be']  and  therewith  to* be  and  appear  before  the  said  select  com- 
mittee, at  such  time  or  times  as  shall  be  notified  to  you  by  the  parties, 

or  either  of  them,  the  said  petition,  or  their  or  either  of  their 

agents  or  agent,  and  to  receive  ana  obey  such  further  order  as  the  said 
select  committee  to  be  appointed  to  try  the  matter  of  the  said  petition 
shall  make  concerning  the  same. 

As  you  will  answer  the  contrary  at  your  peril. 

Given  under  my  hand  the day  of ,  185 — . 

Charles  Shaw  Lefevre, 
Speaker. 


7.  Speaker's  Warrant  for  the  Inspection  and  Production 

of  Public  Papers  and  Records. 

Whereas,  by  an  order  of  the  House  of  Commons,  the  matter  of  the 
petition  of  A.  B.,  Esq.,  and  also  of  the  petition  of  the  several  persons 
whose  names  are  thereunto  subscribed,  on  behalf  of  themselves  and 
others,  being  lawful  electors  of  the  borough  of  L.,  in  the  county  of  H., 
severally  complaining  of  an  undue  election  and  return  for  the  said 

borough  of  L.,  are  appointed  to  be  taken  into  consideration  on , 

the day  of next,  at  ■  of  the  clock  in  the  afternoon ; 

These  are  therefore  to  require  you,  C.  D.,  town  clerk  of  the  said  borough 
of  L.,  and  £.  F.,  vestry  clerk  of  the  parish  of  L.,  and  such  other  per- 
son or  persons  as  have  in  his,  her,  or  their  custody  or  power  the  rates 

u  u»  2 
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or  aMetttnenU  made  for  the  relief  of  the  poor  of  the  said  parish,  and 
the  public  books,  public  papers,  and  public  writings  of  ana  belonging 
to  the  said  parish,  to  permit  the  said  A.  B.,  Esq.,  or  his  agent  or  agents, 
to  inspect  the  same,  and  take  such  notes  and  copies  thereof  as  ne  or 
they  snail  think  fit.  And  that  you,  the  said  C.  D.,  town  clerk,  and 
£.  F.,  vestry  clerk,  and  the  other  persons  aforesaid,  or  some  one  for 

you,  do  attend  the  House  of  Commons  upon ,  the  said day 

of next,  at of  the  clock  in  the  afternoon  of  the  same  day, 

with  such  of  the  said  rates  or  assessments,  public  books,  public  papers, 
and  public  writings,  of  and  belonging  to  tne  said  parish  as  aforesaid, 
as  he,  the  said  A.  B.,  Esq.,  or  his  agent  or  agents,  shall  require  and 
give  notice  to  be  produced  at  the  hearing  of  the  matter  of  the  said 
petition ;  as  you,  the  said  C.  D.,  town  clerk,  and  the  said  E.  F.,  vestry 
clerk,  and  the  4>ther  persons  aforesaid,  will  answer  the  contrary  at  your 

perils.     Given  under  my  hand,  the day  of ,  185 — . 

Charles  Shaw  Lepevre,  Speaker. 

On  the  last  waitant  there  must  be  the  following  appointment 
endorsed : 

I  do  hereby  appoint  L.  M .,  of  the  Inner  Temple,  London,  gentle- 
man, and  N.  O.,  of  L.,  in  the  county  of  H.,  gentleman,  jointly  and 
severally  my  agents  and  agent,  for  the  purposes  of  the  within  order. 
As  witness  my  hand,  thit  —  day  of ,  185 — . 


8«  Notice  by  the  General  Committee. 

'  Election. 

Pursuant  to  the  provisions  of  the  "  Election  Petitions  Act,  1848," 
notice  is  hereby  given,  that  a  select  committee  to  try  and  determine 
the  matter  of  the  petition  complaining  of  an  undue  election  and  return 

for  the  borough  of ,  will  be  chosen  by  the  general  committee  of 

elections,  on ,  the day  of ,  at o'clock  in  the  after- 
noon, in  No. .  Committee  Room  of  the  House  of  Commons. 

All  parties  interested  are  hereby  severally  directed  to  attend  the  said 
general  committee  of  elections,  by  themselves,  their  counsel,  or  agents, 
at  the  time  and  place  above  mentioned. 

E.  F.,  Chairman. 
House  of  Commons, 
Dated  this day  of ,  185 — . 


9.  Agenfs  notification  to  Witnesses  for  Attendance. 

Election  Petition. 

Pursuant  to  the  summons  of  the  Right  Honourable  The  Speaker 
of  the  House  of  Commons  alres^y  served  upon  you  in  the 
matter  of  the  above  petition, 

I,  the  undersigned,  agent  of ,  hereby  give  you  notice  to  be  and 

appear  before  the  select  committee  appointed  to  try  the  matter  of  the 
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said  petition,  at  the  House  of  Commons,  in  the  city  of  Westminster^ 

on  ,  the  day  of ,  at  o'clock  in  the  forenoon  of 

that  day ;  and  further,  on  your  arrival  in  London,  in  attendance  on 
this  notice,  to  inform  me  immediately  thereof^  and  of  your  place  of 
abode. 

Dated  this day  of ,  185 — . 

Yours  &c.,  C.  D. 


10.  Summons,  by  Chairman  of  Select  Committee. 

House  of  Commons. 

Select  Committee  on Election  Petition. 

die  185—-. 

in  the  chair. 

Ordered, 

,  the day  of 


That 
at of  the  clock. 


do  attend  this  committee  on 


G.  H.,  Chairman. 


11.  Allowances  to  Witnesses. 

The  following  is  about  the  ordinary  scale  of  allowances  for  expenses 
and  loss  of  time,  usually  paid  to  witnesses  summoned  to  attend  com- 
mittees on  election  petitions. 

Compensation  for 
Loss  of  Time. 

PER  DAY. 

2  guineas. 
1  to  2  guineas. 
1  guinea. 
1  guinea. 
1  guinea. 
15s.  to  20s. 
10s.  to  15s. 
10s.  to  15s. 
7s.  to  10s. 
5s. 

Private  gentlemen,  20s.  per  day  for  expenses.     )  No  compensation 
Salaried  clerks,  where  the  salary  continues,  15s.  $         for  time. 
Females,  according  to  their  station  in  life. 
Travelling  Expenses — the  actual  sum  paid  per  coach  or  railway. 
Sundays  not  reckoned  in  compensation  for  loss  of  time. 
The  day  of  arrival  and  the  day  of  reaching  home  to  be  reckoned  as 
one  day  as  to  expenses.* 

*  The  above  table  of  allowances  to  witnesses,  together  with  the  arrange- 
roent  of  the  previous  forms,  [with  the  exception  of  No.  VIII.,  which  is 
taken  from  ivf r.  Rogers's  Law  and  Practice  of  Election  Committees,  Ap- 
pendix, p.  v.],  is  taken,  with  slight  variation,  from  the  convenient  Summary 


Expenses. 

Solicitors      .     . 

PER  DAY. 

20s. 

Surgeons      .     . 
Apothecaries    . 
Surveyors     .     . 
Architects    .     . 

20s. 
20s. 
20s. 
20s. 

Auctioneers 

.  15s.  to  20s. 

Tradesmen  .     .     . 

,  10s.  to  15s. 

Innkeepers  .     .     , 
Artizans      .     .     . 

10s.  to  15s. 
,     7s.  to  10s. 

Labourers    .     .     . 

7s. 

460 
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12.  Standing  Orders  on  Public  Petitions,  at  the  com- 
mencement of  the  First  Session  of  the  J^arliament 
of  1852. 

[See  them,  ante,  pp^  314 — 5.} 


13.  Classification  and  Order  of  Reading  Election  Petitions. 

[See  them,  ante,  pp.  314 — 5.] 


14.  List  of  Objections  on  a  Scrutiny. 

In  the  House  of  Commons. 

Session  185 — .* 

In  the  Matter  of  the  Petition  of  and  another, 
complaining  of  the  Election  and  Return  of 
,  Esq.,  for  the  Borough  of , 

The  following  is  a  list  of  the  voters  intended  to  be  objected  to,  with 
the  several  heads  of  objections  distinguished  against  the  names  of  the 
voters  excepted  to,  and  which  are  intended  to  be  objected  and  excepted 
to,  by  and  on  the  part  of  the  petitioners. 

Class  No.  1. 


Nnniber  on 

Printed  Register 

in  force  at 

the  Election. 

Name 

of 
Voter. 

Heads  of  Objection. 

6 
189 
272 
143 
135 

A.  B. 
CD. 
E.  F. 
G.H. 
I.  K. 

The  vote  of  each  party  included  in  this  class  is 
objected  to ;  for, 

That  each  of  the  said  parties  did,  by  gifts  or 
rewards,  and  by  promise,  agreement,  or  security  for 
gift  or  reward,  corrupt  or  procure  f  some  person  or 
persons  to  give  his  or  their  vote  or  votes,  or  to  for- 
bear to  give  bis  or  their  votes  at  the  said  election ; 
and  for, 

That  each  of  the  said  parties  bribed  a  voter  or 
voters ;  and  for, 

That  each  of  the  said  parties  by  intimidation, 
bribery  and  undue  influence  procured  the  return  of 
the  said  R.  W.  C. 

of  the  Practice  of  the  House  of  Commons  under  the  Election  Petitions 
Act,  1848,  published  by  Messrs.  Vacher  &  Sons,  29,  Parliament  Street 

*  This  was  the  form  used  in  the  Borouffh  of  Harwicb  Election  Petition, 
1861. 

t  Sed  vide  ante,  p.  438  et  seq.,  as  to  this  being  a  valid  ground  of  objec- 
tion. 
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Class  No.  2. 


Number  on 

Printed  Register 

in  force  at 

the  Election. 

Nam« 

of 
Voter. 

Heads  of  Objection. 

75 

90 

91 

286 

A.  B. 
CD. 
E.F. 
G.H. 

The  vote  of  each  party  included  in  this  class  is 
objected  to ;  for. 

That  each  of  the  suid  parties  did  as1(,  receive  or 
take  money  or  other  reward  by  way  of  gift,  loan  or 
other  device,  or  agreed  or  contracted  for  money, 
gift,  office,  employment  or  other  reward,  to  give  his 
vote  or  to  refuse  or  forbear  to  give  his  vote  at  the 
said  election ;  and  for. 

That  each  of  the  said  parties  was  bribed  at  the 
said  election ;  and  for, 

That  each  of  the  said  parties  was  corruptly  influ- 
enced to  give  bis  vote  at  the  said  election  for  the 
said  R.  W.  C. 

Class  No.  3. 


Number  on 

Printed  Register 

in  force  at 

the  Election. 


Name 

of 
Voter. 


102 
13 

280 
68 

156 


A.  B. 
CD. 
E.  F. 
G.H. 
I.K. 


Heads  of  Objection. 


The  vote  of  each  party  included  in  this  class  is 
objected  to ;  for, 

That  each  of  the  said  parties  was  improperly 
registered,  and  his  name  improperly  retained  and 
inserted  upon  and  in  the  register  of  voters  in  force 
at  the  lime  of  such  election,  by  the  express  decision 
of  the  revising  barrister  who  revised  the  list  of  voters 
from  which  such  register  was  formed  ;  and  for. 

That  each  of  the  said  parties  had  not  occupied 
as  owner  or  tenant  any  sufficient  qualification  to  be 
registered  ;  and  for  that  he  had  not  occupied  such 
qualification  for  a  period  of  twelve  calendar  months 
next  previous  to  the  31st  day  of  July,  185—;  and 
for  that  he  had  not  been  duly  rated  to  the  relief  of 
the  poor,  and  had  not  paid  all  the  poor  rates  and 
assessed  taxes  due  and  payable  from  him  in  respect 
of  the  premises  for  which  he  was  registered ;  and  for, 

That  he  had  not  resided  for  six  calendar  months 
next  previous  to  the  31st  day  of  July,  185 — ,  within 

the  borough  of ,  or  within  seven  statute  miles 

thereof,  and  for  that  each  of  the  said  parties  had 
no  right  to  a  vote. 
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Class  No.  4. 


NunberoD 

Printed  RefMer 

in  force  at 

UwElectiOD. 

Name 

of 
Voter. 

Heads  of  Objection. 

148 

238 

A.B. 
CD. 

The  vote  of  each  party  included  in  this  class  k 
objected  to ;  for, 

That  each  of  the  said  parties  bad  been  within 
twelve  calendar  months  before  the  time  of  his  voting 
employed  in  charging,  collecting,  levying  or  manag- 
ing the  customs  or  some  branch  or  part  thereof; 
and  for. 

That  he  was  legally  incapacitated  by  statute. 

Class  No.  5. 


Number  on 

Printed  RefMer 

In  force  at 

the  Election. 


8 
84 
67 
72 


Name 

of 
Voter. 


A.  B. 
CD. 
E.  F. 
G.  H. 


Heads  of  Objection. 


The  vote  of  each  of  these  parties  is  objected 
to;  for. 

That  each  of  them  bad  not  ever  since  the  31st 
day  of  July,  185 — ,  resided,  and  at  the  time  of  vot- 
iDg  did  not  continue  to  reside,  within  the  borough 
of ,  or  within  seven  miles  thereof. 


The  petitioners  will  claim  to  add  the  votes  of  A.  B.,  C,  D.,  E.  F., 

G.  H.,  I.  K.,  &c.  &c.,  to  the  poll  of- ,  esquire,  on  the  ground 

that  each  of  the  said  parties  duly  tendered  his  vote  at  the  election,  and 
that  his  name  had  been  omitted  from  the  register  by  the  express 
decision  of  the  barrister  who  revised  the  list  of  voters.  And  also  the 
vote  of  O.  P.,  a  registered  voter  of  the  said  borough,  who  tendered 
his  vote  at  the  said  election  for  the  said ,  esquire,  and  whose 


vote  was  then  and  there  given  and  received  for  the  said 
esquire,  but  was  not  reckoned  by  the  returning  officer  in  casting  up 
the  number  of  votes  voted  at  the  said  election,  and  in  declaring  the 
final  state  of  the  poll. 

(Signed)        J.  G., 
Agent  for  the  petitioner  A.  B. 
[or  of  the  sitting  member,  as  the  case  may  be] 
This day  of ,  185—. 
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PRECEDENTS  OF  PETITIONS. 

Under  the  Election  Petitions  Act,  1848,  s.  %  ante,  p.  301. 

15.  General  Commencements  and  Statements  of  the 

Petitioner's  Might  to  petition.* 

To  the  Commons  of  the  United  Kingdom  in  Parliament  assem- 

bled.f 
The  humble  petition  of  the  person  [^or  persons]  whose  name  is 
{_or  are]  hereunto  subscribed  [elector^  candidate,  Sfc,  Sfc,  as  the 
case  may  6e]. 
Sheweth, 
That  your  petitioners  were,  at  the  last  election  of  members  to  serve 

in  this  present  parliament  for  the  borough  of ,  registered  electors 

of  the  said  county  \or  borough,]  and  had  a  right  to  vote  at  the  said 
election 

Or. 

Were  registered  electors,  and  voted  at  the  said  election 

Or, 
Were  registered  electors,  and  had  a  right  to  vote,  and  did  vote  at 

the  said  election 

Or, 
That  your  petitioner  was  a  candidate  at  the  last  election  of  a 
member  to  serve  in  this  present  parliament  for  the  county  [or  borough] 
of 

That  your  petitioner  claims  to  have  had,  and  had  a  right  to  be 

RETURNED  \or  ELECTED]  at  ....  . 

16.  Petition  against  Two  Sitting  Members  on  the 

Grounds  of  Bribery  and  Treating. X 

That  at  the  said  last  election  of  members  to  serve  in  parliament  for 

the  said  borough  of ,  in  the  month  of ,  18 — ,  A.  B.,  C.  D. 

and  £.  F.  were  candidates  to  represent  the  said  borough  in  parlia- 
ment. 

That  a  poll  having  been  demanded,  was  taken  by  the  returning 
officer  for  the  said  borough  on  the  — ^—  day  of ,  18 — . 

*  See  this  matter  discussed  at  length,  ante,  pp.  301,etseq.,  (Chapter  XVI., 
'  The  Petition  and  the  Petitioners,')  and  pp.  333  et  seq.,  (Chapter  XVIII., 
'  Jurisdiction  of  the  Select  Committee.')  At  pp.  335,  336,  will  be  found 
a  careful  analysis  of  the  respective  statements  of  the  right  of  petitioning,  in 
all  petitions  [one  hundred  and  nine],  after  the  General  Election  of  1852, 
in  conformity  with  the  Election  Petitions  Act,  1848;  and  at  p.  337,  a 
general  intimation  of  the  statement  of  the  right  in  the  petitioner  after  the 
preceding  General  Election,  under  stat  7  &  8  Vict.  c.  103,  s.  3. 

t  The  omission  of  these  words  has  been  decided  to  be  no  ground  of  objec- 
tion before  a  Select  Committee,  St.  Alban'Sf  1851 ;  Printed  Minutes,  p.  2  ; 
P.  R.  &  D.  279;  ante,  p.  322. 

t  This  form  was  settled  by  three  of  the  most  eminent  leading  parlia- 
mentary counsel  in  the  year  1848. 

V  V*  5 
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That  the  said  A.  B.  and  C.  D.  were  by  the  said  returning  officer 
declared  to  have  had  a  majority  of  votes  at  the  said  election,  and  to 
have  been  duly  elected,  and  were  returned  as  members  duly  elected, 
to  serve  in  this  present  parliament  for  the  said  borough  of . 

Bribery.  At  against  A,  B.]  That  before  and  at  and  during  the 
said  election  the  said  A.  B.  was  by  himself  and  by  his  agents,  firiends 
and  managers,  guilty  of  divers  acts  of  bribery  and  corruption  m  order 
to  corrupt  and  procure,  and  did  by  his  agents,  managers  and  friends, 
and  by  many  other  persons  emplqytd  in  hii  behalf,  by  gifts,  presents, 
money,  rewards,  ana  by  promises  and  agreements  and  securities  for 
money,  giils,  employment  and  rewards,  and  by  threats,  intimidation^ 
promises,  undue  influence,  and  other  corrupt  and  illegal  pracCios% 
acts  and  means,  corrupt  and  procure  divers  persons  having  or  clatmiag 
to  have  votes  at  the  said  election  to  give  their  votes  in  &v<nir  of  him, 
the  said  A.  B.,  and  of  the  said  C.  D.,  or  of  one  of  them,  or  to  forbear 
to  give  their  votes  in  favour  of  the  said  £.  F. 

That  the  said  A.  B.,  by  the  said  corrupt  and  illegal  practices,  was 
and  is  wholly  incapacitated  and  ineligible  to  serve  in  this  present 
parliament  for  the  said  borough ;  and  the  said  election  and  return  of 
the  said  A.  B.  were  and  are  wholly  null  and  void. 

Bribery.  At  against  C.  D.]  That  before,  and  at  and  during  the 
said  election,  the  said  C.  D.  was  by  himself  and  his  agents,  friends  and 
managers,  guilty  of  divers  acts  of  bribery  and  corruption  in  order  to 
corrupt  and  procure,  and  did  by  his  agents,  managers  and  friends,  and 
by  many  other  persons  employed  in  his  behalf,  by  gif^,  presents, 
money,  rewards,  and  by  promises  and  agreements  and  securities  for 
money,  gifts,  employment  and  rewards,  and  by  threats,  intimidations, 
promises,  undue  influence,  and  other  corrupt  and  illegal  practices, 
acts  and  means,  corrupt  and  procure  divers  persons  having  or  claiming 
to  have  votes  at  the  said  election,  to  give  their  votes  in  favour  of  him, 
the  said  C.  D.,  and  of  the  said  A.  B.,  or  of  one  of  them,  or  to  forbear 
to  pive  their  votes  in  favour  of  the  said  E.  F. 

That  the  said  C.  D.,  by  the  said  corrupt  and  illegal  practices,  was 
and  is  wholly  incapacitated  and  ineligible  to  serve  in  this  present 
parliament  for  the  said  borough,  and  that  the  said  election  and  return 
of  the  said  C.  D.  were  and  are  wholly  null  and  void. 

Treating.  As  against  A.  B.,  under  stat.  7  Will,  3,  c.  4,  s.  1 
(ante,  p.  529).]  That  after  the  teste  of  the  writ  for  holding  the  said 
election,  and  before  and  at  and  during  the  said  election,  the  said  A.  B. 
did  by  himself  and  his  agents,  friends  and  partisans,  by  divers  ways 
and  means  in  his  behalf,  or  at  his  charge,  directly  and  indirectly,  give, 
present  and  allow,  to  persons  having  votes  in  and  at  the  said  election, 
money,  meat,  drink,  entertainment  and  provision,  and  did  make  pre- 
sents, gifts,  rewards  and  entertainments,  and  did  make  promises, 
agreements,  obligations  and  engagements  to  give  and  allow  money, 
meat,  drink,  provision,  presents,  rewards  and  entertainments  to  and  for 
persons  having  votes  in  and  at  the  said  election,  and  to  and  for  the 
use,  benefit  and  advantage,  employment,  profit  and  preferment  of  such 
persons,  in  order  that  he  the  said  A.  B.  might  be  elected  to  serve  in 
this  present  parliament  for  the  said  borough. 

That  by  reason  of  the  said  last  mentioned  corrupt  and  illegal  prac- 
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tices,  the  said  A.  B.  was  and  is  wholly  incapacitated  and  ineligible  to 
serve  in  this  present  parliament  for  the  said  borough,  and  the  said 
election  and  return  of  tne  said  A.  B.  were  and  are  wholly  null  and  void. 

Treating.  As  against  C.  D*,  under  stat.  5  4*  6  Vict,  c.  102,  s,  22.] 
That  before,  during  and  after  the  said  election,  the  said  C.  D.  did  by 
himself  and  his  agents,  friends  and  partisans,  in  divers  ways,  directly 
and  indirectly,  give  and  provide,  and  did  cause  and  did  knowingly 
allow  to  be  given  and  provided,  wholly  or  partly  at  his  expense,  and 
did  pay  wholly  or  in  part  divers  expenses  incurred  for  meat,  drink, 
entertainment  and  provision  to  and  for  divers  persons  for  the  purpose 
of  corruptly  influencing  divers  of  such  persons,  or  divers  other  persons, 
to  give  their  votes  in  the  said  election  for  the  said  C.  D.,  or  to  refrain 
from  giving  their  votes  in  the  said  election  for  the  said  £.  F%,  and  for 
the  purpose  of  corruptly  rewarding  such  persons,  or  divers  other 
persons,  for  having  given  their  votes  in  the  said  election  for  the  said 
C.  D.  or  for  having  refrained  from  giving  their  votes  at  the  election 
for  the  said  E.  F. 

That  by  reason  of  the  said  last  mentioned  corrupt  and  illegal  prac- 
tices, the  said  C.  D.  was  and  is  wholly  incapacitated  and  ineligible  to 
serve  in  this  present  parliament  for  the  said  borough,  and  the  said 
election  and  return  of  the  said  C.  D.  were  and  are  whollv  null  and  void. 

General  bribery  by  friends  and  agents  of  both  Sitting  Members."]  That 
gross,  extensive,  and  systematic,  and  open,  and  notorious  bribery  and 
corruption  were  practised  and  carried  on  at  the  said  election  by  divers 
persons,  being  friends,  supporters  and  partisans  of  the  said  A.  B.  and 
C.  D.,  with  a  view  to  the  election  of  the  said  A.  B.  and  CD.;  and 
that  the  said  election  and  return  of  the  said  A.  B.  and  C.  D.  were 
procured  by  means  of  such  bribery  and  corruption. 

That  by  reason  of  the  last  mentioned  corrupt  and  illegal  practices, 
the  said  election  and  return  of  the  said  A.  B.  and  CD.  or  one  of 
them  were  and  are  wholly  null  and  void. 

Intimidation  and  duress  by  friends  of  both  Sitting  Members.]  That 
fraud,  intimidation  and  duress  were  by  the  agents,  friends  and  mana- 
gers, and  by  other  persons  on  behalf  of  the  said  A.  B.  and  C  D.,  prac- 
tised upon  divers  persons  having  votes  at  the  said  election,  by  means 
whereof  many  persons  who,  but  for  such  illegal  practices,  would  have 
voted  in  favour  of  the  said  £.  F.,  were  induced  and  compelled  to 
vote  in  favour  of  the  said  A.  B.  and  C  D.  or  one  of  them. 

Per  Quod,  election  of  A.  B.  and  C  D.,  or  of  one  of  them,  void.] 
That  by  reason  of  the  premises  the  said  election  and  return  of  the 
said  A.  B.  and  C  D.  or  of  one  of  them  were  and  are  wholly  null  and  void. 

Prayer.  To  declare  the  election  and  return  of  A.  B,  and  C.  D., 
or  of  one  of  them,  void.]  Your  petitioners  therefore  humbly  prat, 
that  your  honourable  House  will  take  the  premises  into  con- 
sideration, and  will  declare  the  said  election  and  return  of  the 
said  A.  B.  and  CD.  to  be  wholly  null  and  void,  or  will 
declare  the  said  election  and  return  of  the  said  A.  6.  to  be 
wholly  null  and  void,  or  will  declare  the  said  election  and 
return  of  the  said  C  D.  to  be  wholly  null  and  void,  and  will 
give  to  the  petitioners  such  further  and  other  relief  as  to  the 
House  shall  seem  meet. 
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such  votes  oueht  now  to  be  struck  off  the  poll ;  that  divert  persons 
were  admitted  to  vote,  and  did  vote,  at  the  said  election  for  uie  said 
J.  C.  who  were  disqualified  by  reason  of  their  having  made  wagers  or 
bets  on  the  result  of  the  said  election,  and  the  votes  so  admitted  ought 
to  be  struck  off  the  poll;  that  at  the  said  election  dirers  yoters  were 
'     counted  on  the  said  poll,  in  favour  of  the  said  J.  C^  who  did  not  ia 
point  of  fact  vote  for  him,  but  who  were  personated  and  fraudulently 
represented  by  other  persons  who  had  themselves  no  title  so  to  vote, 
but  who  so  fraudulently  tendered  their  votes  and  voted  at  the  said  elec- 
tion, and  that  such  votes  ought  to  be  struck  off  the  said  poll ;  that  the 
votes  of  divers  persons  were  tendered  and  refused  for  the  petitioner, 
which  ought  to  nave  been  received  and  added  to  the  poll  for  the  said 
petitioner;  that  divers  persons  at  the  said  election  are  entered  on. the 
poll  as  having  voted  in  favour  of  the  said  J.  C.  and  the  petitioner, 
whereas  the  said  persons  did  in  fact  vote  for  the  said  J.  u,  and  the 
petitioner,  and  that  such  votes  so  entered  in  favour  of  the  said  J.  C. 
ought  to  be  struck  off  the  poll  of  the  said  J.  C. ;  that,  by  the  ways  and 
!  means  aforesaid,  the  said  J.  C.  obtained  an  apparent  majority  over  the 

;  petitioner,  whereas,  in  truth  and  in  fact,  the  petitioner  had  a  majority 

I  of  legal  votes  over  the  said  J .  C.  and  was  duly  elected  a  member  to 

I  serve  in  the  present  parliament  for  the  said  borough,  and  ought  to 

I  have  been  returned  as  such  member;   and  praying  that  the  House 

will  take  the  premises  into  their  consideration,  and  will  declare  the 
!  said  election  and  return  of  the  said  J.  L.  and  J.  C,  or  of  one  of  them, 

to  be  wholly  null  and  void,  and  that  the  said  J.  L.  and  J.  C,  or  one 
of  them,  were  not  duly  elected  and  ought  not  to  have  been  returned 
at  the  said  election,  and  will  amend  the  said  return  accordingly,  or 
will  declare  that  the  election  of  the  said  J.  C.  was  null  and  void,  and 
that  the  said  J.  C.  was  not  duly  elected  and  ought  not  to  have  been, 
returned,  and  that  the  petitioner  had  a  majority  of  legal  votes  over  the 
said  J.  C.  at  the  said  election,  and  was  duly  elected  and  ought  to  have 
been  returned  at  the  said  election,  and  will  cause  the  return  to  be 
amended  by  erasing  the  name  of  the  said  J.  C.  therefrom,  and  substi- 
tuting the  name  of  the  petitioner  instead  of  the  name  of  the  said  J.  C, 
and  that  the  House  will  give  to  the  petitioner  such  further  or  other 
relief  as  under  the  circumstances  the  House  may  think  meet. 


18.  Petition  on  the  Ground  of  a  Candidate's  Want  of 
Qualification  to  represent  a  JBorotigk, 

That  at  the  time  of  the  said  last  election  of  members  to  serve  in 
Parliament  for  tlie  said  borough,  and  of  the  return  of  the  said  C.  D. 
as  one  of  such  members  as  aforesaid,  he  the  said  C.  D.  was  not,  accord- 
ing  to  the  true  intent  and  meaning  of  the  act  passed  in  the  second 
•   I  year  of  the  reign  of  Queen  Victoria,  intituled  "  An  Act  to  amend  the 

Laws  relating  to  the  Qualification  of  Members  to  serve  in  Parliament," 
duly  qualified  to  be  elected  as  a  member  to  serve  in  parliament  for 
the  said  borough,  and  was  by  reason  of  bis  want  of  sucn  qualification 
as  is  mentioned  in  the  said  act  for  members  to  be  elected  to  serve 

/ 
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Becond  year  of  the  reign  of  his  late  majesty  King  William  the  Fourth, 
intituled,  ^*  An  Act  to  amend  the  Representation  of  the  People  in 
England  and  Wales/'  to  entitle  such  persons  to  he  registered,  or  on 
the  ground  of  their  having  ceased  to  reside  within  the  said  borough, 
or  within  such  distance  so  required  as  aforesaid,  during  some  part  of 
the  period  between  the  thirty-first  day  of  July,  one  thousand  eight 

hundred  and ,  and  the  time  of  their  voting  at  such  election,  or 

on  the  ground  of  their  not  having  continued  to  reside  within  the  said 
borough,  or  within  such  distance  so  required  as  aforesaid,  at  the  time 
of  their  so  voting  at  such  election,  and  that  such  votes  were  admitted 
and  entered  on  the  poll  as  good  votes  for  the  said  J.  C,  and  ought 
now  to  be  struck  off  the  poll ;  that  at  the  said  election  divers  persons 
voted  for  the  said  J.  C.  who  were  or  had  been,  either  during  such 
election  or  within  six  calendar  months  previous  thereto,  or  within 
fourteen  days  after  it  was  completed,  retained  or  employed  at  such 
election  as  agents,  attomies,  poll  clerks,  flagmen,  or  in  some  other 
capacity  for  the  purposes  of  such  election,  and  had  either  before, 
during  or  after  such  election,  accepted,  received  or  taken  from  the 
said  J.  C,  or  from  some  other  person,  for  or  in  consideration  of,  or 
with  reference  to,  such  retainer  and  employment,  a  sum  or  sums  of 
money,  retaining  fees,  offices,  places  or  employments,  and  that  such 
votes  were  admitted  and  entered  on  the  poll  as  good  votes  for  the  said 
J.  C,  and  ought  now  to  be  struck  off  the  poll;  that  many  persons  were 
admitted  to  vote,  and  did  vote  at  the  said  election  in  favour  of  the 
said  J.  C,  who  had  asked,  received  or  taken  money,  gifts,  employ- 
ments, offices  or  rewards,  or  promises  or  agreements  and  securities  for 
money,  gifts,  employments,  offices  or  rewards,  or  who  were  otherwise 
bribed  or  corruptly  influenced  to  vote  at  the  said  election  in  favour  of 
J.  L.  and  J.  C.,  or  one  of  them,  or  to  forbear  to  vote  at  the  said 
election  for  the  petitioner,  and  that  all  the  votes  so  admitted  for  the 
said  J.  C.  ought  to  be  struck  off  the  poll ;  that  many  persons  were  ad- 
mitted to  vote,  and  did  vote  at  the  said  election  in  favour  of  the  said 
J.  C,  who  did  by  themselves,  or  by  persons  employed  by  them,  by 
gifts,  rewards  and  employments,  and  by  promises,  agreements  and 
securities  for  gifts,  rewards  and  employments,  and  by  divers  illegal 
practices,  corrupt  and  procure,  or  did  offer  by  gifls,  rewards  and  em- 
ployments, or  by  promises,  agreements  and  securities  for  gifts,  rewards 
and  employments,  and  by  divers  illegal  practices,  to  corrupt  and  pro- 
cure divers  persons,  having  votes  at  the  said  election,  to  give  their 
votes  in  favour  of  the  said  J.  L.  and  J.  C,  or  one  of  them,  or  to  for- 
bear to  give  their  votes  in  favour  of  the  petitioner,  and  the  votes  so 
admitted  in  favour  of  the  said  J.  C.  ought  to  be  struck  off  the  poll ; 
that  many  persons  were  admitted  to  vote,  and  did  vote  at  the  said 
election  for  the  said  J.  C,  who  had  been  treated,  or  were  guilty  of 
treating,  and  other  corrupt  practices,  at  and  before  the  said  election, 
so  as  to  disqualify  them  from  voting  at  the  same,  and  the  votes  of 
such  persons  ought  now  to  be  struck  off  the  poll ;  that  at  the  said 
election  may  persons  were  compelled,  by  violence,  threats,  intimida- 
tion and  force,  practised  by  friends,  agents,  partisans,  managers,  com- 
mittee-men and  supporters  of  the  said  J.  L.  and  J.  C,  or  one  of  them, 
to  vote  for  the  said  J.  C,  or  to  forbear  to  vote  for  the  petitioner,  and 
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guch  votes  ought  now  to  be  struck  off  the  poll ;  that  divert  persons 
were  admitted  to  vote,  and  did  vote,  at  the  said  election  for  the  said 
J.  C.  who  were  disqualified  hy  reason  of  their  having  made  wagers  or 
bets  on  the  result  of  the  said  election,  and  the  votes  so  admitted  ought 
to  be  struck  off  the  poll ;  that  at  the  said  election  dirers  voten  were 
counted  on  the  said  poll,  in  favour  of  the  said  J.  C,  who  did  not  in 
point  of  fact  vote  for  him,  but  who  were  personated  and  fraudulently 
represented  by  other  persons  who  had  themselves  no  title  so  to  vote, 
but  who  so  fraudulently  tendered  their  votes  and  voted  at  the  said  elec- 
tion, and  that  such  votes  ought  to  be  struck  off  the  said  poll ;  that  the 
votes  of  divers  persons  were  tendered  and  refused  for  the  petitioner, 
which  ought  to  nave  been  received  and  added  to  the  poll  for  the  said 
petitioner;  that  divers  persons  at  the  said  election  are  entered  on. the 
poll  as  having  voted  in  favour  of  the  said  J.  C.  and  the  petitioner, 
whereas  the  said  persons  did  in  fact  vote  for  the  said  J.  £.  and  the 
petitioner,  and  that  such  votes  so  entered  in  favour  of  the  said  J.  C. 
ought  to  be  struck  off  the  poll  of  the  said  J.  C. ;  that,  by  the  ways  and 
means  aforesaid,  the  said  J.  C.  obtained  an  apparent  majority  over  the 
petitioner,  whereas,  in  truth  and  in  fact,  the  petitioner  had  a  majority 
of  legal  votes  over  the  said  J .  C.  and  was  duly  elected  a  member  to 
serve  in  the  present  parliament  for  the  said  borough,  and  ought  to 
have  been  returned  as  such  member;  and  praying  that  the  House 
will  take  the  premises  into  their  consideration,  and  will  declare  the 
said  election  and  return  of  the  said  J.  L.  and  J.  C,  or  of  one  of  them, 
to  be  wholly  null  and  void,  and  that  the  said  J.  L.  and  J.  C,  or  one 
of  them,  were  not  duly  elected  and  ought  not  to  have  been  returned 
at  the  said  election,  and  will  amend  the  said  return  accordingly,  or 
will  declare  that  the  election  of  the  said  J.  C.  was  null  and  void,  and 
that  the  said  J.  C.  was  not  duly  elected  and  ought  not  to  have  been, 
returned,  and  that  the  petitioner  had  a  majority  of  legal  votes  over  the 
said  J.  C.  at  the  said  election,  and  was  duly  elected  and  ought  to  have 
been  returned  at  the  said  election,  and  will  cause  the  return  to  be 
amended  by  erasing  the  name  of  the  said  J.  C.  therefrom,  and  substi- 
tuting the  name  of  the  petitioner  instead  of  the  name  of  the  said  J.  C, 
and  that  the  House  will  give  to  the  petitioner  such  further  or  other 
relief  as  under  the  circumstances  the  House  may  think  meet. 


18.  Petition  on  the  Ground  of  a  Candidate's  Want  of 
Qualification  to  represent  a  JBorough, 

\  .  That  at  the  time  of  the  said  last  election  of  members  to  serve  in 

Parliament  for  the  said  borough,  and  of  the  return  of  the  said  C.  D. 

i  as  one  of  such  members  as  aforesaid,  be  the  said  C.  D.  was  not,  accord- 

ing to  the  true  intent  and  meaning  of  the  act  passed  in  the  second 
I  I  I  year  of  the  reign  of  Queen  Victoria,  intituled  *'  An  Act  to  amend  the 

Laws  relating  to  the  Qualification  of  Members  to  serve  in  Parliament^" 
duly  qualified  to  be  elected  as  a  member  to  serve  in  parliament  for 
the  said  borough,  and  was  by  reason  of  bis  want  of  sucn  qualification 
as  is  mentioned  in  the  said  act  for  members  to  be  elected  to  serve 
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in  parliament  for  boroughs  incapable  of  being  elected  for  the  said 
borough ;  that  the  said  C.  D.  was  not  at  the  time  of  the  said  election, 
and  of  his  said  return  as  such  member  as  aforesaid,  or  at  any  time  at 
and  during  the  said  election,  seised  or  entitled  for  his  own  use  or 
benefit  of  or  to  any  estate,  legal  or  equitable,  in  lands,  tenements  or 
hereditaments  of  any  tenure  whatsoever,  situate,  lying  or  being  within 
the  United  Kingdom  of  Great  Britain  or  Ireland,  or  in  the  rents  or 
profits  thereof  for  his  own  life  or  for  the  life  or  lives  of  any  other  per- 
son or  persons,  then  living,  or  for  a  term  of  years  either  absolute  or 
determinable  on  his  own  life  or  on  the  life  or  lives  of  any  other  person 
or  persons  then  living,  of  which  term  not  less  than  thirteen  years  were 
at  the  time  of  the  said  election  unexpired,  such  estate  being  of  the 
clear  yearly  value  of  not  less  than  three  hundred  pounds  over  and 
above  all  incumbrances  affecting  the  same,  nor  was  the  said  C.  D.  at 
the  time  of  the  said  election,  or  at  the  time  of  his  said  return  as  such 
member  as  aforesaid,  possessed  and  entitled  for  his  own  use  and  benefit 
at  law  or  in  equity  for  his  own  life,  or  for  the  life  or  lives  of  any  other 
person  or  persons  then  living,  or  for  any  term  of  years  either  absolute 
or  determinable  on  his  own  life,  or  for  the  life  or  lives  of  any  other 
person  or  persons  then  living,  of  which  term  not  less  than  thirteen 
years  were  at  the  time  of  the  said  election  unexpired,  or  of  or  to  per- 
sonal estate  or  effects  of  any  nature  or  kind  whatsoever,  situated  within 
the  said  United  Kingdom,  or  the  interests,  dividends,  or  annual  pro- 
ceeds of  any  such  personal  estate  or  effects,  such  personal  estate  or 
effects,  interest,  dividends,  or  annual  proceeds,  actually  producing  the 
clear  yearly  income  of  not  less  than  three  hundred  pounds  over  and 
above  all  incumbrances  affecting  the  same ;  nor  did  the  said  C.  D.  at 
the  time  of  the  said  election,  and  of  his  said  return  as  such  member 
as  aforesaid,  or  at  any  time  at  and  during  the  said  election,  possess 
more  than  one  of  the  several  kinds  of  qualification  hereinbefore  men- 
tioned, being  jointly  sufficient  to  qualify  him  to  serve  as  a  member  for 
the  said  borough ;  that  the  said  C.  D.  was  not,  at  the  time  of  the  said 
election,  and  of  his  said  return  as  such  member  as  aforesaid,  the  eldest 
son  or  heir  apparent  of  any  peer  or  lord  of  parliament,  or  of  any  per- 
son qualified  by  the  said  act  to  serve  as  knight  of  the  shire ;  that  the 
said  C.  D.  during  this  present  session  of  parliament,  delivered  in  to  the 
clerk  of  the  House,  at  the  table  of  the  House,  as  by  law  provided,  a 
paper  signed  by  him,  the  said  C.  D.,  containing  a  statement  of  the 
estate  and  effects  whereby  he  made  out  his  qualifications,  to  the  pur- 
port or  effect  following,  that  is  to  say — 

Statement  of  Qualification. — Statement  of  the  lands,  tenementSf 
and  hereditaments,  or  of  the  interest  therein  or  arising  therefrom, 
whereby  I  make  out  my  qualification  as  a  Member  to  serve  in  Par- 
liament pursuant  to  the  Act  of  the  first  and  second  years  of  the 
Reign  of  her  Majesty  Queen  Victoria,  intituled  ^^  An  Act  for 
amending  the  Laws  relating  to  the  Qualification  of  Members  to 
serve  in  Parliament:' 

Note. — If  the  member  qualifies  in  respect  of  lands,  tenements,  or 
hereditaments,  he  roust  state  the  barony  or  baronies,  parish  or  parishes. 


470 


FORMS  AND  PRECEDBNTB. 


township  or  townships,  precinct  or  precincts,  and  also  the  coanty  or 
counties  in  which  such  lands,  tenements  or  hereditaments  are  situate, 
and  also  the  estate  in  the  said  lands,  tenemenU  or  hereditaments,  or 
in  the  rents  and  profits  thereof,  or  to  which  he  is  seised  or  entitled. 


Baron V,  Parish,  Township,  or 
Precinct,  in  which  the  Lands, 
Tenements,     or     Heredita- 
ments, are  situate. 

County. 

Estate  in  the    I.aiids,  Tene- 
ments,   or    Hereditaments, 
or  in  the  Rents  or  Profits 
of  or  to  which  the  Partj  is 
seised  or  entitlecL 

CrovdoD 

Surrey •  •  • 

Freehold 
Leasehold 

Charles  Dawson. 

SL     George's,      Hanover 
Square 

Middlesex   

Statement  of  the  Personal  Estate  or  Effects  wherein^  I  make  out  my 
Qualification  as  a  Member  to  serve  in  Parliament,  pursuant  to  the 
Act  of  the  first  and  second  years  of  the  Keign  of  her  Afajesty 
Queen  Victoria,  intituled  "  An  Act  for  amending  the  Laws  re- 
lating to  the  Qualification  of  Members  to  serve  in  Parliament." 

Note. — If  the  member  qualifies  in  respect  of  personal  estate  or 
effects,  he  must  state  of  what  nature  and  where  situate  such  personal 
estate  or  effects  are,  and  what  interest  he  hath  in  such  personal  estate 
or  effects,  and  upon  what  securities  and  in  whose  names  the  same  are 
vested. 


Nature  of  Personal  Estate  or 
Effects,  and  where  situate. 

What     Interest    the 
Party  hath  in  such 
Personal  Estate  or 
Effects. 

Upon  what  Security,  and  in 
whose   Names,    such    Per- 
sonal Estate  or  F.flRscts  are 
vested. 

Note. — In  case  the  member  qualifies  in  respect  of  qualifications 
jointly  sufficient,  he  must  make  a  similar  statement  in  respect  of  each. 

That  tlie  qualification  mentioned  and  described  in  the  said  declara- 
tion is  wholly  insufficient  and  invalid  to  qualify  the  said  C.  D.  as  a 
member  to  serve  in  parliament  for  the  said  borough ;  that  at  the  time 
of  the  said  election  and  return,  and  of  making  the  declaration  afore- 
said, the  said  C.  D.  was  not  seised  or  entitled  either  at  law  or  in 
equity,  and  had  not  such  an  estate  for  his  own  use  and  benefit  in  or 
to  the  lands  mentioned  in  the  said  declaration,  or  the  rents  or  profits 
thereof,  as  is  mentioned  in  the  said  declaration,  or  as  would  qualify 
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liim,  the  said  C.  D.,  to  be  elected  as  a  member  for  the  said  borough, 
according  to  the  true  intent  and  meaning  of  the  said  act,  and  that  the 
qualification  arising  out  of  the  said  lands  mentioned  in  the  said  decla- 
ration was  insufficient  to  qualify  the  said  C.  D.  as  a  member  to  serve 
in  parliament  for  the  said  borough ;  that  the  lands  mentioned  in  the 
said  declaration,  and  out  of  which  the  qualification  of  the  said  C.  D.  is 
therein  stated  to  arise,  are  not  of  sufficient  value,  either  annually  or 
otherwise,  to  confer  a  qualification  on  the  said  C.  D.,  to  enable  him  to 
serve  in  parliament  for  the  said  borough ;  that  the  qualification  men- 
tioned in  the  said  declaration  is  insufficient  both  as  regards  the  title  of 
the  said  C.  D.  and  the  entire  of  the  property  described  to  confer  a 
qualification  on  the  said  C.  D.  to  be  elected  as  a  member  to  serve  in 
parliament  for  the  said  borough ;  that  the  said  C.  D.  was  not  at  the 
time  of  his  said  election,  by  reason  of  his  want  of  qualification,  capable 
of  being  elected  as  member  for  the  said  borough,  and  was  not  qualified 
to  serve  in  parliament,  and  that  the  election  and  return  of  the  said 
C.  D.  were  and  are  wholly  null  and  void ;  that  the  election  and  return 
of  the  said  C.  D.  were  and  are  under  the  circumstances  hereinbefore 
set  forth  wholly  null  and  void. 


19.  Petition  from   Scotland  for  a  Scrutiny,  alleging 

Votes  improperly  inserted  or  retained  in  or  expunged 

from  the  Register  by  the  Sheriff  and  the  Appeal  Court, 

deficient  Qualification^  ^c,  ^c,  and  Votes  after  Loss 

oj  Qualification. 

That  various  persons  were  illegally  and  improperly  put  upon  the  re- 
gisters of  voters  for  the  said  several  burghs  of ,  made  up  in  pur- 
suance of  the  provisions  of  the  act  of  parliament,  second  and  tnird 
William  the  Fourth,  chapter  sixty-five,  or  upon  one  or  more  of  such 
registers  described  by  characters,  titles  and  descriptions  of  qualifica- 
tions in  such  registers  respectively  set  forth,  although  such  persons 
did  not  truly  possess  the  characters,  titles  or  descriptions  of  qualifi- 
cations for  or  in  respect  of  which  they  were  severally  so  registered ; 
and  although  certain  of  such  characters,  titles,  and  descriptions  of 
qualifications  were  not  of  a  kind  which  confer  a  legal  right  to  vote,  and 
such  persons,  although  having  no  right  to  vote  owing  to  such  misde- 
scription or  non-possession  as  aforesaid,  nevertheless  unduly  and  ille- 
gally were  allowed  to  vote  and  did  vote  for  the  said  J.  K.  at  the  said 
election,  and  the  votes  of  such  persons  were  unduly  and  illegally  counted 
on  the  poll  at  the  said  election  for  the  said  J.  K.,  and  ought  to  be 
struck  ofi'the  poll ;  that  various  persons  not  legally  qualified  or  entitled 
to  be  registered  or  to  vote  were  admitted  to  be  registered  as  voters,  and 
did  unlawfully  vote  for  the  said  J.  K.  at  the  said  election,  whose  votes 
ought  to  be  struck  off  the  poll ;  that  various  persons  who  had  claimed 
and  had  been  admitted  to  registration,  and  whose  names  appeared 
upon  the  said  registers  of  voters  in  force  at  the  time  of  the  said  election, 
or  one  or  more  of  such  registers,  were  not  still  possessed,  but  were 
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divested  wholly  or  partially  of  the  qualificatkmg  in  respect  of  which  they 
had  so  claimed  and  been  admitted  and  registered,  or  such  aualificatioDs 
had  since  such  admission  and  registration  undergone  such  alterations 
as  rendered  them  inadequate,  unavailable^  null  and  bad,  and  such  per- 
sons had  ceased  to  reside  within  the  limits  or  distance  required  by  law, 
and  such  persons  were  not  entitled  to  vote,  and  ought  not  to  have  been 
admitted  to  vote,  yet  such  persons  were  admitted  to  vote,  and  did  un- 
lawfully vote,  for  the  said  J.  K.,  and  their  votes  ought  to  be  struck  off 
the  poll ;  that  various  persons  who  were  not  qualified  to  vote  at  the 
said  election,  and  various  persons  who  were  personally  disqualified 
from  voting,  or  disqualified  by  statute,  were  unlawfully  admitted  to 
vote,  and  did  unlawfully  vote  at  the  said  election  for  the  said  J.  K^ 
and  the  votes  of  all  such  persons  ought  to  be  struck  off  the  poll ;  that 
various  persons  who  had  been  registered  as  voters  for  one  or  other  of 
the  said  burghs,  and  whose  names  appeared  on  the  said  rasters  of 
voters,  or  one  or  more  of  such  registers,  as  proprietors  or  occupants  of 
properties  within  one  or  other  of  the  said  burghs,  but  who  had  become 
disqualified  and  had  ceased  to  be  the  proprietors  or  occupants,  whdly 
or  in  part,  of  the  properties  for  or  in  respect  of  which  they  bad  been 
so  registered,  or  had  ceased  to  hold  such  property  for  their  own  bene- 
fit, and  not  in  trust  for  or  at  the  pleasure  of  any  other  person,  did 
notwithstanding  at  the  said  election  take  the  oath  of  possession  put  to 
them  in  terms  of  the  said  act  of  parliament  when  their  respective  votes 
were  tendered,  and  did  then  and  there  falsely  and  fraudulently  swear 
that  they  were  still  proprietors  or  occupants  respectively  of  the  proper- 
ties for  which  they  were  respectively  so  registered,  and  that  they  held 
the  same  for  their  own  benefit  and  not  in  trust  for  or  at  the  pleasure 
of  any  other  person,  and  such  persons  were  thereupon  admitted  to 
vote  by  means  of  the  oaths  so  falsely  and  fraudulently  sworn  by  them, 
and  did  unlawfully  vote  for  the  said  J.  K.,  and  that  the  names  of 
various  such  persons  have  since  been  expunged  from  the  registers  by 
the  registration  shei-ififand  appeal  courts,  and  that  the  votes  of  all  such 
persons  ought  to  be  struck  off  the  poll;  that  certain  persons  who  at  the 
said  election  tendered  their  votes  and  did  vote  for  the  said  J.  K.,  and 
swore  that  they  were  still  the  proprietors  or  occupants  of  the  properties 
for  which  they  were  Vespectively  registered,  did,  after  the  teste  of  the 
writ  for  the  said  election,  fraudulently  re-enter  or  obtain  false,  collu- 
sive, and  colourable  possession  of  such  properties  for  the  purpose  of  the 
said  election,  and  did  falsely  and  fraudulently  swear  that  they  were  still 
such  proprietors  or  occupants,  and  were  thereupon  admitted  to  vote  by 
means  of  such  oaths,  and  did  unlawfully  vote  for  the  said  J.  K.,  although 
they  were  not  truly  proprietors  or  occupants' of  such  properties  or  in 
right  of  occupancy  thereof,  and  the  votes  of  all  such  persona  ought  to 
be  struck  off  the  poll ;  that  by  false  swearing  and  other  fraudulent 
practices  various  persons  who  had  no  lawful  right  to  vote  illegally  and 
wrongfully  procured  their  votes  to  be  taken  and  counted  on  the  poll 
at  the  said  election  for  the  said  J.  K.,  and  their  votes  ought  to  be  struck 
off  the  poll ;  that  various  persons  claimed  and  were  admitted  to  vota 
and  did  vote  at  the  said  election  for  the  said  J.  K.  as  being  upon  the 
said  registers  of  voters  for  the  said  several  burghs,  or  one  or  more  of 
such  registers,  in  respect  of  certain  qualifications  set  forth  therein  oi 
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descriptions  not  known  to  or  recognized  in  law,  and  which  do  not  in 
law  afford  a  qualification  to  vote,  and  in  point  of  fact  such  persons  had 
no  lawful  qualifications  to  vote,  nevertheless  their  votes  were  unduly 
and  wrongfully  counted  on  the  poll  for  the  said  J.  K.,  and  the  names 
of  various  such  persons  have,  since  the  said  election,  been  expunged 
from  the  registers  by  the  registration  sheriff  and  the  appeal  courts,  and 
ought  to  be  struck  ofi*  the  poll ;  that  a  certain  voter,  namely,  J.  B., 
keeper  of  a  weighhouse,  claimed  and  was  admitted  to  vote,  and  did  vote, 
at  tne  said  election,  for  the  said  J.  K.,  as  being  upon  the  register  for 

the  burgh  of ,  in  respect  of  his  being  tenant  and  occupant,  as 

set  forth  in  the  said  register,  of  a  weighhouse,  whereas  the  use  or  occu- 
pancy of  such  machine  is  not  a  ground  of  qualification  known  to  law, 
and  does  not  afford  a  legal  qualification  to  vote,  and,  in  point  of  fact, 
the  said  J.  B.  had  no  lawful  qualification  of  adequate  value,  never- 
theless the  vote  of  the  said  J.  B.  was  unduly  and  illegally  counted 
on  the  poll  for  the  said  J.  K.,  and  the  name  of  the  said  J.  B. 
has  since  the  said  election  been  expunged  from  the  register  by  the 
registration  sheriff  and  appeal  court,  and  his  vote  ought  to  be  struck 
off  the   poll ;    that  at  certain  registration  courts  heretofore  held   in 

the  said  county  of in  pursuance  of  the  said  act  of  parliament 

the  sheriff  of  the  said  county  illegally  and  erroneously  refused  to 
admit  to  registration  and  rejected  or  expunged  various  persons  who 
were  duly  qualified  and  entitled  to  be  registered  as  voters  for  one  or 
other  of  the  said  several  burghs,  and  to  remain  on  the  said  registers  of 
voters,  and  to  vote  in  the  election  of  a  member  for  the  said  district  of 
burghs,  and  who  claimed  to  be  registered  as  voters  for  one  or  other  of 
the  said  several  burghs,  and  who  would  have  voted  for  your  petitioner 
at  the  said  election,  and  two  of  such  persons  tendered  their  votes  under 
protest  for  the  petitioner  at  the  said  election,  but  the  said  votes  were 
excluded  in  counting  the  poll,  and  ought  to  be  added  to  the  poll,  and 
the  said  sheriff  at  certain  registration  courts  heretofore  held  as  afore- 
said illegally  and  erroneously  admitted  to  registration  and  registered 
the  claims  of  various  persons  whose  claims  were  bad  and  objectionable, 
and  who  were  not  qualified  or  entitled  to  be  registered  as  voters  or  to 
vote,  and  who  illegally  and  wrongfully  voted  for  the  said  J.  K.  at  the 
said  election,  and  also  refused  to  reject  or  expunge  various  other  per- 
sons whose  claims  were  bad,  objectionable  and  null,  and  who  were  not 
qualified  and  entitled  to  be  registered  as  such  voters,  or  to  remain  on 
the  said  registers  of  voters,  or  to  vote  at  the  said  election,  and  who 
voted  for  the  said  J.  K.  at  the  said  election;  that  by  such  illegal  and 
erroneous  refusals,  and  by  such  illegal  and  erroneous  admissions  as 
aforesaid,  the  representation  of  the  said  burghs  could  not  duly  and  by 
law  be  carried  out,  to  the  great  grievance  of  the  electors  of  the  said 
burghs,  and  of  the  petitioner,  and  for  which  said  grievance  the  relief 
of  the  House  is  prayed ;  that  the  sheriffs  who  formed  the  court  of  ap- 
peal under  the  said  act  did  in  like  manner  at  various  appeal  registra- 
tion courts,  heretofore  held  in  virtue  of  the  said  act,  for  the  purpose  of 
hearing  and  deciding  upon  appeals  from  the  decision  of  the  said  sherifl^ 
act  illegally  and  erroneously  in  rejecting  and  refusing  to  admit  to 
registration  various  persons  who  were  duly  qualified  and  entitled  to  be 
registered  as  voters  for  one  or  other  of  the  said  several  burghs,  and  to 
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vote  in  the  election  of  a  member  for  the  said  district  of  burghs,  and 
who  claimed  to  be  registered  as  voters  for  one  or  other  of  the  said 
burghs,  and  who  would  have  voted  for  the  petitioner  at  the  said  elec- 
tion ;  and  in  admitting  to  registration  the  clainis  of  various  persons 
whose  claims  were  bad  or  objectionable  and  null,  and  who  were  not 
qualified  and  entitled  to  be  registered  as  such  voters,  or  to  vote  at  the 
said  election,  and  who  voted  at  the  said  election  for  the  said  J.  K.; 
that  the  persons  who  were  so  illegally  and  erroneously  rejected  by  the 
said  shenfT  and  appeal  courts  were  prevented  from  votings  for  Uie  peti- 
tioner at  the  saia  election,  as  they  otherwise  would  have  done ;  and 
the  persons  whose  claims  were  so  illegally  and  erroneously  admitted 
by  the  said  sheriff  and  ap))eal  courts  were  unlawfully  allowed  to  vote 
and  did  vote  thereat  for  the  said  J.  K.,  and  their  votes  ought  to  be 
struck  off  the  poll ;  that  by  such  illegal  and  erroneous  refusals,  and 
by  such  illegal  and  erroneous  admissions  as  aforesaid,  the  representa- 
tion of  the  said  burghs  could  not  duly  and  by  law  be  carried  out,  to 
the  grievance  of  the  electors  of  the  said  burghs  and  of  the  petitioner, 
and  for  which  grievance  the  relief  of  the  House  is  prayed. 


20.  Petition  from  Ireland,  setting  forth  an  organized  and 
premeditated  System  of  Excitement,  JMenace,  Vio- 
lence and  Intimidation. 

That  previous  to  and  during  the  said  election  there  was  established 
and  acted  upon,  not  only  in  the  said  county  but  in  the  surrounding 
and  adjoining  districts  of  the  country,  an  organized  and  premeditated 
system  of  excitement,  menace,  violence,  riot,  and  outrage,  for  the  pur- 
pose of  intimidating  and  preventing  the  electors  of  the  said  , 

who  were  willing  and  anxious  to  poll  in  favour  of  your  petitioner,  from 
polling  for  him,  and  of  forcing  and  compelling  certain  of  the  said 
electors  to  vote  for  the  said  A.  B.  and  C.  D.,  or  one  of  them,  and  that 
the  said  system  of  intimidation,  violence,  riot,  and  coercion,  was  car- 
ried on  previously  to,  and  during,  and  throughout  the  said  election, 
and  that  divers  electors  were  thereby  terrified,  coerced,  and  prevented 
from  polling  for  your  petitioner,  and  divers  others  of  the  said  electors 
were  coerced  and  compelled,  contrary  to  their  free  will  and  intention, 
and  by  force  and  violence,  and  threats  and  intimidation  of  various 
kinds,  to  vote  for  the  said  A.  B.  and  C.  D.,  or  one  of  them,  and  that 
the  said  election  and  return  of  the  said  A.  B.  and  C.  D.  ought,  by 
reason  of  the  premises,  to  be  declared  null  and  void,  and  the  votes  so 
given  for  them,  or  either  of  them,  struck  off  the  poll;  that  for  many 
days  previous  to  the  election,  large  and  organized  mobs  and  bodies  of 
peasantry,  in  the  interest  of  the  said  A.  B.  and  C.  D.,  and  thereto 
mstigated,  employed,  and  led  by  their  agents,  managers,  and  partisans, 
proceeded  by  night  as  well  as  by  day  to  the  dwellings  of  divers  elec- 
tors who  were  known,  or  believed  to  be  vrilling  and  anxious  to  vote 
for  your  petitioner,  and  by  force,  violence,  and  menaces,  attempted  to 
carry  away,  and  in  some  instances  succeeded  in  carrying  away,  several 
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of  the  electors,  and  by  force  and  violence  carried  them  away  into  dis- 
tant parts  of  the  country,  and  kept  and  detained  them  there  by  force 
and  violence  until  after  tne  close  of  the  said  election,  in  order  to  pre- 
vent them  voting,  and  did  thereby  prevent  them  voting  at  the  said 
election  for  the  petitioner;  that  in  lilce  manner  large  and  tumultuous 
mobs  of  persons,  acting  in  the  interest  of  the  said  A.  B.  and  C.  D.,  or 
one  of  them,  and  being  thereto  instigated,  employed,  and  led  by  them, 
and  their  agents,  managers,  and  partisans,  proceeded  to  the  dwellings 
of  numerous  other  electors  of  the  said  county,  and  by  violence,  me- 
naces, tumult,  and  intimidation,  so  terrified  and  overawed  the  said 
electors  as  thereby  to  induce  them,  contrary  to  their  wishes  and  inten- 
tions, and  out  of  fear  of  personal  violence  were  compelled,  to  give 
their  votes  in  favour  of  the  said  A.  B.  and  C.  D.,  or  one  of  them,  or 
to  forbear  from  giving  their  votes  in  favour  of  the  petitioner,  whereby 
and  by  means  whereof  the  said  election  and  return  is  and  ought  to  be 
null  and  void  ;  that  before,  at,  and  during  the  said  election,  the  most 
open,  general,  and  outrageous  violence  and  systematic  intimidation 
were  carried  on  by  the  agents,  managers,  and  partisans  of  the  said 
A.  B.  and  C.  D.,  and  by  persons  employed  and  directed  by  them,  or 
some  of  them,  and  by  large  mobs  and  bodies  of  persons  hired  and  paid 
for  the  said  purpose,  and  in  the  interest  of  the  said  A.  B.  and  C.  D., 
whereby  several  electors  who  were  anxious  to  vote,  and  would  have 
voted,  at  the  said  election  for  the  petitioner,  were  induced  through  fear 
and  terror  to  give  their  votes  in  favour  of  the  said  A.  B.  and  C.  D., 
or  one  of  them,  or  to  abstain  from  voting  for  the  petitioner,  whereby 
the  said  election  and  return  is  null  and  void ;  that,  for  the  purpose  of 
carrying  on  the  said  intimidation  and  violence,  and  exciting  and  caus- 
ing feaf  and  terror  in  the  minds  of  the  electors  of  said  county,  large 
mobs  or  bodies  of  persons,  being  in  some  part  voters  and  inhabitants 
of  the  said  county,  but  for  the  most  part  not  bein^  electors  or  inhabi- 
tants of  the  same,  but  persons  who  were  induced  and  employed  to 
come,  and  were  led  and  brought  into  the  said  county  by  the  said  A.  B. 
and  C.  D.,  and  their  agents,  friends,  partisans,  and  managers  from 

various  and  distant  districts  of  the  county  of ,  and  the  county 

of ,  and  armed  with  sticks,  bludgeons,  and  other  weapons,  were 

paraded    through   the  said  ,  both  by  day  and  night,  previoius 

to  and  during,  and  until  after  the  close  of  the  said  election,  using 
threats  and  menaces  of  violence  and  injury  to  all  such  electors  as 
should  vote  for  the  petitioner,  and  did  on  several  occasions,  by 
actual  force,  violence,  and  intimidation,  prevent  the  petitioner  and 
his  friends  and  supporters  from  canvassing  the  electors  of  the  said 
county,  and  force  and  compel  him  and  them  to  abandon  the  business 
of  the  said  electors,  in  violation  of  the  freedom  of  election,  and  con- 
trary to  the  laws  and  constitution  of  this  realm ;  that,  by  reason  of  the 
aforesaid  corrupt  and  illegal  practices  and  violent,  riotous  and  tumul- 
tuous proceedings,  the  said  A.  B.  and  C.  D.  were,  and  are,  wholly 
disablea  and  incapacitated  and  ineligible  to  serve  in  this  present  parlia- 
ment for  the  saia  —  of ,  and  the  election  and  return  of  the 

said  A.  B.  and  C.  D.,  or  of  one  of  them,  was,  and  is,  wholly  null  and 
void ;  and  praying  that  the  House  will  take  the  said  premises  into 
consideration,  and  will  find  and  declare  the  said  election  and  return  of 
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vote  in  the  election  of  a  member  for  the  raid  district  of  burghs,  and 
who  claimed  to  be  registered  as  voters  for  one  or  other  of  the  said 
burghs,  and  who  would  have  voted  for  the  petitioner  at  the  said  elec- 
tion ;  and  in  admitting  to  registration  the  claims  of  various  persons 
whose  claims  were  bad  or  objectionable  and  null,  and  who  were  not 
qualified  and  entitled  to  be  registered  as  such  voters,  or  to  vote  at  the 
raid  election,  and  who  voted  at  the  said  election  for  the  said  J.  K.; 
that  the  persons  who  were  so  illegally  and  erroneously  rejected  by  the 
said  sheriff  and  appeal  courts  were  prevented  from  votings  for  the  peti- 
tioner at  the  saia  election,  as  they  otherwise  would  have  done ;  and 
the  persons  whose  claims  were  so  illegally  and  erroneously  admitted 
by  the  said  sheriff  and  api)eal  courts  were  unlawfully  allowed  to  vote 
and  did  vote  thereat  for  the  raid  J.  K.,  and  their  votes  ought  to  be 
struck  off  the  poll ;  that  by  such  illegal  and  erroneous  refusals,  and 
by  such  illegal  and  erroneous  admissions  as  aforesaid,  the  representa- 
tion of  the  said  burghs  could  not  duly  and  by  law  be  carried  out,  to 
the  grievance  of  the  electors  of  the  said  burghs  and  of  the  petitioner, 
and  for  which  grievance  the  relief  of  the  House  is  prayed. 


20.  Petition  from  Ireland,  setting  forth  an  organized  and 
premeditated  St/stem  of  Excitement,  Jk/enace,  Vio- 
lence and  Intimidation. 

That  previous  to  and  during  the  said  election  there  was  established 
and  acted  upon,  not  only  in  the  said  county  but  in  the  surrounding 
and  adjoining  districts  of  the  country,  an  organized  and  premeditated 
system  of  excitement,  menace,  violence,  riot,  and  outrage,  for  the  pur- 
pose of  intimidating  and  preventing  the  electors  of  the  said  , 

who  were  willing  and  anxious  to  poll  in  favour  of  your  petitioner,  from 
polling  for  him,  and  of  forcing  and  compelling  certain  of  the  said 
electors  to  vote  for  the  said  A.  B.  and  C.  D.,  or  one  of  them,  and  that 
the  said  system  of  intimidation,  violence,  riot,  and  coercion,  was  car- 
ried on  previously  to,  and  during,  and  throughout  the  said  election, 
and  that  divers  electors  were  thereby  terrified,  coerced,  and  prevented 
from  polling  for  your  petitioner,  and  divers  others  of  the  said  electors 
were  coerced  and  compelled,  contrary  to  their  free  will  and  intention, 
and  by  force  and  violence,  and  threats  and  intimidation  of  various 
kinds,  to  vote  for  the  said  A.  B.  and  C.  D.,  or  one  of  them,  and  that 
the  said  election  and  return  of  the  said  A.  B.  and  C.  D.  ought,  by 
reason  of  the  premises,  to  be  declared  null  and  void,  and  the  votes  so 
given  for  them,  or  either  of  them,  struck  off  the  poll;  that  for  many 
days  previous  to  the  election,  large  and  organized  mobs  and  bodies  of 
peasantry,  in  the  interest  of  the  said  A.  B.  and  C.  D.,  and  thereto 
instigated,  employed,  and  led  by  their  agents,  managers,  and  partisans, 
proceeded  by  night  as  well  as  by  day  to  the  dwellings  of  divers  elec* 
tors  who  were  known,  or  believed  to  be  willing  and  anxious  to  vote 
for  your  petitioner,  and  by  force,  violence,  and  menaces,  attempted  to 
carry  away,  and  in  some  instances  succeeded  in  carrying  away,  several 
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of  the  electors,  and  by  force  and  violence  carried  them  away  into  dis- 
tant parts  of  the  country,  and  kept  and  detained  them  there  by  force 
and  violence  until  after  the  close  of  the  said  election,  in  order  to  pre- 
vent them  voting,  and  did  thereby  prevent  them  voting  at  the  said 
election  for  the  petitioner;  that  in  lilce  manner  large  and  tumultuous 
mobs  of  persons,  acting  in  the  interest  of  the  said  A.  B.  and  C.  D.,  or 
one  of  them,  and  being  thereto  instigated,  employed,  and  led  by  them, 
and  their  agents,  managers,  and  partisans,  proceeded  to  the  dwellings 
of  numerous  other  electors  of  the  said  county,  and  by  violence,  me- 
naces, tumult,  and  intimidation,  so  terrified  and  overawed  the  said 
electors  as  thereby  to  induce  them,  contrary  to  their  wishes  and  inten- 
tions, and  out  of  fear  of  personal  violence  were  compelled,  to  give 
their  votes  in  favour  of  the  said  A.  B.  and  C.  D.,  or  one  of  them,  or 
to  forbear  from  giving  their  votes  in  favour  of  the  petitioner,  whereby 
and  by  means  whereof  the  said  election  and  return  is  and  ought  to  be 
null  and  void ;  that  before,  at,  and  during  the  said  election,  the  most 
open,  general,  and  outrageous  violence  and  systematic  intimidation 
were  carried  on  by  the  agents,  managers,  and  partisans  of  the  said 
A.  B.  and  C.  D.,  and  by  persons  employed  and  directed  by  them,  or 
some  of  them,  and  by  large  mobs  and  bodies  of  persons  hired  and  paid 
for  the  said  purpose,  and  in  the  interest  of  the  said  A.  B.  and  C.  D., 
whereby  several  electors  who  were  anxious  to  vote,  and  would  have 
voted,  at  the  said  election  for  the  petitioner,  were  induced  through  fear 
and  terror  to  give  their  votes  in  favour  of  the  said  A.  B.  and  C.  D., 
or  one  of  them,  or  to  abstain  from  voting  for  the  petitioner,  whereby 
the  said  election  and  return  is  null  and  void ;  that,  for  the  purpose  of 
carrying  on  the  said  intimidation  and  violence,  and  exciting  and  caus- 
ing feaf  and  terror  in  the  minds  of  the  electors  of  said  county,  large 
mobs  or  bodies  of  persons,  being  in  some  part  voters  and  inhabitants 
of  the  said  county,  but  for  the  most  part  not  being  electors  or  inhabi- 
tants of  the  same,  but  persons  who  were  induced  and  employed  to 
come,  and  were  led  and  brought  into  the  said  county  by  the  said  A.  B. 
and  C.  D.,  and  their  agents,  friends,  partisans,  and  managers  from 

various  and  distant  districts  of  the  county  of ,  and  the  county 

of-       ■,  and  armed  with  sticks,  bludgeons,  and  other  weapons,  were 

paraded    through   the  said  ,  both  by  day  and  night,  previoius 

to  and  during,  and  until  after  the  close  of  the  said  election,  using 
threats  and  menaces  of  violence  and  injury  to  all  such  electors  as 
should  vote  for  the  petitioner,  and  did  on  several  occasions,  by 
actual  force,  violence,  and  intimidation,  prevent  the  petitioner  and 
his  friends  and  supporters  from  canvassing  the  electors  of  the  said 
county,  and  force  and  compel  him  and  them  to  abandon  the  business 
of  the  said  electors,  in  violation  of  the  freedom  of  election,  and  con- 
trary to  the  laws  and  constitution  of  this  realm ;  that,  by  reason  of  the 
aforesaid  corrupt  and  illegal  practices  and  violent,  riotous  and  tumul- 
tuous proceedings,  the  said  A.  B.  and  C.  D.  were,  and  are,  wholly 
disabled  and  incapacitated  and  ineligible  to  serve  in  this  present  parlia- 
ment for  the  saia of ,  and  the  election  and  return  of  the 

said  A.  B.  and  C.  D.,  or  of  one  of  them,  was,  and  is,  wholly  null  and 
void ;  and  praying  that  the  House  will  take  the  said  premises  into 
consideration,  and  will  find  and  declare  the  said  election  and  return  of 
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the  Mid  A.  B.  and  C.  D.,  or  one  of  them,  to  be  wholly  null  and  Toid, 
and  will  declare  the  petitioner  to  hart  been  daly  elected  a  member  to 

•erve  in  this  present  imrliament  for  the  said of ;  and  that 

the  return  may  be  amended  aoeordinglj,  or  that  the  House  will  de- 
clare that  the  election  and  return  of  the  said  A.  B.  and  C.  D.,  or  cue 
of  them,  is  wholly  noli  and  void,  and  will  grant  such  ftirther  and  oAa 
relief  in  the  premises  as  to  the  House  shall  seem  meet. 


21.  Petition  from  Irelandy  for  a  Scrutiny ;  ufunudifed 
Voters  voting ;  Ijoss  of  Qualification  after  Megistra- 
tion;  incapacitated  Persons;  Voters  prevented  by  Vio- 
lence. 

That  the  majority  of  votes  so  declared  by  the  said  returning  oflicer 
as  aforesaid,  in  favour  of  the  said  A.  B.,  was  only  an  apf>arent  and 
colourable  majority,  inasmuch  as  the  votes  of  divers  penions  were  ae- 
-cepted  and  recorded  on  the  poll  in  favour  of  the  said  A.  B.  who  were 
not  legally  entitled  and  had  no  legal  right  to  vote  at  the  said  electioa, 
and  the  votes  of  divers  persons  duly  qualified  to  vote  at  the  said  Sec- 
tion, who  tendered  their  votes  for  the  petitioner,  were  rejected,  and 
that  the  real  majority  of  good  and  le|i^l  votes  at  the  said  election  was 
in  favour  of  the  petitioner  over  the  said  A.  B. ;  that  the  said  electioa 
and  return  of  the  said  A.  B.  was  therefore  entirely  null  and  void,  and 
that  the  petitioner  was,  in  fact,  duly  elected,  and  ought  to  have  been 
I  returned  at  the  said  election ;  that  several  persons  voted  at  the  said 

election,  and  their  votes  were  counted  on  the  poll,  in  favour  of  the 
said  A.  B.,  who  were  not  registered  as  voters  for  the  said  county,  and 
who  had  no  colour  of  right  or  title  to  vote,  but  who  personated  and 
falsely  and  fraudulently  represented  other  persons  whose  names  appear 
upon  the  register  of  voters  for  the  said  county,  but  who  were  at  the 
time  of  the  election  either  dead  or  absent  from  the  same,  and  that  all 
such  votes  ought  to  be  struck  off  the  poll ;  that  several  persons  voted 
at  the  said  election,  and  their  votes  were  counted  on  the  poll,  in  favour 
of  the  said  A.  B.,  who  had,  within  twelve  months  before  the  said 
election,  received  relief  under  the  provisions  of  certain  acts  of  parlia- 
ment for  the  relief  of  the  destitute  poor,  and  all  such  votes  should  be 
struck  off  the  poll ;  that  several  persons  voted  at  the  said  election  as 
rent-chargers,  freeholders  or  leaseholders,  and  their  votes  were  counted 
on  the  poll  in  favour  of  the  said  A.  B.,  whose  names  appeared  on  the 
register  of  voters  for  the  said  county,  but  whose  qualifications  as  voters 
did  not  continue  at  the  time  when  they  voted,  but  bad  ceased  to  continue 
previous  to  the  said  election  and  subsequent  to  the  time  of  the  forma- 
I  tion  of  the  register  of  voters  in  force  at  the  said  election,  and  all  suc^ 

votes  should  be  struck  off  the  poll ;  that  several  persons  voted  as  rent- 
chargers,  freeholders  or  leaseholders,  and  their  votes  were  counted  on 
the  poll  in  favour  of  the  said  A.  B.,  who  had  become  bankrupt  or  in- 
solvent since  the  time  of  making  out  the  list  of  voters  from  which  the 
before  mentioned  register  was  formed,  and  whose  estates  and  interests 
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respectively  in  the  premises  in  respect  of  which  they  had  respectively 
been  registered  were  then  or  had  in  the  interval  between  the  time  of 
their  registration  and  the  time  of  voting  legally  vested  in  their  assig- 
nees or  other  persons,  and  all  such  votes  should  be  struck  off  the  poll ; 
that  several  persons  voted  at  the  said  election,  and  their  votes  were 
counted  on  the  poll  in  favour  of  the  said  A.  B.,  whose  qualification 
appearing  in  the  register  in  force  at  the  said  election  was  the  occupa- 
tion of  lands,  tenements  or  hereditaments  rated  as  of  the  net  annual 
value  of  twelve  pounds  or  upwards,  who,  since  the  expiration  of  the 
time  of  making  out  the  list  of  voters  from  which  such  register  had 
been  formed,  had  been  evicted  from  or  had  surrendered,  assigned  or 
otherwise  parted  with  the  possession  of  the  premises  in  respect  of 
which  they  were  so  registered  and  had  ceased  to  occupy  the  same,  and 
all  such  votes  should  be  struck  off  the  poll;  that  several  persons  voted 
at  the  said  election,  and  their  votes  were  counted  on  the  poll  in  favour 
of  the  said  A.  B.,  whose  registered  qualification  was  the  occupation  of 
lands  or  premises  rated  as  of  the  net  annual  value  of  twelve  pounds  or 
upwards,  who,  at  the  time  of  the  formation  of  the  register  in  force  at  the 
said  election,  were,  under  the  last  rate  for  the  then  time  being,  rated  as 
occupiers  of  premises  at  the  net  annual  value  of  twelve  pounds  or  up- 
wards, but  who  at  the  time  of  the  election  were  under  the  last  rate  for  the 
then  time  being  no  longer  rated  as  the  occupiers  of  premises  at  the  net 
annual  value  of  twelve  pounds  or  upwards,  and  who,  at  the  time  of 
voting,  were  not  in  the  occupation  oi  the  premises  in  respect  of  which 
they  had  respectively  been  registered,  and  who  had  thereby  lost  their 
qualification  to  vote,  and  all  such  votes  should  be  struck  off  the  poll ; 
that  several  persons  voted  at  the  said  election  as  rated  occupiers, 
and  their  votes  were  counted  on  the  poll  in  favour  of  the  said  A.  B., 
who,  by  reason  of  certain  incapacities  which  had  arisen  subsequently 
to  the  expiration  of  the  time  allowed  for  making  out  the  list  of  voters 
from  which  the  register  in  force  at  the  said  election  was  formed,  were 
not  at  the  time  of  the  said  election  legally  entitled  to  vote,  and  all 
such  votes  should  be  struck  off  the  poll  accordingly;  that  several  per- 
sons voted  at  the  said  election,  and  their  votes  were  counted  on  the 
poll,  in  favour  of  the  said  A.  B.,  who,  from  various  legal  or  other  dis- 
abilities or  incapacities,  were  incompetent  and  disqualified  to  vote  for 
any  candidate,  and  the  petitioner  submits  that  all  such  votes  should  be 
struck  off  the  poll ;  that  several  persons  who  were  duly  registered  as 
voters  for  the  said  county,  and  were  in  every  respect  entitled  and 
qualified  to  vote  at  the  said  election,  came  to  their  respective  polling 
places  and  tendered  their  votes  in  favour  of  the  petitioner,  and  took  or 
affirmed  the  several  oaths  by  law  prescribed,  yet  their  votes  were  re- 
jected by  the  sheriff  or  his  deputies,  contrary  to  law,  and  the  petitioner 
submits  that  the  votes  of  all  such  persons  ought  to  be  admitted  and 
entered  on  the  poll  in  his  favour ;  that  previous  to  and  at  the  time  of 
the  said  election,  there  prevailed  throughout  the  said  county  an  or- 
ganized and  universal  system  of  agitation  established  for  the  purpose 
of  intimidating  and  terrifying  all  electors  of  the  said  county  who 
were  desirous  of  voting  for  the  petitioner,  and  to  deter  them  by  fear 
and  open  force  from  so  voting ;  that  in  consequence  thereof  it  was 
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highly  dangerous  for  electors  intending  to  vote  for  the  petitioner  to 
proceed  to  their  several  polling  places;  that  several  duly  qualified 
electors  of  the  said  county,  and  more  in  number  than  sufficient  to  have 
turned  the  majority  of  votes  in  favour  of  the  petitioner^  and  who  were 
resolved  and  had  declared  their  intention  of  voting  for  the  petitioner, 
left  their  several  places  of  abode  for  the  purpose  of  proceeding  to  thdr 
several  polling  places  and  voting  for  the  petitioner ;  that  the  sevoal 
persons,  while  on  their  way  to  the  said  polhng  places,  were  intercepted 
and  attacked  bv  large  numbers  of  persons  assembled  for  that  puipote; 
that  some  of  these  electors  were  violently  and  forcibly  repulsea  uid 
driven  back,  and  prevented  from  proceeding  to  their  polling  places  and 
voting  for  the  petitioner,  as  otherwise  they  would  have  done,  and 
others  of  them  were  forcibly  taken  into  houses  or  other  places,  and 
there  forcibly  detained,  secreted,  locked  up  and  kept  in  close  custody 
until  the  close  of  the  poll,  and  were  thereby  prevented  from  voting  for 
the  petitioner,  which  otherwise  they  would  have  done,  and  that  the 
votes  of  all  such  persons  so  forcibly  prevented  from  voting  as  aforesaid 
ought  to  be  addcKi  to  and  reckoned  upon  the  poll  in  favour  of  the  peti- 
tioner ;  that  the  said  violence,  and  intimidation,  and  detention,  were 
countenanced  and  encouraged  by  the  friends  and  partisans  of  the  said 
A.  B.,  and  by  divers  persons  in  the  interest  of  the  said  A.  B.,  for  the 
purpose  of  preventing  the  said  electors  from  voting  for  the  petitioner. 


22.  Petition  setting  forth  the  want  of  Qualification  of  a 
Candidate,  and  Notice  to  the  Electors  under  special 
circumstances,  * 

That   an    election  of  members    to   serve   in   parliament   for  the 

borough  of ,  was  held  at  ,  on  the  seventh  day  of  July, 

one  thousand  eight  hundred  and  fiAy-two,  on  which  occasion  there 
were  three  candidates  for  election  to  serve  in  parliament  for  the 
said  borough  of  — ,  viz.  G.  H.  C.  B.,  S.  C,  esquire,  and  the 
petitioner;  that  at  such  election  J.  G.  M.,  esquire,  the  portreeve 
of  the  said  borough,  presided  and  acted  as  returning  officer,  and 
a  poll  being  demanded  and  granted  by  the  said  J.  G.  M.,  esquire, 
such  poll  was  proceeded  with  on  the  eighth  day  of  July,  one 
thousand  eight  hundred  and  fifty-two,  and  at  the  close  thereof  the 
numbers  were  declared  to  be  as  follows,  viz.  for  the  said  G.  H.  C.  B., 
esquire,  two  hundred  and  twenty,  for  the  said  S.  C,  esquire,  one 
hundred  and  sixty-nine,  and  for  the  petitioner  one  hundred  and  four, 
and  thereupon  the  said  G.  U.  C.  B.  and  the  said  S.  C.  were  declared 
to  have  had  a  majority  of  votes  at  the  said  election,  and  to  have  been 
duly  elected,  and  were  returned  by  the  said  J.  G.  M.  notwithstanding, 

*  This  was  the  petition  on  which  one  of  the  members  for  Tavistock  was 
unseated  in  February,  1853,  and  the  petitioner  seated  in  his  place.  The 
case  is  referred  to  (ante,  p.  556)  and  an  abstract  there  given  of  this  petition. 
It  is  here  given  at  length,  from  its  practical  utility,  and  the  care  witn  which 
it  is  drawn. 
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but  subject  to  the  protest  of  tbe  petitioner,  as  hereinafter  mentioned, 
as  members  duly  elected  to  serve  in  this  present  parliament  for  the 
said  borough  of ;  that  at  the  time  of  the  said  election  of  mem- 
bers to  serve  in  this  present  parliament  for  the  said  borough  of , 

the  said  S.  C.  was  not  the  eldest  son  or  heir  apparent  of  any  peer  or 
lord  of  parhament)  or  of  any  person  qualified  by  the  statute  in  that 
case  made  and  provided  to  serve  as  knight  of  the  shire,  and  that  at 
the  time  of  the  said  election  the  said  S.  C.  was  not  seised  or  entitled 
for  his  own  use  and  benefit  of  or  to  an  estate  legal  or  equitable,  in 
lands,  tenements,  or  hereditaments,  of  any  tenure  whatever,  situate, 
lying,  or  being  within  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, or  in  the  rents  and  profits  thereof,  for  his  own  life  or  for  the 
life  or  lives  of  any  other  person  or  persons  then  living,  or  for  a  term 
of  years  either  absolute  or  determinable  on  his  own  life  or  on  the  life 
or  lives  of  any  other  person  or  persons  then  living,  of  which  term  not 
less  than  thirteen  years  were  at  the  time  of  his  said  election  un- 
expired, such  estate  being  of  the  clear  yearly  value  of  not  less  than 
three  hundred  pounds  over  and  above  all  incumbrances  affecting  the 
same,  nor  was  he  at  the  time  of  the  said  election  possessed  or  entitled 
for  his  own  use  and  benefit  at  law  or  in  equity  for  his  own  life,  or  for 
the  life  or  lives  of  any  other  person  or  persons  then  living,  or  for  any 
term  of  years,  either  absolute  or  determinable  on  his  own  life,  or  for 
the  life  or  lives  of  any  other  person  or  persons  then  living,  of  which 
term  not  less  than  thirteen  years  were  at  the  time  of  the  said  election 
unexpired,  of  or  to  personal  estate  or  effects  of  any  nature  or  kind 
whatsoever  situate  within  the  said  United  Kingdom,  nor  of  or  to  the 
interest,  dividends,  or  annual  proceeds  of  any  such  personal  estate  or 
effects,  such  personal  estate  or  effects,  interest,  dividends,  or  annual 
proceeds,  actually  producing  the  clear  yearly  income  of  not  less  than 
three  hundred  pounds  over  and  above  all  incumbrances  affecting  the 
same,  nor  did  he  at  the  time  of  his  said  election  possess  more  than 
one  of  the  said  several  kinds  of  qualification  hereinbefore  mentioned, 
which  said  several  qualifications  were  jointly  of  sufficient  value  to 
qualify  him  the  said  S.  C.  as  a  member  to  serve  in  parliament  for  any 
borough,  according  to  the  provisions  of  the  statute  in  that  case  made 
and  provided,  although  each  of  such  qualifications  might,  according 
to  the  said  provisions,  be  separately  insufficient  for  that  purpose,  and 
therefore  that  the  said  S.  C.  was  not  capable  of  being  elected  at  the 
said  election  a  member  of  the  House  for  the  said  borough  of  — , 
and  was  not  duly  qualified  as  a  member  to  serve  in  parliament  for  the 
said  borough  of  ,  and  the  said  election  and  return  of  the  said 
S.  C.  were  and  are  wholly  null  and  void  ;  that  at  the  time  of  the  said 
election  the  said  S.  C.  was  wholly  ineligible  and  incapacitated  to  be 
elected  as  a  member  for  the  said  borough,  by  reason  that  he  the  said 
S.  C.  was  not,  at  the  time  of  the  said  election,  duly  qualified  by 
seisin  or  possession  of  real  or  personal  estate  or  effects  of  such  a 
nature,  or  to  such  amount,  as  was  and  is  by  law  necessar}'  to  qualify 
him  to  sit  and  to  be  elected,  and  to  render  him  the  said  S.  C.  capable 
of  being  elected  a  member  of  the  House  for  the  said  borough,  and  for 
the  want  of  such  qualification,  and  of  the  incapacity  last  aforesaid,  the 
electioD  and  return  of  the  said  S.  C.  were  and  are  wholly  null  and 
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Toid ;  that  on  the  seventh  day  of  July,  one  thousand  eight  hondml 
and  fif^y-two,  at  the  election  of  the  laid  borough,  immediately  after 
a  poll  having  been  demanded  by  the  petitioner,  the  said  S.  C.  wu 
duly  required  by  the  petitioner,  a  candidate  at  such  election,  to  make 
and  subscribe  a  declaration  of  qualification  required  to  be  made,  pur- 
suant to  the  provisions  of  a  certain  act  of  parliament  passed  in  the 
second  year  or  the  reign  of  her  present  Majesty,  intituled  *<  An  Act 
to  amend  the  Laws  relating  to  Qualifications  of  Members  to  serve  in 
Parliament;"  and  that  on  the  morning  following,  that  is  to  say,  oa 
the  eighth  day  of  July,  one  thousand  eight  hundred  and  fifty-two,  and 
some  time  before  the  said  poll  had  commenced,  due  notice  was  publicly 

given  to  the  electors  of  the  said  borough  of ^  that  the  qualification 

of  the  said  S.  C.  to  sit  as  a  member  of  parliament  required  by  the 
said  last-mentioned  Act  had  been  duly  questioned,  and  would  be  im- 
peached before  a  committee  of  the  House,  and  therefore  that  all  votes 
given  to  the  said  8.  C.  would  be  thrown  away,  and  the  said  voten 
were  cautioned  to  inform  themselves  of  the  validity  of  the  said  S.  C*t 

Sualification  before  they  voted ;  that  on  the  evening  of  the  said  seventh 
ay  of  July,  and  on  the  morning  of  the  said  eighth  day  of  July,  and 
before  the  said  poll  had  commenced,  a  notice  or  hand  bill  was  drca- 

lated,  published,  and  posted,  in  the  said  borough  of ,  by  the  said        I 

S.  C,  esquire,  or  by  his  committee  and  agents,  of  which  the  following 
is  a  copy,  «*  Mr.  P.'s  last  efibrt.'*  **  Mr.  C.'s  (jualification  having 
been  questioned  by  Mr.  P.,  Mr.  C.  hereby  positively  assures  the 
electors  that  his  qualification  was  regularly  deposited  in  the  Crown 
Office  previous  to  his  taking  his  seat  in  the  House  of  Commons,  and 
is  ready  to  be  exhibited  to  any  one  who  has  a  right  to  demand  it. 

,  July  8th,   1852;"  that  before  the  poll  commenced    on   the 

morning  of  the  said  eighth  of  July,  the  said  S.  C.  himself  read  aloud, 

in  the  Guildhall  at aforesaid,  where  the  polling  was   to  take 

place,  the  aforesaid  notice  or  hand  bill,  so  published  by  him  or  on  his 
behalf,  and  then  also  handed  to  the  said  portreeve  and  returning 
officer  the  said  hand  bill,  and  also  a  declaration,  of  which  the  follow- 
ing is  a  copy:  *' I,  S.  C.,  do  solemnly  and  sincerely  declare  that  I 
am,  to  the  best  of  my  knowledge  and  belief,  duly  qualified  to  be 
elected  as  a  member  of  the  House  of  Commons  according  to  the  true 
intent  and  meaning  of  the  Act  passed  in  the  second  year  of  the  reign 
of  Queen  Victoria,  intituled  '  An  Act  to  amend  the  Laws  relating  to 
the  Qualification  of  Members  to  serve  in  Parliament,'  and  that  my 
qualification  to  be  so  elected  doth  arise  out  of  leasehold  houses  and 
tenements,  annuities  and  shares  in  joint  stock  companies,  monies, 
goods,  and  chattels,  as  hereunder  set  forth,  leasehold  houses,  tene- 
ments, tan-yard  and  premises  in  the  parish  of ,  of  which  not  less 

than  thirteen  years  are  unexpired,'  '  an  annuity  in  the Ton- 
tine,' 'shares  in  the Gas  Company,'  'an  annuity  for  life  secured 

by  deed,  monies,  goods  and  chattels  in and ,'  S.  C  ,  July 

7th,  1852 ;"  that  the  said  poll  having  commenced,  due  notice  was 
given  on  behalf  of  the  petitioner  to  several  electors  who  first  tendered 
their  votes  for  the  said  S.  C,  that  the  qualification  of  the  said  8.  C. 
had  been  duly  questioned,  and  would  be  impeached  before  a  com- 
mittee of  the  House,  and  they  were  severally  personally  cautioiied  to 
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inform  themselves  of  the  validity  of  the  said  S.  C.'s  qualification  before 
they  gave  him  their  votes,  and  that  if  they  gave  their  votes  for  the 
said  S.  C,  such  votes  would  be  thrown  away ;  and  that  thereupon  a 
discussion  took  place  between  the  petitioner  and  his  solicitor,  with  the 
said  S.  C,  and  the  said  portreeve,  and  all  parties  agreed,  and  especi- 
ally the*said  S.  C,  that  such  notice  or  caution  should  not  be  person- 
ally repeated  to  each  elector,  but  that  the  same  should  be  understood 
to  have  been  given  to  each  elector  throughout  the  election ;  that 
printed  notices  of  the  said  S.  C.'s  want  of  qualification  as  aforesaid 
were  affixed  on  each  side  of  the  door  of  the  said  Guildhall,  in  which, 
as  aforesaid,  the  polling  was  carried  on  some  time  before  the  poll 
commenced,  so  as  to  be  visible  to  .every  elector,  as  he  came  up  to 
vote,  and  continued  so  affixed  up  to  the  close  of  the  poll,  and  such 
notices  were  also,  and  at  the  same  time,  affixed  to  the  hustings,  which 
were  close  to  the  said  Guildhall,  and  on  other  conspicuous  places  in 
the  said  borough,  and  continued  so  affixed  up  to  the  close  of  the  poll, 
and  for  some  days  afterwards,  and  that  the  said  notice  and  warning 
was  well  known  and  notorious  to  all  the  electors  of  the  said  borough 

of both  before  and  during  the  time  of  the  said  election ;  that  at 

the  time  of  the  election  and  return  of  the  said  8.  C,  and  of  his  making 
the  said  declaration  as  last  aforesaid,  the  said  S.  C.  was  not  so  seised 
or  entitled,  either  at  law  or  in  equity,  and  had  not  such  an  estate 
for  his  own  use  and  benefit  in  or  to  the  leasehold  houses,  tenements, 
tan-yard,  and  premises,  situate  as  in  the  said  declaration  is  mentioned, 
nor  in  or  to  such  annuities,  monies,  goods,  and  chattels,  situate, 
arising,  and  being  as  in  the  said  declaration  is  mentioned,  nor  was  he 
so  entitled  or  possessed  for  his  own  use  and  benefit  to  such  leasehold 
houses,  tenements,  tan-yard,  and  premises,  situate  as  in  the  said 
declaration  is  mentioned,  nor  in  or  to  such  annuities,  monies,  goods, 
and  chattels,  situate,  arising,  and  being  as  in  the  said  declaration  is 
mentioned,  as  would  qualify  him  the  said  S.  C.  to  be  elected  as  a 

member  of  the  House  for  the  said  borough  of ,  according  to  the 

true  intent  and  meaning  of  the  said  Act,  intituled  '^  An  Act  to  amend 
the  Laws  relating  to  3\e  Qualification  of  Members  to  serve  in  Par- 
liament ;"  that  the  qualification  arising  out  of  the  leasehold  houses, 
tenements,  tan-yard,  and  premises,  annuities,  monies,  goods,  and 
chattels  mentioned  in  the  said  declaration,  was  insufficient  to  qualify 
the  said  S.  C.  as  a  member  to  serve  in  parliament  for  the  said 
borough,  and  that  the  said  S.  C.  was  not  at  the  time  of  his  said 
election  and  return,  by  reason  of  his  said  want  of  qualification, 
capable  of  being  elected  a  member  for  the  said  borough,  and  was  not 
qualified  as  a  member  to  serve  in  parliament  for  the  said  borough, 
and  that  the  election  and  return  of  the  said  S.  C.  were  and  are  there- 
by null  and  void ;  that  upon  the  state  of  the  poll  being  about  to  be 
declared,  and  before  the  said  portreeve  and  returning  officer  made 
such  declaration,  the  petitioner  objected  thereto,  and  protested  against 
the  said  S.  C,  esquire,  being  returned  by  the  said  portreeve  as  one  of 
the  members  for  the  said  borough,  by  reason  of  the  said  S.  C.  not 
being  entitled  to  be  so  returned  for  want  of  being  duly  qualified  to  be 
elected  as  a  member  of  the  House,  and  that  the  said  portreeve  there- 
fore declared  to  the  electors  of  the  said  borough  that  the  said  S.  C. 

XX*  2 
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was  elected,  lubject  to  the  petitioser*8  laid  protest;  that  on  thefi)^ 
lowing  morning,  viz.  the  ninth  day  of  July,  one  thousand  eight  hun- 
dred and  fifty-two,  the  petitioner  continued  his  said  protest  by  writ- 
ing and  delivering  to  the  said  portreeve  a  letter,  of  which  the  fol- 
lowing is  a  copy:— »• ,  July  9th,  1852.     To  J.  G.  M.,  Esq. 

Sir, — I  reouest  you  will  he  pleased,  in  making  your  retum  of  the 
members  elected  yesterday  for  this  borough,  to  notice  specially  the 
fact  of  my  protest  against  Mr.  C's  qualification,  and  that  you  made 
the  declaration  of  his  being  returned  one  of  the  members  by  stating  it 
to  he  subject  to  mv  objection  against  Mr.  C's  qualification,  and  the 
defects  in  his  declaration  thereof,  delivered  by  him  to  you.  Jam, 
Sir,  your  most  obed'  SS  R.  J.  P.*'  And  that  such  letter  was  for- 
warded by  the  said  portreeve,  appended  to  the  return  made  by  him 

to  the  sheriff  of  the  said  county  of of  the  election  of  memben 

of  the  said  borough  of ;  that  the  said  portreeve  and  returning 

officer  for  the  said  borough  of duly  certified  the  making  of  the 

said  declaration  by  the  said  S.  C,  esquire,  as  aforesaid,  to  and  before 
him  the  snid  portreeve  on  the  ei^th  day  of  July,  one  thousand  ■  eight 
hundred  and  fifty-two,  to  the  High  Court  of  Chancery,  where  the 
same  now  remains  of  record ;  that  the  said  declaration  so  made  as 
aforesaid  by  the  said  S.  C.  was  and  is  vague  and  uncertain,  and  did 
not  and  does  not  sufficiently  state  the  nature  of  the  qualification  of 
the  said  S.  C,  and  the  particulars  of  the  same  as  required  by  the 
provisions  of  the  said  act,  and  that  the  said  declaration  is  defective 
and  insufficient,  inasmuch  as  it  does  not  state  for  whose  life  or  how 

secured  the   said  Tontine  was,   nor  did  it  state  upon   what 

security  or  securities  the  annuity  mentioned  in  the  said  declaration  as 
being  for  life  and  secured  by  deed  is  vested,  or  in  whose  name  or 
names  the  same  is  vested,  nor  what  interest  the  said  S.  C.  has  in  the 
monies,  goods,  and  chattels  mentioned  in  the  said  declaration,  nor  the 
amount  of  any  of  the  said  alleged  sources  of  qualification  as  declared 
by  the  said  S.  C,  or  any  other  matter  by  means  of  which  the  nature 
and  character  of  the  same  annuity,  monies,  goods,  and  chattels,  or  the 
amount  of  the  said  alleged  sources  of  qualification  could  or  can  be 
ascertained,  and  that  the  said  S.  C.  did  thereby  wilfully  refuse  and 
neglect  to  make  and  subscribe,  within  twenty-four  hours  afler  the  said 
request  of  the  petitioner,  such  a  declaration  as  is  required  by  the  said 
last-mentioned  act  of  parliament,  and  therefore  that  the  said  election 
and  return  'of  the  said  S.  C.  were  and  are  null  and  void,  and  that  the 
votes  given  at  the  said  election  for  the  said  S.  C.  were  thrown  away ; 
that  the  petitioner  has  been  informed  and  verily  believes  that  the  de- 
claration of  qualification  delivered  in  by  the  said  S.  C,  esquire,  at  the 
table  of  the  House,  since  the  said  election  for  the  said  borough  of 

,  is  other  than  and  different  from  the  declaration  of  qualification 

made  by  him  at  the  said  election  as  aforesaid;  that  the  petitioner 
ought,  by  reason  of  the  premises,  to  have  been  returned  as  duly  elected 
at  such  election  to  serve  in  this  present  parliament  for  the  said  bo- 
rough of instead  of  the  said  S.  C. — Prayer,  that  the  House 

will  be  pleased  to  take  the  premises  into  their  consideration,  and  will 
declare  the  said  S.  C,  esquire,  was  not  duly  elected  at  the  said  last 
election  as  a  member  for  the  said  borough  of ,  and  ought  not  to 
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have  been  returned  thereat,  but  that  the  petitioner  was  duly  elected  as 
such  member,  and  ought  to  have  been  returned  as  one  of  the  members 
to  serve  in  this  present  parliament  for  the  said  borough,  and  will  order 
and  direct  that  the  return  of  the  said  S.  C,  so  made  by  the  said  port- 
reeve and  returning  officer,  be  amended  by  erasing  the  name  of  the 
said  S.  C.  therefrom,  and  by  inserting  therein  the  name  of  the  peti- 
tioner, or  that  the  House  will  declare  the  said  last  election  for  the  said 
borough  to  have  been  wholly  null  and  void  so  far  as  regards  the 
election  and  return  of  the  said  S.  C. ;  and  that  the  House  may  make 
such  further  order  and  give  such  further  relief  in  the  premises  as  the 
House  shall  think  fit,  and  the  nature  and  merits  of  the  case  may 
require. 
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PURSUANT  TO  STATUTE  6  VICT.  c.  18, 
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l^ContinuedJrom  the  Chronological  List  of  Decisions^  at  p,  396,  a]. 


[Note. — It  is  very  satisfactory  to  find  that  the  Registration  of  England  and 
Wales  in  the  year  1852,  though  keenly  contested,  afforded  only  ten 
cases  of  appeal  from  the  decisions  of  the  revising  barristers — seven  of 
which  were  affirmed,  one  was  reversed,  on  a  difficult  point  of  law 
(Barrow  v.  Buckmaster),  and  two  were  withdrawn.  This  clearly  indi- 
cates that  almost  all  the  leading  doctrines  respecting  the  elective  fran- 
chise, are  now  well  settled.] 

Siat»  8  Hen.  6,  c.  7  [see  ante,  p.  366,  a]. 

In  computing  the  annual  value  of  premises  as  a  qualifica- 
tion to  vote,  the  amount  of  the  landlord's  repairs  must  be  de- 
ducted from  the  rent,  under  8  Hen.  6,  c.  7.  Hamilton  v. 
Basiy  Leg.  Obs.  vol.  45,  No.  1293 ;  8.  C.  22  Law  Joum. 
N.  S.  29.  (C.  P.) 

Under  a  local  Inclosure  Act,  the  freemen  of  Leicester  were 
entitled  to  hold  the  allotments  of  commonable  land  so  long  as 
they  should  think  fit,  provided  they  paid  the  rent  and  obeyed 
the  rules  and  regulations  of  the  deputies  in  whom  the  land  was 
vested  in  trust  for  them.  Held,  dismissing  with  costs  an  ap- 
peal from  the  revising  barrister,  that  the  holders  of  such  allot- 
ments were  entitled  to  be  registered  as  freeholders  for  the 
county.  Beeson  v.  Burton,  Legal  Obs.  VoL  45,  No.  1290 ; 
S.C.  22  Law  Journ.  IJ.  S.  33.  (C.  P.) 

A  chief  rent  can,  for  the  purpose  of  registration,  be  appor^ 
turned,  so  that  a  relative  or  proportionate  part  only  may  be 


486  8UPPLEMBNTAL  DIQBST  OF  DRGI8IONS. 

Stat,  8  Hen.  6,  c.  7 — continued. 

considered  as  a  charge  upon  the  piece  of  land  for  which  a  vote 
is  claimed ;  the  person  who  conveyed  the  piece  of  land,  and 
the  conveyee,  having  agreed  between  thennselves  to  apportion 
it,  but  without  the  assent  of  the  owner  of  the  rent.  Semble, 
also,  that  the  chief  rent  would  be  equally  apportionable  with- 
out any  such  agreement. 

The  appellants  claimed  to  be  entitled  in  respect  of  un- 
divided shares  of  two  freehold  houses.  The  site  of  them  formed 
part  of  a  plot  of  land,  which  on  the  Slat  of  Julu  last  was, 
and  still  remained,  charged  with  and  liable  to  a  chief-rent  of 
14/.  If.  7d.  payable  out  of  the  same  to  an  ori^nal  grantor, 
with  the  usual  power  of  distress.  The  fee-simple  of  the  plot 
of  land,  subject  to  the  chief-rent  above-mentioned,  became 
vested  in  Churlet  Duffield  and  two  others,  who  granted  that  por- 
tion of  it  upon  which  the  two  houses  stood,  in  fee-simple,  to 
the  parties  claiming  to  vote  and  others,  to  the  number  of  ten 
altogether,  as  tenants  in  common. 

The  deed  by  which  such  grant  was  made,  recited  that  the 
said  Charles  Duffield  and  the  other  two  were  seised  of  the 
fee-simple  of  the  land  on  which  the  two  houses  stood,  "sub- 
ject, nevertheless,  with  the  other  adjoining  hereditaments, 
messuages,  and  premises  now  belonging  to  the  said  conveying 
parties,  to  a  perpetual  yearly  rent  of  14/.  Is.  7d"  The  deed 
then  went  on  to  grant  the  land  on  which  the  two  houses  stood, 
to  the  parties  above  named,  **  subject  only  to  a  proportion, 
namely  "  the  sum  of  4/.  55.,  of  the  said  yearly  rent.  The 
conveying  parties  then  covenanted  to  pay  the  remainder  of 
the  said  chief-rent  of  14/.  Is.  7d.,  namely  the  sum  of  91.  I6s. 
7d.f  and  to  keep  the  grantees  indemnified  against  all  losses, 
damages,  expenses,  and  proceedings  which  might  arise  by 
reason  of  the  non-payment  of  the  said  9/.  I6s.  7d. ;  and  further 
covenanted,  that,  if  default  should  be  made  in  the  payment  of 
the  said  9/.  I6s.  7d.,  or  any  part  thereof,  and  the  grantees 
should  be  required  to  pay  the  same,  or  any  part  thereof,  that 
thereupon  it  should  be  lawful  for  the  grantees  to  enter  and  dis- 


train for  so  much  as  should  have  been  required  to  be  paid,  j 
upon  the  remainder  of  the  said  plot  of  land.  The  grantees 
then  covenanted  with  the  grantors,  in  a  similar  manner,  that 
they  would  pay  their  proportion  of  the  said  chief-rent  of 
14/.  Is.  7d.y  namely  the  sum  of  4/.  5s. ;  and  gave  a  similar 
indemnity  and  power  of  distress,  in  case  of  default  made. 

The  objection  made  to  these  parties,  was,  that  their  freehold 
share  of  the  two  houses  was  not  of  the  requisite  value  to  confer 
a  vote. 

If,  for  the  purpose  of  conferring  a  vote,  the  annual  value  of 
the  houses  was  to  be  calculated  after  deducting  any  further 
portion  of  the  original  chief-rent  charged  and  payable  as  afore- 
said, than  the  sum  of  4/.  5s.,  being  the  proportion  above-named, 
the  value  of  the  houses  voould  not  be  sufficient  to  confer  a  vote 
on  the  parties.  If  no  further  portion  of  the  original  chief-rent 
than  the  said  sum  of  4/.  5s.  was  to  be  taken  into  account,  by 
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Stat,  8  Hen,  6,  c.  7 — continued, 

way  of  deduction,  in  ascertaining  the  value  of  the  houses,  and 
the  houses  to  be  considered  for  that  purpose  as  liable  only 
to  the  payment  of  the  said  sum  of  41.  5s,,  the  value  of  the 
houses  would  be  sufficient  to  confer  a  vote  on  the  several  par- 
ties named  in  the  case. 

The  revising  barrister  decided,  that,  as  the  land  on  which 
the  houses  stood,  was  still  liable,  in  conjunction  with  the  rest 
of  the  plot,  to  the  whole  chief-rent  of  14/.  Is.  7d.,  though  the 
parties  had  a  collateral  indemnity  against  the  payment  of  more 
than  the  above-mentioned  portion  of  it,  the  value  was  insuf- 
ficient ;  and  he  disallowed  the  votes,  and  removed  the  names 
from  the  register. 

Byles,  Serjt.  {Aspland  was  with  him),  for  the  appellants, 
submitted,  that  the  case  did  not  differ  from  that  of  a  mortgage, 
and  that  the  decision  of  the  revising  barrister  was  wrong :  and 
he  cited  the  8  H.  6,  c.  7,  10  H.  6,  c.  2,  18  G.  2,  c.  18,  s.  5, 
Curtis  V.  Spittt/*,  Story's  Equity  Jurisprudencef ,  AnonymousX, 
The  Middlesex  Case§,  Elliott  on  Registration,  2nd  edit  84, 
Shepherd  on  Elections,  2nd  edit.  17,  and  Lee,  app.,  Hutchin- 
son, resp.ll 

Cowling,  contra,  contended,  that,  construing  the  statute 
8  H.  6,  c.  7,  as  it  would  have  been  construed  at  the  time  it 
passed, — when  real  property  was  the  principal  source  of 
revenue, — the  circumstances  disclosed  in  the  case  showed 
that  the  claimants  were  not  possessed  of  40<.  by  the  year 
'*  above  all  charges ; "  that  the  owner  of  the  rent-charge  might 
distrain  for  the  whole  rent  upon  this  particular  plot  of  land ; 
and  that  the  court  could  not  take  notice  of  the  covenant  of 
indemnity.  He  cited  Gilbert  on  Rents,  154,  Heywood  on 
County  Elections,  61,  62,  The  Middlesex  Case^,  and  he  con- 
tended that  the  cases  of  mortgages  depended  upon  the  statute 
7  &  8  W.  3,  c.  25,  s.  7. 

The  Court**  reversed  the  decision  of  the  revising  barrister; 
holding  that  the  sum  legally  and  properly  to  be  deducted  from 
the  value  of  the  land  in  the  hands  of  the  claimants  was  41,  5s, 
only,  and  not  14/.  Is.  7d.,  the  amount  of  the  original  rent- 
charge,  and  that  the  case  was  in  principle  governed  by  Lee, 
app.,  Hutchinson,  resp. 

Barrow  Sf  others  v.  Buekmaster,fi  20th  Nov.  1852. — Since 
reported  22  Law  Journ.  N.  S.  65.  (C.P.) 

•  1  N.  C.  756,  1  Scott,  737. 

t  3rd  edit.  sect.  475,  et  ttq. 

t  Gary's  Rep.  3. 

f  2  Peckw.  103. 

11  8  C.  B.  16,  2  Lutw.  Reg.  Cas.  160. 

f  2  Peckw.  103. 

••  Jervis,  C.  J.,  Maule,  J.,  Williams,  J„  and  Talfourd,  J. 

ft  This  case  is  of  such  general  importance,  that  it  has  been  thought  right 
to  give  the  facts  fullv  ;  the  report  was  obligingly  furnished  by  Mr.  Scott,  the 
learned  reporter  of  the  Court  of  Common  Pleas. 
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Stat.  2  Will,  4,  c.  45,  s.  27  [see  ante,  p.  375,  a].     Joining  Cottage 
and  Garden, 

A.  occupied  a  house  and  garden  within  a  borough,  taken  by 
him  of  the  same  landlord  at  the  same  time,  and  at  one  entire 
rent  Though  the  house  alone  was  not  of  the  an  nual  value  of 
£10,  the  house  and  garden  together  were  of  that  value;  but 
they  were  entirely  separated  hy  waste  land  and  a  row  of 
buildings.  Held,  that  A.  had  a  good  qualification  for  a  borough 
voter,  within  s.  27  of  2  Will.  4,  c.  45,  for  that  in  the  woi^ 
•*  lands  occupied  therewith,*'  "  therewith"  referred  to  time, 
and  not  to  locality.  Collint  v.  Thomas^  Jurist,  vol.  17,  No. 
837;  S.  C.  22  Law  Joum.  N.  S.  38.  (C.  P.) 
S.  32  [see  ante,  p.  380,  a]. 

A.,  a  freeman  of  the  borough  of  Shrewsbury,  pa3ring  scot 
and  lot  for  upwards  of  two  years  last  past,  and  down  to  the 
25th  March,  1851,  occupied  and  resided  in  a  house  on  the 
WyUcop,  within  the  ancient  and  present  limits  of  the  borough; 
and  since  the  25th  of  March  down  to,  and  on  the  Slst  of 
July,  occupied  and  resided  in  a  house  at  Coton  Hill,  without 
the  ancient  but  within  the  present  limits  of  the  borough.  The 
revising  barrister,  holding  him  to  be  disqualified  by  s.  32  of 
the  2  Will.  4,  c.  45,  expunged  his  name  from  the  list  of  free- 
men voters.  The  couit,  without  hearing  any  argument  (the 
counsel  for  the  respondent  admitting  that  he  could  not  support 
it),  reversed  the  decision.  Jarv'u  v.  Pede^  11  C.  B.  15  (M.  T. 
1851). 

Stat.  6  4-7  Vict.  c.  18,  «.  7  [see  ante,  p.  384,  a].  Lambert  v.  The 
Overseers  of  New  SarurHf  post,  s.  101. 

S.  17.  The  respondent  claiming  a  vote  for  the  city  of  C.  received  a 
notice  of  objection  from  the  appellant,  who  described  himself 
therein  as  "on  the  list  of  freemen  for  the  city  of  C."  It 
appeared  that  besides  the  list  of  freemen  for  the  city  entitled 
to  vote  for  members  of  Parliament,  there  was  a  list  called  the 
freemen's  roll,  kept  for  municipal  purposes.  Held,  that  the 
revising  barrister  was  right  in  deciding  that  the  notice  was 
sufheient  under  s.  17  of  6  &  7  Vict.  c.  18,  as  affirming  that  the 
objector  was  on  the  list  of  freemen  entitled  to  vote.  Feddan  v. 
Sawyers,  Law  Journ.  N.  S.  Vol.  22,  p.  15  (C.  P.) 

S.  42  [see  ante,  p.  389,  a]. 

Where  the  case  transmitted  to  the  master  under  6  &  7  Vict 
c.  18,  s.  42 — 64,  is  not  signed  as  well  as  indorsed  by  the  revis- 
ing barrister,  the  court  will  not  hear  the  appeal,  unless  the  re- 
spondent consents  to  the  case  being  remitted  to  him  for  sig- 
nature. Burton  v.  Brooks,  11  C.  B.  41  (M.  T.  1851).*  See 
also  Burton  v.  Blake,  ib.  47. 

*  This  case  is  already  reported,  ante,  pp.  389,  a.,  393,  a.  ;  but  on  a  dif- 
ferent poiot. 
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Stat,  6  4-7  Vict.  c.  18,  «.  42-'Continued, 

The  court  adjourned  the  hearing  of  an  appeal,  in  order  to 
give  the  appellant  time  to  give  the  notice  required  by  the  sta- 
tute 6  &  7  Vict.  c.  18,  88.  42 — 64,  the  case  not  having  been 
settled  and  deh'vered  to  the  appellant  until  the  8th  day  of  term. 
Burton  v.  Blake,  11  C.  B.  47.  (M.  T.  1851.) 

S.  60  [see  ante,  p.  390,  a]. 

The  court  refused  to  hear  an  appeal  (or  to  allow  it  to  stand 
over)  where  the  appellant  had  failed,  on  the  respondent's  de- 
fault to  deliver  copies  of  the  case  to  the  two  junior  puisne 
judges.     Sheldon  v.  Butt,  11  C.  B.  27.  (M.  T.  1851.) 

The  court,  on  motion  of  the  appellant's  counsel,  reversed 
the  decision  of  the  revising  barrister  without  argument,  the 
respondent's  counsel  stating  that  he  could  not  support  the  de- 
cision.    Jarvis  v.  Peele,  11  C.  B.  15.  (M.  T.  1851.) 

S.  64  [see  ante,  p.  390-1,  a]  and  s.  42,  above. 

S.  74  [see  ante,  p.  39'J-4,  a]. 

J.  S.  claimed  to  vote  in  respect  of  a  qualification  consisting 
of  land  of  the  yearly  value  of  £5.  It  appeared,  however,  it 
was  mortgaged  with  other  property  of  the  annual  value  of  £50, 
for  £300,  on  which  £15  a  year  interest  was  payable.  Held, 
affirming  the  decision  of  the  revising  barrister,  that  the  quali- 
fication was  sufficient,  the  interest  being  apportionable  rate- 
ably  amongst  the  property.  Moore  v.  The  Overseers  of'  Caris- 
brooke.  Legal  Obs.  vol.  45,  Nos.  1,  296. 

S.  101.  *'  Take  notice  that  I  object  to  your  name  being  retained  in 
the  list  of  voters  for  the  parish  of  St.  Thomas,  New  Sarum, 
in  the  southern  division  of  the  county  of  Wilts."  Held,  a 
sufficient  notice  to  the  person  addressed,  of  objection  to  his  vote 
for  the  county,  being  •*  either  to  the  like  eflect"  as  the  form 
given  within  s.  7,  or  **  so  as  to  be  commonly  understood  within 
8. 101  of  Stat.  6  Vict.  c.  18."  Lambert  v.  The  Overseers  of  New 
Sarum,  Jurist,  vol.  17,  No.  836;  S.  C.  22  Law  Journ.  N.  S. 
31.  (C.  P.) 

'tat.  11  4*  12  Vict.  c.  90.  By  1 1  &  12  Vict.  c.  90,  no  person  is  en- 
titled to  be  on  any  list  of  voters  for  any  city,  town  or  borough, 
unless  the  assessed  taxes  payable  from  him  previously  to  the 
5th  January  shall  be  paid  on  or  before  the  20tn  July  following. 
By  the  43  Geo.  3,  c.  161,  s.  23,  the  assessed  taxes  for  the 
year  are  to  be  paid  by  quarterly  instalments,  on  the  20th  June, 
the  20th  September,  the  20th  December,  and  the  20th  March. 
By  the  43  Geo.  3,  c.  99,  ss.  12,  33,  the  collectors  are  required 
to  demand  the  sums  assessed  within  ten  days  after  they  re- 
spectively shall  become  payable  next  after  the  assessments 
shall  have  been  delivered  to  them ;  and  if  any  person  refuse  to 
pay  the  sums  charged  upon  him  upon  demand  made  by  the 
collector,  the  collector  is  authorized  to  distrain.  By  the  48 
Geo.  3,  c.  141,  No.  3,  rule  3,  the  assessed  taxes  are  directed  to 
be  collected  and  levied  in  half-yearly  moieties  before  or  within 
twenty-one  days  after  the  10th  October  and  the  5th  April, 
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with  a  proviso  that  nothing  in  that  act  ahonld  be  construed  to 
alter  the  times  and  proportions  at  which  the  duties  are  payable 
according  to  the  previous  acts,  or  to  affect  the  powers  given 
thereby  for  the  recovery  of  the  said  duties,  which  shdl  be 
deemed  payable  by  quarterly  instalments,  at  the  times  men- 
tioned in  the  said  acts.  A  claimant  to  a  borough  rote  had 
not  paid,  on  or  before  the  20th  July,  the  quarter'shouse  tax  of 
the  20th  December  preceding,  which  was  not,  however  de- 
manded till  the  10th  AoriL  Held,  that  the  quarter's  tax  wai 
"  payable  previously  to  the  6th  Januarv,"  although  no  demand 
had  then  been  made;  and  that  the  claimant  was  not  entitled 
to  be  on  the  list  of  voters.  Ford  v.  Smediey^  Jurist  vol  16. 
No.  835 ;  S.  C.  22  Law  Joum.  N.  S.  36.  (C.  P.)        '       *  "* 
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Abandoning  Charge  of  Bribery, 
487—494 

Abduction  of  Voter,  368 

Absence  of  Members,  283,  284 

Accidental  Omission  from  Re- 
gister, 359 

Act  see  Bribery  Acts. 
the  Grenville,  272 
of  Edw.  1,  c.  5.. 410 
the  election  petitions  (1848),  275 
when  directory  or  not,  381 
disobedience  to,  380 
implied  repeal  of,  588,  note. 

Action  for  Costs,  657 

Acts,  construction  of,  523,  537 

Acts,  Copies  of,  admissible,  584 

Acts  of  Agent, 

binding  on   principal,  563,  566^ 
568,  578 

Adjournment  of  Poll,  400,  402, 
et  seq. 

Adjournment    of    Proceedings, 
309.  638,  644. 

Admission, 

by  agent,  563 
by  principal,  564 

Advantage,  Promise  for  Voters, 
427 

Adultery,  586 

Affidavit, 
by  surety,  293 

no  objection  to  be  taken  to,  297 
not  to  be  attached  to  petition,  315 
of  Irish  voters  being  obstructed, 
402 

Affinity, 

disqualification  for  committee,  282 
payment  to,  bribery,  432,  444 


Affirmative  Words  in  Statute, 
382 

Agency,  560 — 580 
implied  or  express,  561 
distinction  as  to  general  or  par- 
ticular, 562,  569 
proof  of,  530,  563,  564,  573,  622 
cases  as  to,  574,  575,  576 
evidence  of  bribery  before  proof 

of,  478,  481,  c^  seq. 
proof  of,  before  evidence  of  treat- 
ing, 531,  579 

Agent,  372,  562,  570 
what  is,  562 
knowledge  of,  419,  note 
bribery  by,  426,  429,  443,   444, 

447,  459 
candidate   responsible    for,    458, 

560,  563 
witness,  488 

treating  by,   528  to  532,  535, 

537,  540,  541,  579 

general  or  particular,  562,  569 
authority  of,  563,  568,  570,  578 
admission  by,  563,  564 
committee  of  candidate,  570,  572, 

576 
name  of,  to  be  banded  in,  634 

Agent    to    prosecute    Bribery 
Inquiry,  488 

Agent's  Bribery, 
knowledge  of,  448,  451,  480 

Agent's  Treating, 
knowledge  of,  529,  537 

Agreement    for    Reward,    &c., 
427  to  430,  439,  note,  443 

Agreement   not    to    prosecute 
Petition,  488,  489 

Agreement  to  treat,  525 

Alderman,  280 

YY» 
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Alienage,  364 

Allegation  op  Bribery  in  Pe- 
tition, 
form  of,  434,  44-5 

Allegation  op  Title  op  Peti- 
tioner, 335,  337,  338 

Alleoation  of  treating  in  Pe- 
tition, 533,  536 

Allegation  (unfounded), 
costs  as  to,  299,  650 

Alms  receiving,  366 

Alterations  in    Petition,  321, 
note. 

Altering  Minutes  op  Evidence, 
633,631 

Amendment  op  Lists,  639,  641 

Amendment  of  Return,  646 

Annulling   Election,  384,  385, 

388,  392 
by  intimidation,  369.  412,  417 
by  riot.  4.)6,  419,  note. 
by  insufficient   notice  of  day  of 

election,  421 
by  bribery,  424,  449,  455 
by  treating,  513,  517,  525 
for  want  of  qualification,  550,  551 

Annulling  Vote,  435 

Answer, 
expunging,  from  minutes,  634 

Appeal, 

from    Irish    assistant    barristers, 

349 
from  revising  barristers,  341    to 

349 
from  Scotch  sheriff's  courts,  350 

to  357 

Appointment. 

bribing  with  an,  431 
continuance  of,  presumed,  598 

Arches,  Dean  of  the,  280 

Army  Clothier,  371 

Asking  for  Bribe,  433,  439 

Asking  for  Vote,  433,  436 

Assent    to    Agent's    Act,    459, 
566,  579 


Assistant  Barristers  (Ireland). 
appeal  from,  349 

Atheist,  Witness,  587 

Athlone  Case,  311,  319 

Attempt  to  commit  Bribert,  446 

Attendance  of  Witness, 
how  secured,  608,  609 

Attorney,  372,  373 

Attorney-General,  280 

Authenticity     op     Poll-Books, 
623,  624 

Avoiding    Election.      See   Ak- 
nullino  Election. 

Aylesbury  Petition  Case,  338 

Bank  Receipt,  291,  293,  296 

Barrister,  Revising,  341 
appeal  from,  to  Court  of  Common 

Pleas,  341 
examination  of,  342,  343 

Belfast    Case,    303,   note;    311, 
325,  559 

Bellkingers,  372 

Berwick  Case,  312 

Betting  by  Voter,  377 

Births,  Register  of,  624 

Bolton  Case,  575 

Books,  production  of,  614 

Booths,  Expenses  for,  398,  note. 

Borough  Voter,  360 

not  continuing  qualification,  363 
residence,  363 

Bracketing  Petitions,  634 

Bracketing  Voters, 
in  lists  of  objections,  325 

Bribe,  asking  for,  433,  439. 

Bribe,  offer  of,  439 

Bribed  Vote,  374,  424,  429,  435 

Briber,  Liabilities  of,  429,  430, 
441,  496 

Bribers,  List  of,  631 
Briber's  Vote,  376,  438,  439 
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Bribery, 

costs  of  petition,  300,  657 

recognizance,  300 

frivolous  charges  of,  300 

petitioner  disqualified  from,  312 

time  for  presenting  petition,  315 

petition  complaining  of,  329,  330 

employments  at  election,  370  to 
374 

vote    given     by  means  of,  374, 
424 

evidence  as  to,  375,  436,  480  to 
484 

by   treatng,    376.      See  Treat- 
ing. 

corrupt     practices     comprehend, 
376,  note. 

a  common  law   offence,  423,  425, 
427,  455 

what  is,  424,  426,  431  to  443 

liabilities  from,    429,    441,  463, 
496 

offender  discovering  another  of- 
fender, 429 

definition  of,  433,  444 

form  of  allegation  of,  in  petition, 
434,  445 

by  one  voter  bribing  another,  441 

by  candidate,  443  to  461,  485 

report  as  to,  by  committees,  447 
to  450,  465,  480,  488 

evidence  of  at  former    election, 
465,  468 

proof  of  before  agency,  478,  481, 
et  seq. 

disqualification  by  bribery  at  for- 
mer election,  466,  468 

by  petitioning  candidate,  486 

compromising  charge  of,  487  to 
494 

opening  case  of,  639 

Bribery  Acts, 

2  Geo.  2,  c.  24.. 428,  443 
49  Geo.  3,  c.  118.. 429,  443 
5&6  Vict.  c.  102.  .431,  444,  487 
7  Wm.  3,0.4.. 443,  455 
4&5  Victc.  57..  478,  479 
15  &  16  Vict  c.  57.. 494 

Bribery  Oath,  428 

Bribing  Witness,  611,  note. 

Bridoewater  Case,  438 

Burthen  of  Proof,  '621 


Bye-law,  Proof  of,  584 

Cabinet  Minister,  280 

Candidate, 

excused    from    serving  on   com- 
mittee, 280 
right  to  petition,  302,  306,  335 
definition  of,  307 
when  cannot  petition,  313 
allegation  in  petition,  336 
who  may  propose,  389,  390,  393 
proposing  after  day  of  nomination, 

394  to  398 
may  vote  for  himself,  389 
may  demand  the  poll,  391 
liability  of,  for  expenses  of  booths, 

&c.  398,  note, 
elected  against  his  will,  398 
bribery  by,  443,  447,  485 
disabled   fVom    being    re-elected, 

449,  450.  513,  515,  517 
responsible  for  acts  of  agent,  459, 

560,  568 
disqualified  by  bribery  at  former 

election,  466,  468 
examined  as  to  compromises,  488 
treating  by,  506,  524,  528  to  531, 

535,  537,  540 
disqualified  by  treating  at  former 

election,  517,  540 
treating  at  the  expense  of,  535, 

537,  541,  543 
treating  without  the  authority  of, 

529,  540,  541,  543 
property    qualification    of,    549, 

551,  note,  552,  et  seq. 
demanding  qualification  of,  550, 

551,  553 
when  must  be  qualified,  554 
proof  of  being,  622 

Canterbury  Case,  311 

Canvassing, 
evidence  of  agency,  574 

Capacity    for    Election    Pur- 
poses, 370 

Carlisle  Case,  538 

Carnarvon  Case,  310,  315,  n. 

Casting  Votb 
of  chairman,  284 

Certificate  of  Examiner,  291, 
et  seq, 
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T*>  Rit.HT  TO  Vote,  S06 

Claimant  to  kc  Elected.  306 

to  So  iv.>iu«J  on  appeal.  347 
CL%»$irir%TioN  OF  Petitions.  S\S 

Cleric  «i  F.krob.  321 

Clerk   or   General  Committee, 
S09 
list  of  obj^vtions  to  be  deIiTcr^d 
to.  324.  327 

Clerk  or  the  Crowx. 

proiluction  of  poll -books  by,  623 

Clerk  or  the  HorsE, 

stAi^'^vcat  c*(  quAlifyinfr  pTx>pertT 
to  be  ilcliveiVd  to[  3^1 


Closed  Dooks,  284,  412 
Closi^tg   Poll,  400  to  408 
CoACBVEsr,  370 
CocKcivo  Votes,  411 

C0WISSI0!TEES 

to  take  CTidence  in  Ireland,  % 

CoMSfiTTAL  or  WiTSEis,  285,609. 
611 

CoSfVITTEE     or     CAJrDIDATE,  570, 

572,  573.  576 

COMICITTEE     ON     ELECTIONS.     S« 

Gen  CE  AL  Committee,  Select 
Committee 

fermer  constitution  of,  271  to  Hi 
J»rwent  constitution  of,  278  to  2fc' 
Its  duties,  functions,  284  to  287 
exemptions  from  serving  oo,  27! 
absence  of  members  of,  2S4 
dissolution  of,  284,  286 
power  to  send  for  papers.  4c  285 
determi nation,  final,  285 
bound   by    decisions  of  comt  fi 

C.  P.  348 
decision  of,  not  quotable.  348.42 
bound  by  decisions  of  Irish  Ex- 
chequer Chamber,  349 
decisions  of,  conflicting,  420,  421 

Committee  Room, 
ordering  witnesses  out  of,  619, 620 

Commons,  Hocse  of, 

petition  not  addressed  to,  322, 332 
when  will  not  receive  a  petitioo, 
329  ^ 

power  to  inquire  into  bribery,  336, 
331  ' 

as  to  signatures  being  forged,  338 
as  to  writ  of  summons  384 
to  examine  election  returns,  418 
resolution  of  superseded  bv  briber? 
act.  426  '  ' 

committal  of  witness  by,  611 
cannot  examine  witness  when  com- 
mittee formed,  618,  619 

Common  Law, 

bribery  an  offence  at,  423.  427 
disability  at,  from  bribery,  455 
treating  not  an  offence  at,  503 

Common  Pleas,   Court   op.   841. 


INDEX. 


495 


Competency  op  Witness,  585, 586, 
587,  590,  595,  596 

Complaint  in  Petition,  321,  328, 
329 

Compromise  of  Petition,  487  to 
494 

Consent    to    Agent's    Bribery, 
448,  451 

Conspiracy  to  Corrupt,  419  n., 
544 

Construction  of  Statutes,  523, 
537 

Continuance,    Presumption   op, 
597 

Continuing   Qualification,  360 
to  363 

Continuing  Qualification  (Ire- 
land, 362 

Contract  for  Bribery,  428  to  431 

Conversations   as  to   Bribery, 
482  to  484 

Convict  Voter,  366 

Convict  Witness,  583,  587 

Convicted  of  Bribery,  435 
effect  of  being,  429,  435 
incapacity  of  candidate  without 
being,  473,  474 

Conviction,  Proof  of,  586 

Cork  Case,  404,  558 

Corporation,  312 

Corrupt  Contract,  428  to  431 ; 
436 

Corrupt  Election, 
costs,  299 
complaint  as  to,  329,  544 

Corrupt  Influence,  374, 424,  535, 
537 

Corrupt  or  Procure,  446,  464 
penalty  for,  429 

Corrupt  Practices,  374,  544 
act  to  prevent,  370,  546 
act  to  inquire  into,  494 

Corruption  by  Candidate,  443, 
444 
when  offence  complete,  446,  464 
penalty  for,  429 


Corruption    of   Voter's   Mind, 
440,  441 
evidence  of,  435  to  438 

Corrupt  Treating,  535,  5d7f  et 
seq. 

Costs, 

history  as  to,  647 

when  party  entitled  to,  650,  652 

on  objections,  295,  298,  299,  653, 
654 

payable  by  petitioner,  297,  298, 
318,  647,  650,  et  seq. 

when  petition  frivolous  or  vexa- 
tious, 298,  648,  et  seq. 

when  opposition  frivolous  or  vexa- 
tious, 298,  649,  et  seq. 

when  election  or  return  vexatious 
or  corrupt,  299,  650 

in  case  of  an  unfounded  allega- 
tion, 299,  650,  655 

as  to  ordering  to  be  paid  forth- 
with. 650  n. 

on  petition  for  bribery,  300 

of  erecting  booths,  &c.  398  n. 

of  proceedings  under  5  &  6  Vict, 
c  102,  492 

application  for,  654 

time  for  asking  for,  631,  655 

statutes  as  to,  649,  650 

on  withdrawing  petition,  298,  653 

from  not  giving  notice  of  not  de- 
fending return,  654 

mode  of  ascertaining,  656 

mode  of  enforcing  payment  of,  657 

recovery  of  contribution,  657 

Costs,  security  for,  290 
by  payment  into  the  bank,  291 
by  recognizance,  292 

Counsel,  372,  634,  636 
hearing  on  several  petitions,  635 
hearing  on  a  scrutiny,  643 

County,  Treating,  525 

County  Voter  continuing  Qua- 
lification, 361 

Court   of  Common    Pleas,   341, 
348 

Court  of   Exchequer  Chamber 
(Ireland),  349 

Court  of  Record,  343 
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CouET    OP    Review  (Scotland), 

364 
Coventry  Case,  406,  438. 

Crime,   Witness    convicted   op, 
683 

Criminal  Information  for  Bri- 
bery, 496 

Criminal  Proceedings, 
party  to,  witness,  686 

Criminating  Question, 

witness  answering,  686,  692,  693, 
694,  612,  613 

Cross  Examination,  603 

Dawson's  Case,  360 

Death  of  Member,  284,  308 

Death  of  Petitioner,  310 

Death  of  Surety,  296,  296 

Deaths,  Register  of,  624 

Debate  (Parliamentary), 
no  reference  to,  316 

Decisions  op  Committee, 
quoting  as  authority,  348,  349 
conflicting,  421 
evidence,  grounds  of,  422 

Decision  of  Returning  Officer, 
393 

Decision  of  Revising  Barrister, 
appeal  from,  342,  et  seq.,  364 
evidence  of,  342—345,  347 

Declaration, 
form  of,  for  costs,  667 

Declaration   as  to  Qualifica- 
tion, 
to  be  made  by  candidate,  661 
to  be  accurate,  662 
requisites  of,  662,  663 
refusal  to  subscribe,  663 
words  of  the,  664,  555 

Declaration  of  Agent, 
binding  on  principal,  663.  664 

Declaration  of  Trader,  600 

Declaration  op  Witness,  699 

Declarations  of  Persons, 
admissible  as  to  bribery,  482 

Definition  of  Bribery,  433 


Demand  of  Poll,  391,  892 
Deputy  Sheriff  voting,  373 
Derby  Petition  Case,  329 
Description  op  Surety,  292,  297 
Description  of  Voter,  324, 325 
Detention  of  Voter,  369 
Directory  Statute,  381 

Disability    to    be    Re-elected, 
449—457,  463,  496,  607,  509, 
616,  632 
notice  of,  to  electors,  466 

Discharge     of      Offender 
Bribery,  429 
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Disqualification, 

for  serving  on  committees,  279, 
280,  282 

of  petitioner,  312,  313 

subsequent  to  re^ster,  366 

by  accepting  election  employ- 
ments, 370 

by  bribery,  429,  439,  449,  496 

evidence  of,  468,  469 

firom  felony,  473 

from  treating,  507,  509,  513,  515, 
617,  626,  632,  536 

from  want  of  property,  549,  et 
seq. 

of  returning  officer,  388 

Disqualified  Candidate,  voting 
for,  475 

Disqualifying  Office,  366,  370 
accepting  subsequent  to  recister, 
366 

Dissolution  op  Committee,  284, 
286,  318 

Disturbance  to  free  Election, 
409 
act  of  Edward  I.  against,  410 
by  intimidation,  412 

Documents, 

not  to   be  annexed    to   petition, 

316 
wbat  required  before  committee, 

347 
proof  of,  683,  684,  587,  624 
search  for,  699 
evidence  of  contents  of,  599 
cross  examining  as  to  contents  of, 
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Documents,  Production  of,  285, 
347,  594,  614—618 

Double  Returns,  315,  636 

Drink,  376.  426,  456,  502,  519, 
525,  526,  535 

Drunkard,  Witness,  587 

Dublin  Case,  30,  368,  413 

Elected,  Disability  to  be,  449, 
et  seq* 

Elected,  Treating  in  order  to 
be,  518,  526 

Election, 

member  not  defending,  308 
member,    trying  merits   of,   311, 

315,  note 
intimidation  annulling,  369 
employments  at.  370—374 
irregularities  affecting,  380 — 385, 

394 
before  first  election  avoided,  385 
not  opening  or  closing  polls   at 

right  hours.  399,  400 
in  case  of  riots  at,  402,  404,  et 

seq, 
freedom  of,  409,  410 
void  from  intimidation,  412 
void  from  bribery,  424,  449,  455 
gifts  for  procuring,  427 — 431 
disability  on  such,  451,  et  seq, 
trying  merits  of  a  former,   468, 

470 
void  from  treating,  517,  522,  525, 

536 
proving    void,    after    admission, 

645 
correcting  return  as  to  result  of, 

646 

Election  Committee.  See  Ge- 
neral Committee,  Select 
Committee, 

former  constitution  of,  271—275 

present  constitution  of,  278—285 

Its  functions,  285—287 

members  excused  from  serving 
on,  279 

absence  of  members  of,  284 

dissolution  of,  284,  286 

power  to  send  for  papers,  &c., 
285 


Election  Committee — contimied 
determination,  final,  285 
bound   by  decisions  of  Common 

Pleas,  348 
decisions  not  quotable,  348,  422 
bound  by  decisions  of  Irish  Ex- 
chequer Chamber.  349 
decisions  of,  conflicting,  420,  421 

Election  Petition, 
referred    to    general    committee, 

279,  328,  334,  note,  634 
referred  to  select  committee,  284, 

328,  634 
person  signing,  may  be  examined, 

285 
trial  of,  286 

jurisdiction  to  try,  328,  et  seq, 
withdrawing,  298,  318 
costs,  when  frivolous  or  vexatious, 

298,  648,  et  seq. 
what  deemed  an,  301,  302,  329, 

330 
subscribed,  302,  314,  315 
grounds  of,  302 
voter  opposing,  309,  635 
disqualification  of  petitioner,  312 
presentment  to  the  House  of,  314, 

315,  489 
standing  orders  on,  314 
form  of,  319-322 
interlineations,  in,  321,  n. 
inquiry  by  the  House  pending  an, 

330,  331 
signatures  to,  332,  338,  636 
objections  to,  319-322,  636,  637 
form  of  allegation  of  bribery  in 

an,  434,  445 
compromised,  487 — 494 
at  the  costs  of  strangers,  637 
inquiry    into,    though    presented 

after  time,  489 
former  petition  used  as  evidence 

of  treating  at  former  election, 

511 
form  of  allegation  of  treating  in, 

533,  5S6 
on  ground  of  want  of  qualifica- 
tion, 556 

Election  Petitions, 
list  of,  296,  634 
classification  of,  315 
order  of  taking,  634.  635 
hearing    counsel,  where  several, 
635 
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Elbctiom  Petitions*  Act,  lft48, 
275 

Election  Undve,  808 
Election,  vexatious  or  coeruft, 
299 

Election  void.    Sec  Annulling 
Election 

Election,  Writ  op, 
treating  after  teste  of,  524 

Elector.    See  Voter. 

Employed  por  Election  Pur- 
poses, 870-374 

Employment  to  Voter,  427 — 431, 
444 

Enoaoement  to  give  Monet,  427 

Engagement  to  Treat,  525 

English,  Petition  in,  314 

Entertainment,  376,  426,  502, 
507,  518—526,  535 

Entry  in  Register,  584,  625, 
626 

Erasure,  321,  n. 

Error.    See  Mistake 
in  petition.  321 
in  writ  of  summons,  384 

Estoppel,  312,  313,  468 

Estreating  Recognizances,  657 

Evesham  Case,  425 

Evidence,  285,  286 ;  and  see  Wit- 
ness 

confined  to  list  of  objections,  324, 
827 

of  signature  of  petitioner,  332, 
338 

of  title  of  petitioner,  337 

of  qualification  of  voter,  341,  360, 
361 

of  decision  of  revising  barrister, 
342—345 

on  appeal,  346 

documents  required,  347 

of  tendered  vote,  347 

of  corrupt  influence,  375 

as  to  riot  affecting  election,  404 
— *09 

as  to  intimidation,  412,415,419,  n. 


EVIDBNC] 

of  grounds  of  decision,  422 

of  corruption  of  voter's  mind,  i3« 
—438 

of  bribery  at  the  former  electkn, 
465,468.  511 

proof  of  bribery,  478,  481  —484 

of  compromising  chsarges  of  bri- 
bery, 487—494 

of  treating  at  former  election,  511 

of  treating  being  in  order  to  be 
elected,  519 — 522,  527 

of  agency,  530,  531,  540,  541, 
568,  573,  et  seg, 

of  corrupt  treating,  537,  538 

onus  on  petitioners  to  impeach 
member's  qualification,  553 

declarations  of  agent,  563 — 565 

former  law  as  to  competency,  581 

statutes  removing  restrictions  on, 
582-585 

proof  of  documentary,  583,  584, 
586,  624 

proof  of  judge's  signature,  584 

persons  now  competent  to  give, 
585,  587,  590,  595 

of  interested  witnesses  before 
committees,  587 — 591 

competency  of  petitioners  and 
members,  591 

competency  of  voters,  595,  596 

as  to  answering  questions  tending 
to  criminate  witness,  592  — 
595,  612,  613 

the  like  to  disgrace  him,  595 

presumption  of  continuance,  579 

no  different  rules  of,  598 

giving  the  best,  598 

secondary,  599,  616,  618 

hearsay,  599 

examination  as  to  witness's  me- 
moranda, 602 

contradicting  party's  own  wit- 
ness, 603 

of  character  of  witness,  605,  606 

circumstantial,  607 

witness  prevaricating  or  refusing 
to  give,  610,  611 

witness  giving  false,  610,  611 

must  be  limited  to  the  case'  open- 
ed, 621,  631,  638 

burthen  of  proof,  621 

of  personation,  621 

of  election,  622 

of  authenticity  of  poll-books,  623, 
624 
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Evidence^  continued 

of  official  registers  and  entries 
therein,  624,  625,  626 

as  to  identity  of  persons,  625 

minutes  of,  633,  634 

of  election  void,  although  ad- 
mitted, 645 

commissioners  for  taking,  286, 
646 

speaker's  certificate,  656,  657 

Examination  of  Witness,  600 


Examiner  of  Recognizances, 

certificate  by,  291 

how  appointed,  292 

recognizance  to  be  delivered  to, 
293 

entry  by,  293 

delivery  to,  of  objections  to  recog- 
nizance, 295 

hearing  of  objections  by,  295 

report  by,  296,  656 

witness  giving  fklse  evidence  be- 
fore, 611 

power  of,  to  award  costs,  653 

taxation  of  costs  by,  656 

Excessive  and  Exorbitant  Ex- 
pense, 
undue  election  by,  507,  519 — 521, 
524 

Exchequer  Chamber  (Ireland) 
349 


INDEX.  499 

Express   Decision  of  Revisinq 
Barrister,  342 

Expunged  Name  of  Voter,  342 

Extra  Glut  Tide  Waiter,  349 

Facts,  ignorance  of,  312 

Fear  influencing  Voters,  405  n. 
^11  et  seq. 

Fee, 
voter  accepting,  373 

Felon,  366 

Female,  364 

Finally  closing  the  Poll,  400, 
402,  et  seq. 

Flagman,  372 

Forbearing  to  vote,  428,  482 

Forcibly  prevented  from  Poll- 
ing, 368,  400,  402,  et  seq. 

Foreign  Service, 

excuse  for  serving  on  committees. 


Excommunication,    Threat 
413 


OF. 


Excuse, 
for  serving  on  committee,  279 
for  absence,  284 

for  not  presenting  petition  in  time, 
316 

Exemption, 

from  serving  on  committee,  278 

Expenses,  see  Costs, 

act  against,  428,  506,  524,  535 
of  treating,  535  to  543 
witnesses  right  to  be  paid,  610 
fund  subscribed  for  petition,  637 
of  witnesses,  658 

Expenses,  Security  for,  290 
by  payment  into  the  Bank,  291 
by  recognizance,  292 


280 

Forgery  of  Signature,  338,  339 

Form  of  Allegation  of  Bribery, 
in  petition,  434 
in  list  of  objections,  434 

Form  of  Allegation  of  Treat- 
ing, 
in  petition,  533,  536 

Form  of  Notice  to  Electors, 
of  disqualification  of  bribery,  466 

Form  of  Petition,  319  to  322 

Fraud,   in   exclusion  from  Re- 
gister, 359 

Freedom  of  Election,  409,  416 

Frivolous  Objection, 
costs,  299 

Frivolous  Opposition, 
costs,  298,  649,  et  seq. 

Frivolous  Petition, 
costs,  298,  648,  et  seq. 

General  Agent,  562,  569 

General   Committee,   278,    282, 

309,  634 
Gift,  426,  428  to  431  ;  443,  444, 

507 

Y  Y*  5 


500 


IVDBZ. 


Good  Friday,  296 

oovernment  contractor,  871 

ooternment  oppice, 

Accepting  tubsequent  to  register,  • 
866 

Grand  Jury,  280 

Great  Yarmouth  Case.  574 

Grenville  Act,  The,  272,  587 

Grounds  of  Decision,  844,  422 

Grounds  of  Objection^  296,  846 

Grounds  of  Petition,  802 

Hands,  Show  of  by  Non-Elec- 
tors, 889 

Harwich  Case, 888,  842,  844,  845, 
405 

Head  Money,  482 

Heading  of  Petition, 
objection  to,  822,  882 

Heads  of  Objections,  828,  824 
repeating,  826 

Hearsay  Evidence,  599,  600 

Herefordshire  Case,  812,  518 

Hesitation, 

witness  committed  for,  611 

HiNDON  Case,  458 

Horsham  Case,  468,  469,  575 

House  of  Commons, 
petition  not  addressed   to,    822, 

832 
when  will  not  receive  a  petition, 

829 
jurisdiction  of,  to  take    evidence 

619 
jurisdiction    of,    to   inquire   into 

bribery,  830,  331 
as  to  signatures  being  forged,  338 
jurisdiction  over  the  writ  of  sum- 
mons, 384 
power  to  examine  election  returns, 

417,  418 
resolution     of,     superseded     by 

Bribery  Act,  426 
no  power  to  examine  witness  when 

committee  formed,  618 

Householders,   Petition  from, 
880 


Husband  and  Wifb,  586 

Identity, 
of  persons  mentioned  in  registen, 
626 

Idiot  Witness,  687 

Idiotcy,  364 

fONORANCS,  812,  816 

Ilchester  Case,  417,  544  n. 

Imperatiye    Statute,   881,  382, 
884 

Imprisonment  of  Voter,  369 

In  order  to  be  Elected,  Treat- 
ing, 519,  521,  525,  526 

Incapacitated  bt  Bribery,  429, 
480,431,496 

Incapacitated  bt  Treating,  507, 
509,  525,  532 

Incapacity,  863,   364,  429,  449  to 
457,  496,  507,  509 

Indictment  for  Bribery,  496 

Indictment  no  Disqualificatiox, 
478 

Indorsement  bt  Examiner,  291 

Infancy,  864 

Influence  Corrupt,  374,  424, 535 

Inhabitant  Householders,  Pe- 
tition FROM,  330 

Inquiry, 
pending  an  election  petition,  330 

Insertion  of  Voter's  Name,  342 

Inspection    of  List    of    Objec- 
tions, 327 

Inspection  of  Papers,  &c.  614 
Inspection  of  Recognizance,  293 
Inspector  Voting,  374 
Intention  to  Corrupt,  519  to  521 
Interested  Witness,  see  Witness 

Interference  with  free  Elec- 
tion, 416 

Interlineation,  821  n. 

Interruption  of  Poll,  400 

Intimidation  to  Voters,  368  409 

et  $eq. 
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Invernesshire  Ca8E|  355 

Ipswich  Case,  483 

Ireland, 
evidence  taken  in,  286 
appeal  from  assistant  barristers  of, 

349 
qualification  continuing,  362 
extension  of  treating  acts  to,  534 

Irish  Borouohs, 
duration  of  poll  in,  402 

Irish  Counties, 
duration  of  poll  in,  402 

Irish  Polls, 
proof  of,  627 

Irish     Voters    obstructed    by 
Riot,  402 

Irregularity, 
not  affecting   the  result  of   the 

election,  380,  383,  394 
in  the  writ  of  summons,  384 
or  nullity,  385 

Journals  of  House,  635 
proof  of  copies  of,  584 

Judge's  Signature,  Proof  op,  584 

Judgment  of  Sheriff  (Scotland), 
appeal  from,  352,  353 

Judgment  op   Sheriff's  Appeal 
Courts,  353 

Furat, 
no  objection  to,  297 

Jurisdiction, 

to  try  petition,  319,  328,  et  seq. ; 
358,  et  seq. ;  560 

of  the  House  pending  an  election 
petition,  330,  619 

to  inquire  as  to  signatures  to  peti- 
tion, 338 

to  inquire  as  to  right  to  vote,  328, 
358,  et  seq. 

in  issuing  writ  of  summons,  384 

to  examine  election  returns,  418 

not  to  usurp,  442 

Jurisdiction  (Scotch  votes), 
of  Select  Committee,  350  to  357 

Justice  of  the  Peace,  292,  293, 
551 

Kindred, 
disqualification    for    serving    on 
committee,  282 


K I N  d  R  e  d— cofiftitttet/ 
payment,  &c.  to,  bribery,  432, 438, 

AA.A. 

I K  I 

Knowledge  op  Agent's  Bribery, 
447  to  454 

Knowledge  OF  Agent'sTreating, 
528  to  531,  543 

Knowledge  op  Member,  419,  n. 

Knowled3e  Presumed,  312 

Lancaster  Case,  611 

Lands, 

described  in  declaration  of  qualifi- 
cation, 553 

Law, 

appeal  on  points  of,  341 

Law,  Ignorance  of,  312 

Leading  Questions,  601,  604  - 

Letter  Carrier,  325 

Letters, 

not  to  be  attached  to  petition,  315 

Linlithgowshire  Case,  354 

List  of  Bribed  and  Bribers,  631, 
639,610 

List  of  Election  Petitions,  296 

List  of  Objections. — See  List  op 
Voters 
form  of  allegation  of  bribery  in, 
434 

List   of    Places   and  Times   op 
Treating,  631,  640,  641 

List  of  Voters,  284,  309,  323 
objected  to,  323,  et  seq. 
proposed  to  be  added  to,  323,  326 
to  whom  delivered,  324 
when  to  be  delivered,  327 
no  evidence  against  vote  not  in-- 

eluded  in,  324 
inspection  of,  327 
when  not  required,  326 
production  of,  before  committee, 
347 

Loan  to  Voters,  437 

London  Case,  576 

London  Gazette,  308. 

Long's  Case,  (New  Windsor),  378 
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Lunatic,  366 

Madman,  witmesSi  587 

Majority, 
determination  by,  284, 285 

Marriage,  Breach  op  Promise 
OP,  586 

Marriages,  Register  op,  624, 626 

Master  op  the  Rolls,  280 

Meat,  376,  426,  456,  502,  519,  525, 
526,  535 

Member, 
petition  signed  by,  314 
notice  to,  of  withdrawing  petition, 

298,  318 
cannot  relinquish  seat,  399,  n. 
statement  and  declaration  by,  as 

to  his  qualifying  property,  551 

—553 
votinpr  before  signing  such  decla- 
ration, 551. 
refusal  to  subscribe  the  declaration, 

553 
excused    and    disqualified    from 

serving    on    committees,    279, 

280,  282. 
no  right  to  be  present  at  com- 
mittee, 619 
dying  after  petition,  308 
summoned  as  peer,  308 
not  defending  return,  308,  635, 

645,  654 
questioning  election,  311 
proceeding  with  scrutiny  although 

disqualified,  645 
losing  seat  for  bribery,  374,  424, 

427,  430 
knowledge  of,  419,  n.,  447,  480 
penalty  on,  for  bribery,  429,  430, 

431 
bribery  with  consent  of,  480 
witness,  485,  488,  590,  591,  609 
securing  attendance  of,  as  witness, 

609 
return  of,  how  proved,  622 
liability  of,  for  costs,  650,  654 
right  of,  to  costs,  298,  648,  656 

Memoranda, 
witness  referring  to,  601,  602 

Memory  op  Witness, 
refreshing,  601,  602 

Menace  of  the  Church,  411,  412 


Menacing  Voters,  410»411,  etseq. 

Messengers,  870,  371,  372,  n. 

Minutes, 
of  proceedings  before  committee, 

279,511,  633 
altering,  633,  634 

Miscarriages  at  Ei.ection,  383, 
384 

Misdemeanor,  362,  380,  392.  503, 
551 

Misdescription, 

in  the  recognizance,  297,  298 
i   Mistake, 

!       in  excluding  name  from  reirister, 
I  359,  377 

in  recording  votes,  377 

correcting.  377,  378 

in  writ  of  summons,  384 

Mistakes  in  Scottish  Register, 
correction  of,  352 

Monet,  426,  428 — 432,  443,  444, 
507,  519 

Money,  Loan  op,  437 
Montgomery  case,  370 
Name  op  Voter,  325 
specially  retained  or  inserted,  342 
expressly  expunged    or    omitted, 

342 
wrongfully  excluded,  350 
correction  of  regfister  in    respect 
of,  352,  358,  et  seq. 

Names  of  Bribers   and   Voters 
Bribed,  631,  639,  640 

Negative  words, 
imperative  in  a  statute,  382 

Negligence, 

in  omitting  name   from   reirister. 
350  * 

Newcastle  -  under  -  Lyne    case 
450. 

Newspaper  notice   in,  (Scotch^ 
352  ^ 

New  Windsor  case,  347,  373,  486 

Nomination, 
hy  a  stranger,  393 
when  candidate  m^  be  put  in, 

394—398 
interrupted  by  riot,  400,  401 
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KON- ELECTOR, 

taking  part  in  election,  389 
proposing  candidate,  398 

Note  of  Sheriff's  Decision,  352 

Notes  of  Revising  Barrister, 
343,  n. 

Norwich  Case,  509,  511 

Notice, 
of  choosing  select  committee,  282, 

309 
of  petitions,  282 
to  returning  officer,  282 
to  the  members  of  committee,  283 
of  withdrawing  petition,  298,318 
of  seat  vacant,  308 
of  member  not  defending  return, 

308,  654 

Notice  of  Day  of  Election, 
effect  of  an  insufficient,  421 

Notice  of  Disqualification  of 
Candidate,  388,  466  to  475 ; 
556  to  559 

form  of,  466 

effect  of,  475 

Notice  of  Objection, 
to  recognizance,  294  to  298 
grounds  of  objection  in,  296 
in  case  of  erroneous  decision  as  to, 

346 
to  be  pioduced  on  appeal,  347 

Notice  to  give  in  Claims  (Scotch), 
352 

Notice  to  oive  in  Objections 
(Scotch),  352 

Notice  to  Produce, 
legal  effect  of,  616 
since  parties  may  be   witnesses, 
617,  618 

Nottingham  Case,  339,  483,  490 

Null  and  Void,  382,  n. ;  385 

Nullities  and  Irregularities, 
386,  n. 

Number  of  Voter, 

referred  to  in  list  of  objections, 
324,  325 

Oath, 

candidate  not  taking  qualification, 
313,  n. ;  399,  n. 


Oath — continued. 

to  select  committee,  283,  319 
against  bribery,  428 
to  shorthand  writer,  633 

Objection. 
to  members  of  select  committee, 

282,  283 
to  recognizance,  294  to  298 
when  notice  of,  to  be  delivered, 

295 
hearing  of,  295 
to  affidavit,  &c.  297 
to  petition,  319  to  322  ;  636,  637 
before  whom  to  be  taken,  334 
when  to  be  taken,  636 
to  title  of  petitioner,  337  to  340 ; 

637 

Objections  to  Voters, 
lists  of,  323,  et  seq. 
to  whom  delivered,  324 
when  to  be  delivered,  327 
evidence  confined  to  those  speci- 
fied. 324 
frivolous  or  vexatious,  299,  324 
form  of  allegation  of  bribery  in, 

434 
when  not  required,  326 
arising  subsequent  to  register,  364, 
365,  366 

Objections  to  Voters  (Scotch), 
notice  to  give  in,  352 
inquiry  into,  by  sheriff,  352 

Obstruction  of  Poll,  400,   402, 
et  teq. 

Offer  of  Bribe,  439,  446,  464 

Office,  370,  444 

penalty  for  giving  or  accepting, 
428  to  431 

Official  Capacities,  372 

Official  Registers,  624 

Omission  of  Voter's  Name,  342, 
352 

Onus  of  Proof,  621 

Opening  Poll,  Time  for,  400  to 
402 

Opposition,  frivolous  or  vexa- 
tious, 298,  650 

Order  of  House, 

to  issue  warrant  for  personsi  pa- 
pers, and  records,  608 
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Obdeb  op    Reading    Petitions, 
814,  6S5 

Oboanized  Intimidation,  411  to 
419 

Panels,  281,  282— 
■ee  Chairman's  Panel. 

Papers, 

power  to  send  for,  285 
warrant  for,  608,  609,  614 

Parish  Clerk,  372 

Parliament,    Prorogation     op, 
286,  317 

Parliamentary  Decisions,  348, 
354 

Parochial    Relief,    Receiving, 
366. 367 

Particular  Agent,  562,  578 

Parties,  Witnesses,  585, 591, 595, 
617,  619 

Partnership,  Continuance    of, 
598 

Payment, 

for  election  employment,  373 
deemed  bribery,  431,  432,  444 
of  witnesses'  expenses,  610 

Peebleshire  Case,  356 

Peer,  Member  becoming,  308 

Peer,  Petitioner  becoming,  310, 
311 

Peer,  Voter,  366 

Penalty  of  Bribery,  429  to  431 ; 
460,  n. ;  463,  496 
how  discharged  from,  429 
evidence  in  action  for,  436 

Pending  Petition, 
jurisdiction  of  the  House,  330 

Perjury,  285,  611 

Person  named  in  Recognizance, 
297 

Personal  Estate  and  Effects, 
described  in  declaration  of  qua- 
lification, 553 

Personated  Voter,  367 

Personation, 

onus  of  proof  of,  621 
evidence  as  to,  621 


Pbtitionino     Candidate.  —  See 
Candidate —  Petitioner. 
evidence  as  to  bribery  by,  485 
no  petition  against,  486 

Petition.—  See    Election  Peti- 
tion. 
powers  of  the  House  when  not  ao 

election,  302,  329,  330,  636 
presentment  of,  to  the  House,  314 
charging  bribery  presented  after 
the  time,  489 

Petitioner,  302 
security  for  costs  by,  290 
recognizance  not  joined  in  by,  292 
taking  copies  of  objection,  295 
liability  to  costs,   297,  298,  318; 

650,  €t  seq. 
who  may  be,  304 — 308,  335,  638 
death  of,  310 
disqualified,  312,  313 
when  more  than  one,  313  • 
withdrawing   petition,    298,  318, 

653 
described,  335 
proof  of  title  of,  337 
time  for  impugrning  title  of,  339 
witness,  485,  488,  590,  591 
inquiry  into  character  of,  636, 637 
required  to  establish  his  majority, 

645 

Place,  Misdescription  as  to,  298 
penalty  for  giving  or   accepting, 
430,  431 

Place,  treating,  525 

Place  vacant,  treating  after, 
524 

Poll, 
forcible  detention  from  going  to, 

368 
sheriff  not  keeping  open,  383 
who  may  demand,  391 
waiver  of,  391 

refusal  of,  misdemeanor,  392 
time  for  opening  and  closinir,  399 

—403  ® 

interruption  of,  by  riot,  &c.,  400, 

402,  et  seq. 
premature  closing  of,  407 
evidence  of  election,  622 
authenticating,  622,  623,  627 
correcting  error  in,  646 
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PpLL  Book 

proof  of  who  polled,  622 
when  not  sealed,  624 
proof  of  vote  tendered,  347 
custody  of,  623 

in  case  of  loss  of,  409,  n.,  624 
production    and   authenticity  of, 
623,  627 

Poll  Clerk,  372,  377,  378 

Polled,  evidence  of  having,  622, 
623 

Polling, 
voter  making  mistake  in,  378 
when  to  commence,  395 
candidate  proposed  during,  394 — 

398 
interrupted  hy  riot,  &c.,  402,  et 

teq. 

Post  Boys,  370 

Practice,  629—646 

preliminary  resolutions,  631 

short-hand  writer,  633 

order  of  proceeding  before  com- 
mittees, 636,  638,  641,642,  644 

course  of  procedure  on  a  scrutiny, 
643,  645 

as  to  hearing  counsel  where  several 
petitioners,  644,  645 

procedure  where  member  with- 
draws, 645 

procedure  where  admitted  elec- 
tion void,  645 

as  to  correcting  errors  in  poll  or 
return,  646 

mode  of  ascertaining  costs,  656 

mode  of  enforcing  payment  of 
costs,  657 

Practice  of  paying  Voters,  432 

Prayer  to  Petition,  314,  321 

Preferment  of  Voter,  427 

Preliminary  Objection,  340 

Preliminary  Resolutions,  631 

Premature  closing  of  Poll,  407 

Present,  425,  42 j,  443,  507 

Presentment  of  Petition,  314 

Presumption    of    Continuance, 
597 

Prevarication  of  Witness,  610, 
611 


Priests  influencing  Voters,  413 

Principal. — See  Agent. 
bound  by  acts,  &c.  of  agent,  562, 
563,  566,  568,  578 

Privity,  569 

Procure  or  Corrupt,  446 

Proclamations,  Proof  of,  584 

Production  of  Documents,  285, 
347,  594,  614,  615,  616 
of  Poll  Books,  623,  627 

Prohibitory  Statute,  381 

Promise  of  Entertainment,  525 

Promise  of  Payment, 

for  election  employment,  373,  427 

Promise  of   Reward,    429,    430, 
443,  444 

Property      Qualification      of 

Member,  549 
statement  and  declaration  as  to, 

551,  552,  et  seq. 
situation  of,  552 

Proof.— See  Evidence. 

Proof  of  Agency,  481,  563,  573 — 
580 

Proposer  of  Candidate,  389,  393 
in  Scotland,  390 

Prorogation, 
no  dissolution  of  committee,  286, 

318 
consequences  of,  317 

Provision,  502,  525,  526,  535 

Public  Book,  proof  of,  587,  624 

Public  official  capacities,  372 

Public  Service, 

no  excuse  for  serving  on  commit- 
tees, 279 

Qualification, 

register  evidence  of,  341,  358 
not  continuing,  360—363 

Qualification,  continuing  (Ire- 
land), 362 

Qualification  Oath, 

candidate  not  taking,  313,  n.,  362, 
399,  n. 

Qualification,      Property     op 
Candidate, 
sufficiency  of,  552 
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Qualification,     Property    op 

C  A  N  D I D  A  T  B  — OOll/JllMedL 

for  countiesi  549 

for  boroughs,  549 

at  the  time  of  election,  550,  554 

demanding  of  candidate,  550,  551 

candidates  exempt,  551,  n. 

statement  and  declaration  as  to, 

551,  555 
correct  specification  of,  552 
impeaching,  553,  621 

Quarter  Sessions,  Chairman  of, 
witness,  343 

Question, 

expunging,  from  minutes,  634 

Ratification    of    Aoent6*    Act, 
459,  566,  579 

Reading  Petitions,  314 

Reasonable  and  Probable  Cause, 
651 

Reasonable  or  Probable  Ground 
652 

Reasonable  Request, 

to  produce  qualification,  553,  554 

Receiver  of  Bribe, 
penalty  on,  429,  430,  431 

Recognizance,  291  to  300 
who  to  join  in,  292 
form  of.  292,  297 
affidavit  annexed  to,  293 
exempt  from  stamp  duty,  293 
inspection  of,  293 
objections  to,  294—298 
misdescription  in,  297,  298 
on  petition  for  bribery,  300 
estreating,  657 

Recognizances— see     Examiner 
OF  Recognizances. 

Record,  Court  of,  343 

Records, 

power  to  send  for,  285 
warrant  for,  608,  609,  614 

Recording  Vote, 
mistake  in,  378 

Recriminating   Evidence,   485, 
486 

Refreshments   to  Voters,  499, 
500,  508,  518,  522,  547 


Refusal    to  make  Declaration 
of  Qualification,  553. 

Refusal  to  vote,  428,  432 

Register, 

evidence  of  qualification,  341, 3S8 
appeal  where  name  retained  or  in- 

serted  in,  342 
appeal  where  name  expunged  or 

omitted  from,  342 
production  of,  347 
finality  of,  358 
name  omitted  from,  359 

Register  of  Births,  &c.,  624 
proof  of  entries  in,  625,  626 
identity  of  persons  mentioned  in, 
625,  626 

Register  (Scottish),  350,  352 

Registered  Elector, 
petitioner  described  as,  335 
may  nominate  candidate,  390 

Register  Number, 

description  of  voter  by,  324, 325 

Relatives, 
corrupt  practices  with,  438 

Relator,  312 

Relevancy  of  Examination,  605 

Renewal  of  Petition, 

in  case  of  prorogation  obnated, 
317 

Reports, 

of  select  committees,  285,  286,447, 

449,  480,  488,  650 
of  examiner,  296 

Request  to  make   Declaration 
OF  Qualification,  553 

Res  qestje,  482,  563,  565,  600 

Res  inter  alios  acta,  565 

Residence,  363 

Residence,   error    in     Scottish 
Register,  352 

Respondeat  superior,  566 

Resolutions  of  Committees, 

preliminary,  631 

on  bribery,  448,  449,  4!65 

on  treating,  513,  516,  517,  542,0. 
Resolutions  of  House, 

superseded  by  Bribery  Act,  426 

against  treating,  504 
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Restraint  and  Intimidation,  411 

Result  of  ElectioNi 

acts  affecting,  380  to  384, 400  «/  seq. 

Retaining  Fee, 
voter  accepting,  372, 373 

Retention  of  Voter's  name,  342 

Return. 

when  not  defended  by  member, 

308,  635 
consequence  of  signing,  313 
petitions  relating  to,  3 15,  328 
petition  against  election,  as  well 

as,  315,  note,  646 
agreement  to  procure,  444 
when  inquiry  not  to  affect,  489 
what  is  proved  by  writ  and,  622 
defended  by  electors,  635 
amending  error  in,  6^6 

Return,  undue,  303,  311 

Return,  Vexatious  or  Corrupt, 
299 

Return  ing  Officer,  303, 347, 386, 
393 

misconduct,  303,  n. ;  392 

notice  to,  of  seat  vacant,  308 

voting,  372 

disqualified  from  being  candidate, 
387 

de  facto,  and  not  de  jure,  387 

refusing  poll,  392 

duty  as  to  opening  and  closing 
poll,  399,  400 

duty  of,  in  case  of  riot,  400,  402, 
et  seq, 

bribing,  504 

declaration  as  to  qualification  be- 
fore, 551 

Revenue,  in  the  Collection  of, 
description  of  voter,  325 

Revising  Barrister,  341 

appeal  from,  to  Court  of  Common 

Pleas,  341 
appeal  from  to  select  committee, 

342  et  seq,,  364 
express  decision  of,  342,  364 
examination  of,  342,  343,  344 
proof  of  proceedings  before,  342, 

621 

Reward,  426  to  430,  443,  444,  507, 

535 
Right  to  Petition,  804  to  308, 
333,  335 

allegations  as  to,  335  to  338 


Right  to  Vote, 
petitioner  to  have  a,  304,  333 
proof  of,  337,341 
pending  an  appeal,  341,  n. 
power  of   committee   to   inquire 

into,  342,  345,  358  et  seq. 
'  lost  by  incapacity,  365,  366 

Riot,  400,  402  et  seq. 

Roman  Catholic  Clergy, 
influencing  election,  413 

Roxburgh  Case,  405 

Runners,  372,  n. 

Said,  340 

St.  Alban's  Case,  322,  638 

Scotch  Polls, 
proof  of,  627 

Scotland, 

jurisdiction  of  committees  on  votes 
in,  350  to  357 

the  Treating  Act  of  Will.  3,  ex- 
tends to,  534 

Scottish  Burghs, 
duration  of  poll  in,  402 

Scottish  Counties, 
duration  of  poll  in,  401 

Scottish  Register,  350,  352 

Scrutiny,  828  to  378,  391,   643, 
645 

Seat,  when  not  affected,  489 

Seconder  of  Candidate,  389, 393 

Secondary   Evidence,   599,   616, 
618,  624 

Security  for  Reward,  429,  443 

Select  Committee,  281,  309 
appointment  of,  282,  630 
chairman  of,  282 
objection  to  members  of,  283 
member  excused,  283 
swearing  of,  283,  319 
duties  of,  284—287,  319,  597 
report  by,  as  to  costs,  298,  299 
to  determine  sufficiency  of  peti- 
tion, 819,  334 
original    jurisdiction  of,   328,  et 

seq.t  358,  et  seq. 
appellate  jurisdiction  of,  341,  et 

seq.,  350,  351 
decision  of,  not  quotable,  348 
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Select  ComiiTTEE — continmed, 

bound  by  decision  of  Common 
Pleas,  348 

jurisdiction  of,  in  Scotch  cases, 
350,  351 

conflicting  decisions  of,  421 

reports  as  to  bribery  by,  447 — 450, 
465.  480 

to  inquire  into  petition,  compro- 
mising, 487,  ei  »e<f. 

examination  of  interested  witness 
before,  587—591 

distinction  between  a  jury  and  a, 
597 

securing  attendance  of  witnesses, 
&c.  before,  608,  609,  614 

committal  of  witness  by,  611, 612 

to  determine  if  witness  bound  to 
answer  question,  612,  613 

witness  can  be  examined  only  by, 
618 

ordering  persons  out  of  room,  619, 
620 

preliminary  resolutions  of,  631 

to  determine  order  of  reading  pe- 
titions, 634 

order  of  proceeding  before,  634, 
636,  638,  641,  642 

Serjeant  at  Arms,  609,  611 

Sessional  Orders,  314,  329 

Severing  Defences,  644,  645 

Sheriff— see  Returning  Officer 
guiltv  of  irregularity,   380,  383, 

392 
when  must  grant  poll,  391 
voting,  372 

Sheriff's  Appeal   Courts,   350, 
353 

Sheriff,  Clerk  of  the  County, 
production  of  poll  books  by,  627 

Sheriff  (Scotland),  350, 351,  352 

Short-hand  Writer,  284,  633 

Show  of  Hands.  389,  391 

Signatures  to  Petition,  314, 332, 
338,  636 

Sitting  Member, 

words  in  recognizance,  297 

Sliqo  Case,  577 

Solicitor,  373 

Solicitor-General,  280 


Southampton  Case,  483,  612 
Southwark  Case,  315 

Speaker, 

notice  by,  of  seat  vacant,  308 

notice  by,  of  member  not  defend- 
ing return,  308 

notice  to,  of  withdrawing  petition, 
298,  318 

may  nominate  agrent  to  prosecute 
bribery  inquiry,  488 

general  order  to,  for  issuing  war- 
rant to  witnesses,  608 

application  to,  for  taxing  costs, 
656 

Speaker's  Certificate, 
for  costs,  656 
authenticating,  657 

Speaker's  Warrant, 

appointing  general  committee,  27S 
for  attendance  of  witness,  608,609, 

610,  614,  615 
in  case  of  disobedience  to,  609 
for  production  of  papers,  614, 6U, 

618 
service  of,  618 

Special  Committee,  331,  332 

Specification      op      Qualifyisg 
Property,  552 

Stamp, 
adjournment  to  obtain,  644 

Stamp  Duty, 
recognizances  exempt  from,  293 

Standing  Order  against  Treat- 
ing, 504,  522 

Standing  Orders  on  Petitions, 
314 

Statement, 

of  times  and  places  of  treating,  631 

Statement  by  Member, 
of  qualifying  property,  551 

Statute — see  Act, 

when  directory,  or  imperative,  or 

prohibitory,  381 
construction  of,  523,  537 
disobedience  to,  380 

Stating  the  Writ  of  Summons, 
385 

Stranger, 

nominating  candidate,  393 
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Stranger — continued. 
corrupting  voter,  437 
acts  of,  not  binding,  565 
getting  up  election  petition,  636, 
637 

Sub-Agent,  i 

principal  responsible  for,  562,  568, 
569,  578 

subpcena  duces  tecum,  615 

Subscriber  ofPetition,  302,  314, 
315 
proof  of  being,  332 

Sudbury  Case,  482 

Suffrage  lost, 
after  conviction  for  bribery,  429, 
435 

Summons,  Writ  of,  384 

Summons  of  Chairman,  609 
when  witness  in  custody,  609, 610 
service  of,  618 

Sunday,  295,  297 

Supersedeas  to   Writ  of  Sum- 
mons, 385 

Surety  for  Costs,  292 

description  of  in  recognizance, 
292,  297 

affidavit  by,  293 

entry  of  description  of  by  exa- 
miner, 293 

objections  to  recognizance,  295 

in  case  of  death  of,  296 

Tampering  with  Witness,  611 

Tavistock  Case,  556 

Taxation  of  Costs,  656 

Taxing  Officer,  656 

Tenancy,  continuance  of,  598 

Tender  of  Vote,  347,  353,  359, 
867 
proof  of,  347 
error  in  recording,  378 

Teste  of  Writ,  Gifts  after,  426, 
443,  506 

Teste  of  Writ,  treating  after, 
524 

Thetford  Case,  508 
Threats  to  Voters,  411,  418 


Tickets  for  Refreshment,  518, 
528,  538,  547 

Time, 

for  delivery  of  objections  to  recog- 
nizance, 295 

for  hearing  objections,  295,  297, 
636 

for  admitting  voters  to  defend  re- 
turn, 308,  316 

for  presenting  petition,  315,  316 

for  delivering  lists  of  voters  ob- 
jected to,  327 

for  requiring  proof  of  petitioner's 
signature,  333,  339 

for  impugning  title  of  petitioner, 
339,  636 

for  proposing  candidate,  394  to 
398 

for  opening  and  closing  poll,  399 
to  403. 

for  corrupting  voter,  437,  535 

bribery  petition  presented  after, 
489 

within  which  treating  prohibited, 
524,  535 

for  demanding  qualification  of 
candidate,  550,  553 

when  must  be  qualified,  554 

for  service  of  warrant  or  order  on 
witness,  618 

for  service  of  notice  to  produce, 
617 

for  asking  for  costs,  631,  655 

for  applying  for  costs  to  be  taxed, 
656 

Title  of  Petitioner,  304  to  308 
required  to  be  proved,  306,  337 
disqualified,  312 
allegation  of,  335,  et  seq. 
proof  of,  337 
time  for  impugning,  339,  340 

Town  and  County  of  the  Town, 

340 
Town  Clerk  voting,  373 
Town,  treating,  525 
Translation  of  Petition,  314 
Travelling  Expenses,  437 

Treating,  375,  376,  498—502,  508 
definition  of,  502 
misdemeanor,  503 
history  of,  504—506 
cases  of,  508—523,  538 
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Treat!  NO — conthued, 

disqualification  from,   513,   517i 

532 
in  order  to  be  elected,  519,  521, 

526 
statutes  as  to,  524,  535 
by  candidate  or  on  his  behalf,  528 

—532,  53. '3,  et  seq. 
form  of  allegation  of,  in  petition, 

533,  536 
for  a  corrupt  purpose,  535 — 540 
without  the  authority  of  candi- 
date, 529,  540,  541,  543,  544 
may  be  bribery,  543 
proof  of  agency  in  case  of,  531, 

579 
times  and  places  of,  to  be  stated, 

631 

Treating  Acts,  426,  502,  506 
7  Will.  3,  c.  4.. 513,  517,  524 
5&6  Vict  c.  102  .535 
extension  of,  to  Scotland  and  Ire- 
land, 534,  536 

Under-Sheriff,  372,  579 

Undue  Election,  303,  328,  412 

Undue  Influences,  412 — 417 

Undue  Return,  328,  329,  412 

Unfounded  Allegation,  299,  650 

Unfounded  Charge,  650 

Upon  such  Election, 

disability,    451—457,    463,    512, 
532 

Usage  of  faying  Voters,  432 

Varying  Name  on  polling,  378 

Vexatious  Objection, 
costs,  299,  650 

Vexatious  Opposition, 
costs  on,  298,  649,  et  seq. 

Vexatious    or    Corrupt    Elec- 
tion, 
costs  to  petitioner,  299,  650 

Vexatious  or  Corrupt  Return, 
costs  to  petitioner,  299,  650 

Vexatious  Petition, 
costs  on,  298,  648,  et  seq, 

Vice-Chancellor,  343 
Violence  at  Election,  400,  etseq. 


Violence  to  Votee,  368, 406 

Void  Election,  369,  412,  421,424, 
517,  648 

Void  Votes,  400,  424 

Vote.— See  Right  to  Vote. 

Vote  bribed,  374,  424,  429, 435 

Vote,  Claim  to  Right  to,  306, 
333 

Vote  of  Briber,  376,  438,  441 

Vote  (Scotch), 

admitted   or    rejected  by  sheriff. 

351 
tender  of,  rejected,  353 

Voter, 

firivolous  or  vexatious  objection  to, 
299 

petitioner,  304 

defending  return,  309,  316,635 

description  of,  in  objections,  324, 
325 

evidence  of  qualification  of,  341 

specially  retained  or  inserted  in 
register,  342 

expunged  or  omitted  fi*om  register, 
342.  350 

proof  of  tender  of  vote  by,  347 

qualification    of,    not   continuing, 
360—363 

incapacity  subsequent  to  registra- 
tion, 365,  366 

personated,  367 

abducted,  368 

accepting  office   or   employment, 
370-374 

bribed,  374,  424,  et  seq. 

bribing,  376,  429,  441 

mistake  by,  in  polling,  378 

candidate  can    be  proposed  only 
by  a,  389 

may  demand  poll,  391 

obstructed  from  polling,  402  —409 

menaced,  411,  et  seq. 

penalty  on,  for  bribery,  429,  430, 
431,  435 

treated  with  a  corrupt  purpose, 
535 

demand  of  qualification  of  candi- 
date by,  551,  553 

competent  witness,  595,  596 

Voters,  List  of,  284,  309,  323 
objected  to,  323,  et  seq. 
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VoTBRf,  List  of — continued. 
proposed  to  be  added  to,  323,  326 
to  whom  delivered,  324 
when  not  required,  326 

Voters  intimidated,  411,  «(  uq. 

Voters  obstructed  by  Riot,  402 
—409 

Voter's  Mind, 

evidence  of  corruption  of,  435 — 

438 
effect  of  treating  on,  501 

Voters,  treating,  502,  518,  524, 
535 

Votes   thrown   away,   388,  394, 
467,471,475,555,559 

Voting — see  Right  to  Vote. 

a  disqualification  to  serve  on  com- 
mittees, 279 

on  committee,  284,  285 

pending  petition,  309 

under  a  corrupt  influence,  374 
424,  el  seq.f  535 

for  person  not  nominated,  396 

if  poll  not  opened  or  closed  at  right 
hours,  400 

obstruction  to,  400,  et  seq. 

from  intimidation,  411,  et  seq. 

for  one  candidate  when  bribed  by 
another,  440 

for  a  disqualified  person,  471,  475 

before  signing  declaration  as  to 
property  qualification,  551 

Wagers,  437 

Waiver  of  Irregularity,  394 

Waiving  Poll,  391 

Want  op  reasonable    or    pro- 
bable GROUND,  652 

Warrant— see  Speaker's  War- 
rant. 
for  committal  of  witness,  285 
for   attendance    of  witness,  608, 

609 
service  of,  618 

Watchers,  372,  n. 
Waterford  Case,  311 
Ways  or  Means,  524,  528 
Weymouth  Case,  325 


Wife,  Witness,  5M 

Withdrawal  of  charge  of  Bri- 
bery, 487—494 

Withdrawal  of  Member,  645 

Withdrawal  of  Petition,  298, 
318,  488,  489,  653 

Withdrawal   of  Witness,    603, 
604,  619,  631 

Wills  Act,  Witness,  586 

Witness, 

power  to  send  for  and  examine, 

285,  488,  608,  609 
oath  to,  285 

misconduct  of,  285,  610,  611,  612 
examination  of.  in  Ireland,  286 
revising  barrister,  342 — 344 
Vice- Chancellor.  343 
president  of  a  court  of  record,  343 
petitioner,  485,  591 
sitting  member,  485,  591 
examination  of,  as  to  compromises, 

488 
former  law  as  to  competency  of, 

581,  582 
statutes  removing  restrictions  to 

admissibility  of,  582 — 585 
who   now   competent,    585,    587, 

590,  595 
who  incompetent,  586,  587 
interested  witness  before  commit- 
tees, 587-591 
voter,  595,  596 

as  to  answering  questions  tending 
to   criminate,   592  —  595,   612, 
613 
the  like,  to  disgrace,  595 
declaration  of,  599 
examination  of,  600,  618 
refreshing  memory  of,  601 
contradicting,  602,  603,  605 
cross-examination  of,  603,  623 
withdrawing,  603,  604,  619 
impeaching  credit  of,  605 
evidence  of  a  single.  606 
attendance  of,  how  enforced,  608, 

609,  614 
committal  of,  609,  611 
expenses  of,  610,  658 
giving  false  evidence,  610,  611 
prevaricating  or  refusing  to  g^ve 
evidence,  610,  611 
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W I T  N  ESI— eoiUimtfiL 
tampering  with,  611 
committee  to  determine  jropriety 

of  question  to,  612,  618 
production  of  documents  by,  with- 
out being  sworn,  615 
ordering  out  of  court,  620 


Writ  and  Return, 
what  proved  by,  622 

Writ  op  Summons,  384,  489 
treating  after  teste  of,  524 

Written, 

petition  must  be,  314 


Workfl  Published  by  the  same  Anthori 

In'one  thick  volume,  8vo.,  pp.  1114. 

A  POPULAR  and  PRACTICAL  INTRODUCTION 
to  LAW  STUDIES  in  every  Department  ^of  the  Profes- 
sion, Civil,  Criminal,  and  Ecclesiastical ;  with  an  Account  of  the 
Law  in  Scotland  and  Ireland,  and  Occasional  Illustrations  from 
American  Law. 

"  In  presenting  this  enlarged  and  remodelled  edition  of  Mr.  War- 
ren's *  Law  Studies*  to  the  American  har  and  public,  the  editor  feels 
assured  that  it  will  be  welcomed  by  them,  not  merely  as  a  work  far 
surpassing  any  other  on  the  same  subject,  but  as  the  only  one,  yet 
published,  of  real  practical  utility.  To  say  nothing  of  its  superior 
merit  as  a  literary  performance,  displaying  extensive  knowledge,  and 
presenting  a  model  of  style,  chaste,  forcible,  and  unaffected,  it  is  un- 
rivalled as  a  professional  guide.  To  the  student,  the  course  of  reading 
and  the  intellectual  exercises,  which  it  recommends,  are  invaluable, 
and  one  within  the  reach  of  all,  who  have  not  determined  to  neglect 
every  kind  of  preparation.  It  sets  up  no  unattainable  standard ;  it 
requires  no  labour  which  cannot  be  performed  with  a  reasonable  share 
of  attention.  I  confidently  hope  that  this  edition  of  the  *  Law  Studies' 
will  be  received  by  the  American  law  student,  and  by  the  friends  of 
science  generally,  as  a  valuable  acquisition  to  the  stock  of  elementary 
learning ;  that  its  tone  of  moral  rectitude  will  be  appreciated ;  and 
that  the  system  of  professional  preparation  and  discipline,  which  it 
recommends,  will  be  encouraged  and  adopted  as  an  effectual  method 
of  advancing  knowledge,  and  of  elevating  the  character  of  the 
American  bar." — Extract  from  the  Intnkluctitm  to  the  American  editiorif 
by  Thomas  W,  Clarkty  Counsellor-at-Law,  New  York. 

"  This  work  eminently  deserves  the  terms  *  popular*  and  *  practical.* 
We  know  not  when  we  derived  a  richer  intellectual  treat  than  in  the 
perusal  of  it.  Whilst  the  author  certainly  does  not  attempt  to  con- 
ceal the  thorny  path  which  must  be  trod  by  the  successful  student  of 
law,  he  has  so  richly  strewed  his  way  with  flowers,  and  placed  so 
magnificent  a  guerdon  at  the  goal,  that  we  wonder  not  if  he  enlists 
many  a  recruit  to  our  forensic  ranks.  The  work  is  designed  for  the 
English  student,  but  it  will  be  found  little  less  serviceable  to  the 
Scotch  aspirant  to  juridical  honours.  It  professes  to  treat  merely  of 
legal  studies,  but  it  contains  so  much  of  general  matter,  that  no 
student,  be  his  aim  what  it  may,  can  read  these  pages  without  profit. 
The  resources  of  the  author  are  astonishing.  Ancient  and  modem 
history  and  literature  are  ransacked  to  illustrate  and  enforce  the 
author's  views  and  principles.  Every  page  is  adorned  by  some  apt 
quotation.*' — The  Edinburgh  Law  Journal. 


rpHE  MORAL,  SOCIAL,  and  PROFESSIONAL 
"*■         DUTIES  OF  ATTORNIES  awd  SOLICITORS. 

In  One  VoL,  12nio.,  pp.  448.  * 

"  The  whole  work  teems  with  useful  and  sensible  advice,  and  ex- 
hibits throughout  a  very  intimate  knowledge  of  the  duties  and  re- 
quirements of  the  Profession.  •  •  •  Every  part  of  this  most 
valuable  guide  is  animated  by  high  principle,  and  a  zealous  desire 
to  *  magnify  the  office  of  the  class  addressed,  by  conduct  and  by  i 
example.'  We  recommend  it  to  the  attentive  perusal  and  reperusal 
of  every  attorney  and  solicitor  who  feels  a  true  interest  in  the  Pro- 
fession he  has  chosen." — Low  Magazine,  November. 

**  The  execution  (a  task  of  great  delicacy)  is,  on  the  whole,  we 
think  truly  admirable,  though  not  faultless ;  the  success  will  doubt- 
less be  commensurate,  for  the  name  of  the  learned  author  is  always 
sure  to  inspire  curiosity,  and  to  beget  attention.  *  •  •  By  bis 
vivid  picture  of  their  capabilities,  opportunities,  and  responsibilities, 
he  furnishes  attomies  and  solicitors  with  pure  and  lofty  motives  to 
action,  so  as  to  dignify  and  render  interesting  the  most  ordinary 
routine  of  their  duties." — Law  Review,  November. 

*'  Amongst  the  brilliant  passages  with  which  the  Lectures  abound, 
we  find  the  soundest  and  most  useful  advice,  as  well  to  the  prac- 
titioner as  to  the  student  The  hidden  rocks  and  quicksands  of 
which  the  young  practitioner  may  be  unaware,  are  here  pointed  out, 
and  lights  are  raised  to  warn  him  of  the  dangers  by  which  he  is  sur- 
rounded. The  Lectures  abound  with  happy  illustrations  of  the 
doctrines  propounded,  and  striking  examples  are  happily  introduced, 
which  cannot  fail  to  impress  on  the  memory  the  importance  of  the 
lecturer's  admonitions."— Le^a/  Observer. 

"The  Profession  is  greatly  indebted  to  Mr.  Warren  ;  so  is  the 
public.  '  Now  and  Then,'  addressed  to  the  public  at  large,  has 
kept  many  a  lawyer  from  his  bed ;  and  the  volume  now  before  us 
will  delight  the  public  at  large." — Atlas. 

**  His  hints  to  youthful  students  are  of  the  highest  value.  They 
are  the  perfection  of  moral  good  sense.  It  will  help  to  render  the 
solicitor  who  lays  its  lessons  to  heart  an  honour  to  his  profession  a 
pride  to  his  family.  Mr.  Warren  richly  deserves  the  thanks  he  has 
received  of  the  Council  of  the  Law  Society."— Brstonnio. 

"  The  delicacy  of  sentiment,  the  adroitness  of  expression,  the 
dignified  and  gentlemanly  candour  with  which  all  this  is  spoken 
are  admirable.     •     •     •     The  little  book  before  us  is  certainly  not 

the  least  remarkable  among  Mr.  Warren's  different  productions." 

The  Sun. 
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Warren's  Fraotioe  of  Eleotion  Committees. 

Ro^al  l2rao.  15<.  cloth. 

A  MANUAL  of  the  LAW  and  PRACTICE  of 
ELECTION  COMMITTEES,  being  the  concluding  portion 
of  a  "  Manual  of  Parliamentary  Election  Law"  By  Samuel 
Warren,  Esq.,  Q.  C,  Recorder  of  Hull. 


Warren's  Manual  of  Parliamentary  Eleotion  Law. 

One  thick  volume,  royal  l2mo.  25«.  cloth. 

A  MANUAL  of  the  PARLIAMENTARY  ELEC- 
TION LAW  of  the  UNITED  KINGDOM,  containing  the 
Statutes  in  force  for  England  and  Wales,  Scotland  and  Ireland, 
down  to  the  close  of  Parliament,  chronologically  arranged; 
with  a  Digest,  also  chronologically  arranged,  of  all  the  Deci- 
sions of  the  Court  of  Common  Pleas  on  Election  Law,  down  to 
the  present  moment ;  together  with  a  Practical  Treatise  on  the 
Election  Law  of  the  United  Kingdom,  in  its  existing  state,  with 
reference  to  the  Conduct  of  Elections,  and  the  Registration 
Court;  with  a  copious  Index.  By  Samuel  Warren,  Esq., 
F.K.S.,  Q.C.,  Recorder  of  Hull. 

"  We  are  satisfied  that,  whether  as  Candidates  or  Members,  or  as  Agents, 
Solicitors,  or  Counsel— all  who  are  interested  in  Elections  that  may  urobably  or 
possibly  be  contested,  and  who  are  engaged  in  the  management  thereof,  will 
avail  themselves  of  this  invaluable  volume."— £«#«/  Oh*trvtr. 


Staphen'B  New  Conunentaries  on  the  Laws  of  Ei^land. 

Now  publithed,  io  Four  Volumes,  flvo.,  Four  Guinsas,  clolh. 
Dtdicated  by  permiiiion,  io  Her  Majestg  THE  Q  UEE^. 

NEW  COMMENTARIES  on  ihe  LAWS  of 
ENGLAND,  in  which  are  interwDTen,  uoder  a  new  and 
original  ArTanffement  of  tlie  general  Subject,  all  such  porta  of 
the  Work  of  Blackiiloue  as  ate  applicabU-  to  iho  present  times; 
together  with  full  but  compendious  KipositionB  of  the  Modem 
Iiaprovcmcnls  of  the  Law  up  to  the  end  of  last  Session ;  the 
original  and  adopted  Materials  being  throughout  the  Work 
typograpbieally  diatinguiahed  from  each  other.  By  Hesbi 
JuHH  Stci-ulk,  Seijeaat  at  Law.  Third  Edition.  Prepared  for 
the  prea»  by  Jaueb  SxEriiEN,  of  the  Mfddle  Temple,  Barrister 
at  Law,  and  Professor  of  English  Law,  &c.,  at  KiDg'a  College, 
London. 

of  th.^Mii'b.«iS  io"  "nS°inuJl  d™  ™  "rjn".  "ttwlr  o"  Hie  Vt^nl "». 

Awi  of  (he  IfevBBd  DODpriKt  «IL  tkt  recent  dlsativna.  Ertry  L»««r  kuowi 
Ika  wcrrlli  of  Ihu  faaau  Kotk  b  It  amt  Ina  the  hudi  of  iu  Anthni  wt 
lu  Hfon  ilwmlkM  ii  bH  loR  doh  ii(  iu  Ttliu  in  the  hudi  nl  him  San.  vbo 
hn  wcfsrwd  hii  '■^«™u  <*A  •"  edtiiiclll  ud  rnn^EBich,  with  (hi 
■■d  la  ifee'bBe  cltar  bad  tnoefml  nrte*  that  nooAibmdH  £a  conpofliUoui  iA 
hia  fathtf  to  pinttluftTp  evea  man  Ukn  tba  tUlsaiB  at  laataEiv.  vithoui  iti 
nand«»  uat  UKlDfluiihed  thaia  Convaotuiet.  The  ntudanuHl  trraliAT  of 
BJaekaUBB  waa  iiadt  thi  hada  i^Uia  inik.  bU  ioelud  ■(  liT&cIlM  Uit  wiih 
Haoi.  Mi.  SariOBiI  Scu^hni  pnfund  Ihi  uon  dmcnlt  hut  mae  eOecdre  plui 
rf  iwiWoa  th»»haU.gieainln»  lha»ni<ti  at  U»  orgtaai  ■rheiem  ihcYnen 
amlkaHa  idU.  bsl  aiaialiii  what  aaa  shasli 
lalad.  aad  ihoa  mahiaf  a  eoBpleu  tnadae  ta 
aaiulaDBBan.aiilr  riTiiiEft.aaBM^iiQivi 
he  lived  utj  iectutd  now  iiutiad  ol  Ihea. 
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Quain  and  Holroyd's  Common  Law. 

12mo.,  7s.  6(f.  cloth. 

The  NEW  SYSTEM  of  COMMON  LAW  PRO- 
CEDURE according  to  the  COMMON  LAW  PROCEDURE 
ACT,  1852.  By  J.  R.  Quain,  of  the  Middle  Temple,  Barrister 
at  Law,  and  H.  Uolroyd,  of  the  Middle  Temple,  Special  Pleader. 

"  Mr.  Qaaiu  and  Mr.  Holroyd  have  rendered  good  service  to  the  Practitioners 
in  their  Commentaries  on  the  various  sections  of  the  zct."— Legal  Observer. 

O'Dowd'8  New  Chancery  Practice.— Second  Edition. 

12mo.,  Is.  fid,  boards. 
(Dedicated,  by  permission,  to  the  Right  Hon.  the  Meuter  of  the  Rblls.) 

THE  NEW  PRACTICE  of  THE  COURT  of 
CHANCERY,  as  regulated  by  the  Acts  and  Orders  for  the 
Improvement  of  the  Jurisdiction  of  Equity,  15  &  16  Vict.  c.  86 ; 
for  Abolishing  the  Office  of  Master,  15  &  16  Vict.  c.  80;  and 
for  Relief  of  the  Suitors,  15  &  16  Vict,  c,  87;  with  Introduction, 
Notes,  the  Acts,  all  the  Orders,  and  a  copious  Index.  By 
James  O'Dowd,  Esq.,  Barrister  at  Law.  Second  Edition,  cor- 
rected, greatly  improved,  and  with  the  latest  decisions. 

"  A  nicely  arranged  little  book  vhich  will  not  fail  to  be  of  service  to  the 
Fractioner  in  the  Court  of  Chancery."— Xav  Magasine, 

*'  The  work  recommends  itself  by  clearness,  method,  and  comprehensiveness, 
and  is  not  merely  a  reprint  of  the  acts,  with  a  few  meagre  notes,  but  a  well  di- 
gested, comprehensive,  and  luminous  treatise  on  these  important  statutes."— Xrfiv 
Tiwus. 

"  A  comprehensive,  compact,  and  well  written  treatise  on  the  New  Chancery 
Statutes."— lljramtn^r. 

House's  Copyhold  Enfranchisement  Manual 

12mo.,  5s.  cloth, 

ROUSE'S  COPYHOLD  ENFRANCHISEMENT 

MANUAL,  containing  The  Copyhold  Act,  1852,  with  co- 
pious Notes,  upwards  of  Fifty  Forms,  Suggestions  to  Lords, 
Stewards,  and  Copyholders,  protective  of  their  several  interests, 
and  to  Valuers  in  tne  performance  of  their  duties ;  Rules  (twenty 
in  numher)  for  valuing  the  Lord's  various  rights,  with  Exaniples 
and  Tahles  applicable  to  the  Rules,  and  a  Statement  of  the  Law 
under  the  previous  Acts.  By  Rolla  Rouse,  Esq.,  Barrister 
at  Law,  Author  of  "  The  Practical  Man,"  &c.  &c. 

*'  The  object  of  this  very  useful  little  book  is  to  give  all  the  practical  rules 
which  can  be  anywise  usefm  for  effecting  the  commutations,  and  to  enable  every 
one,  whether  professional  or  not,  to  protect  his  interest  in  the  re9uisite  negocia- 
tions  and  arrangements,  whether  for  Commutation  or  Enfranchisement."— jCazo 
Magazine. 
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Honnan^s  Hanual  of  fhe  New  Patent  Law. 

Post  8vo.,  7«.  6d.  cloth. 

A  TREATISE  on  the  LAW  and  PRACTICE 
relating  to  LETTERS-PATENT  for  INVENTIONS,  as 
altered  and  amended  by  Statutes  15  &  16  Vict.  c.  83,  and  12 
&  13  Vict.  c.  109,  with  the  New  Rules  of  Practice  in  the 
Oflices  of  Commissionen  of  Patents,  and  in  the  Petty  Bag 
Office  in  Chancery,  and  all  the  Cases  down  to  the  time  of  pub- 
lication. By  John  Paxton  Norman,  M.A.,  of  the  Inner 
Temple,  Barrister  at  Law. 


May's  Parliamentary  Practioe.^Secoiid  Edition. 

8vo.,  2 If.  doth. 

A  PRACTICAL  TREATISE  on  the  LAW, 
PRIVILEGES,  PROCEEDINGS  and  USAGE  of  PAR- 
LIAMENT. By  Thomas  Erskine  Mat,  Esq.,  of  the  Middle 
Temple,  Barrister  at  Law;  one  of  the  Examiners  of  Petitions 
for  Private  BiHt,  and  Taxing  Officer  of  the  House  of  Commons. 
Second  Edition,  revised  and  enlarged. 

Contents: — Book  I.  Constitution,  Powers  and  Privil^esof 
Parliament.    Book  II.  Practice  and  Proceedings  in   Parlia- 
ment.    Book  III.    The  Manner  of  Passing   Private  Bills, 
showing  the  Practice  in  both  Houses,  with  the  latest  Standing    I 
Orders,  and  the  most  recent  Precedents. 

"  Accepted  by  the  most  coinpeteot  judges  as  not  only  »  work  of  learning  and 
ability,  but  a  far  more  readable  volume  on  the  Law  and  Practice  of  Parliament 
than  nas  vet  issued  from  the  press.  Neither  the  Author  nor  his  patron  (the 
Speaker)  have  had  any  reason  to  regret  the  pains  bestowed  on  a  production 
wnich  appears  to  have  been  received  with  favour  in  every  qaarter  over  which 
the  influence  of  the  Parliament  of  England  extends.*'— 7im«j. 


Goiining  on  Tolls. 

8vo.  9s,  boaids. 

A  PRACTICAL  TREATISE  on  the  LAW  of 
TOLLS ;  and  therein  of  Tolls  Thorough  and  Traverse  ;  Fair 
and  Market  Tolls;  Canal,  Ferry,  Port  and  Harbour  Tolls; 
Turnpike  Tolls;  Rateability  of  Tolls;  Exemption  from  Tolls; 
Remedies  and  Evidence  in  Actions  for  Tolls.  By  Frederick 
Gunning,  Esq.,  of  Lincoln's  Inn,  Barrister  at  Law. 
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Oke*8  Magisterial  Synopsis.— Fourth  Edition. 

In  8vo. 

THE  MAGISTERIAL  SYNOPSIS :  comprising 
Summary  Convictions  and  Indictable  Offences,  witn  their 
Penalties,  Punishment,  &c.,  and  the  Stages  of  Procedure, 
tahulurly  arranged i  together  with  all  other  Proceedings  before 
Justices  out  of  Quarter  Sessions :  adapted  practically  throughout 
to  the  Provisions  of  Sir  John  Jervis  s  Acts,  with  Forms,  Cases, 
Copious  Notes  and  Observations,  &c.  Fourth  Edition,  enlarged 
and  improved,  fiy  George  C.  Oke,  Assistant  Clerk  to  the 
Newmarket  Bench  of  Justices,  Author  of  **  The  Magisterial 
Formulist.*' 


If 


*«*  In  this  Edition  the  Statutes  and  Cases,  &c.  will  be  brought  down  to  the 
close  of  the  last  Session,  and  references  made  in  all  cases  to  its  Com- 
panioHf  "  Oke's  Magisterial  Formulist,"  for  the  Forms  to  be  used. 

[  To  be  published  in  AprilJ] 

Oke's  Magisterial  Formulist. 

8vo.  2i«.  cloth. 

The  MAGISTERIAL  FORMULIST,  being 
a  Complete  Collection  of  Forms  and  Precedents  for  practical 
use  in  all  Matters  out  of  Quarter  Sessions,  adapted  to  the  Out- 
lines of  Forms  in  Jervis's  Acts,  11  &  12  Vict  cc.  42,  43,  with 
an  Introduction,  Explanatory  Directions,  Variations  and  Notes 
brought  down  to  12  &  13  Vict.  By  George  C.  Oke,  Author 
of  **  The  Magisterial  Si/nopsis" 

*^*  ne  above  Work  is  intended  as  a  Companion  to  **  Oke*8  Magisterial  Synopda,"  and 
may  be  used  unth  that  or  other  Boohs  qf  Magisterial  Practice, 

"  The  same  care  pervades  the  present  elaborate  work  as  chara<iterized  the 
Author'  earlier  labours,  and  the  utter  nselessness  of  old  forms  since  the  passing 
of  Jervis's  Acts»  render  it  of  paramount  ntilityJ*— Britannia. 

Oka's  Solicitors'  Book-Keeping. 

8vo.  5s,  cloth. 

AN  IMPROVED  SYSTEM  of  SOLICITORS' 
BOOK-KEEPING,  practically  exemplified  by  a  Year's  sup- 
posed Business,  with  Directions  for  Posting,  Balancing,  Check- 
ing, &c.  Adapted  to  small,  moderate  and  large  Offices;  to 
Partnership  and  Sole  Concerns.  By  George  C.  Oke,  Author 
of  **  The  Magisterial  Synopsis,''  and  **  The  Magisterial  Formu- 
list:' 

"  Mr.  Oke  has  rendered  great  service  to  the  profession  in  compiling  the  above 
admirably  arranged  work.  The  value  and  necessity  of  such  a  work  as  this  to 
Solicitors  is  obvious,  and  we  predict  for  it  a  speedy  sale."*~i/av  Mmgasint. 
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Hr.  Hoore*8  MaimalB  for  Coimtry  Attorneys,  &e. 

l2mo.,  Is,  6(i,  cloth, 

C|)e  doltcitor'it  Soo&  of  practical  dfovmfS^  con- 
taining an  Abridgment  of  the  Stamp  Acts,  and  a  variety  of 
usefid  Forms  and  Instructions  not  to  be  found  in  the  Text 
Books,  but  constantly  required  in  Solicitors'  Offices,  especially 
with  reference  to  Common  Apprenticeships  —  Conditions  of 
Sale — Contracts — Statutory  Declarations — Powers  of  Attorney 
— and  Wills, — and  to  the  preparation  of  Annuity,  Legacy,  and 
Residuary  Accounts, — and  Applications  for  increase  and  return 
of  Duties  on  Probates  and  Letters  of  Administration, — with  nu- 
merous Variations,  Schedules,  and  Tables  showing  the  different 
Rates  of  Duty  and  the  Amount  from  One  Penny  to  £100. 
By  Hemrt  AlooRE,  Esq. 

**  A  nsefnl  coll«ctioD  of  Forms  commonly  required  in  the  office  of  a  Solicitor. 
From  the  account  of  its  contents  it  will  be  seen  that  it  offers  a  grreat  deal  of 
really  useful  information  in  a  small  space."— TA«  Lmw  Times. 

*'  The  Forms  selected  are  not  only  serviceable  and  carefully  drawn,  but  many 
of  them  are  such  as  can  rarely  be  met  with  in  the  ordinary^  way  ;  they  will  un- 
doubtedly be  of  considerable  utility  to  the  general  practitioner.'* — Iks  Jnttict 
of  tkt  Pemct. 

**  We  can  confidently  recommend  the  volume  as  a  most  useful  cootiibutioa 
to  the  Solicitor's  working  library."- 7%«  UM*. 

"  These  Practical  Forms,  as  far  as  we  have  examined  thena,  axe  carefully 
drawn."— Xr«»  Mmgatino. 


12ino.,  7«.  cloth ;  or  bound  as  a  pocket  book,  8s., 

C]pe  Countt]^  Sttomep'f;  Voc&et  i&mum&rancer, 

containing  a  Collection  of  useful  Forms  required  by  Country 
Attorneys,  Land  Agents,  Surveyors,  &c.  upon  a  variety  of 
occasions,  when  from  home;  with  Practical  Instructions  for 
Deeds,  Wills,  &c.  &c.,  and  Variations  adapting  the  Forms  to 
almost  every  variety  of  circumstances;  to  which  is  added,  a 
Collection  of  novel  and  useful  Interest,  Regal,  and  other 
Tables,  designed  by  the  Author  exclusively  for  this  and  his 
other  Works.    Second  Edition.    By  Henry  Moore,  Esq. 

12mo.,  6<.  cloth, 

InfltructtDni^  for  jpreparing  W^iix^tii  of  Cttlei^y 

after  the  most  improved  System  of  eminent  Conveyancers; 
to  which  is  added,  a  Collection  of  Precedents,  showing  the 
method — not  only  of  abstracting  every  species  of  I^eeds,  but 
also  of  so  connecting  them  together,  by  collateral  Documents, 
as  to  form  a  complete  Title.  Second  Edition,  with  considerable 
Additions.     By  Henry  Moore,  Esq. 


MESSRS.  BUTTBR WORTH,  7,  FLBET  STREET.  7 

Oreeiiing*8  Forms  of  Fleadingps  and  Proceedings  in 

Common  Law. 

Second  Edition.  12mo.  10«.  dd,  boards. 

FORMS  of  DECLARATIONS,  PLEADINGS 
and  other  PROCEEDINGS  in  the  Superior  Courts  of  Common 
Law,  with  the  Common  Law  Procedure  Act,  1852,  and  the 
New  Rules  of  Practice  of  Hilary  Term,  1853,  with  Notes.  By 
Henry  Greening,  Esq.,  Special  Pleader.     Second  Edition. 

"  This  work  comprising  as  it  does  almost  all  the  common  Forms  of  Pleadings, 
is  calculated  to  be  of  considerable  utility  to  the  Practitioner,  'ilie  book  is  qaite 
worthy  of  the  learned  Author's  reputation  as  a  Pleader,  and  we  can  with  plea- 
sure recommend  it  to  such  of  oar  readers  as  are  engaged  in  the  preparation  of 
everyday  pleadings  in  ordinary  actions.*'— Xiav  Times. 

Pnllings  Mercantile  and  Joint  Stock  Acconnts- 

12mo.  9<.  boards. 

A  PRACTICAL  COMPENDIUM  of  the  LAW 
and  USAGE  of  MERCANTILE  ACCOUNTS;  describing 
the  various  Rules  of  Law  affecting  them,  the  ordinary  Mode  in 
which  they  are  entered  in  Account  Books,  and  the  various 
Forms  of  Proceeding,  and  Rules  of  Pleading,  and  Evidence  for 
their  Investigation,  at  Common  Law,'  in  Equity,  Bankruptcy 
and  Insolvency,  or  by  Arbitration.  With  a  SUPPLEMENT, 
containing  the  Law  of  Joint  Stock  Companies'  Accounts,  under 
the  Winding-up  Acts  of  1848  and  1849.  By  Alexander 
Pulling,  Esq.  of  the  Inner  Temple,  Barrister  at  Law. 

"  Within  a  very  small  compass  it  combines  all  the  rules  of  law  regarding 
accounts,  with  the  practice  of  merchants  as  to  the  mode  of  entering  them  in 
their  hooks."— Law  Magaune. 

"  Mr.  Pulling's  volume  recommends  itself  to  the  profession  by  the  excellence 
of  the  arrangement,  the  diligence  with  which  the  law  has  been  collected  from 
10  many  scattered  sources,  and  the  perspicuous  manner  in  which  the  author 
expresses  himself."— £aa;  Times. 

Bainbridge  on  Mines  and  Minerals. 

Bvo.  16<.  boards. 

A  PRACTICAL  TREATISE  on  the  LAW  of 
MINES  and  MINERALS ;  comprising  a  detailed  account 
of  the  respective  Rights,  Interests,  Duties,  Liabilities  and  Re- 
medies of  Landowners,  Adventurers,  Agents  and  Workmen ; 
and  of  the  Local  Customs  of  Derbyshire,  Cornwall  and  Devon. 
With  an  Appendix  of  Legal  Forms,  relating  to  Grants,  Leases, 
Transfers,  Partnerships  and  Criminal  Proceedings.  By  Wil- 
liam Bainbridge,  Esq.,  Barrister  at  Law. 
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Grant^s  Law  of  Corporations  in  OeneraL 

Royal  8vOm  26i.  boards. 

A  PRACTICAL  TREATISE  on  THE  LAW   of 
CORPORATIONS  in  GENERAL,  as  well  Aggregate  as  Sole. 


INCLUDING 


Municipal  Corporations, 
Railwaj,  Banking,  Canal  and 

other  Joint-Stock  and  Trading 

Bodies, 
Dean  and  Cliapters, 
Universities, 
Colleges, 
Schools, 
Hospitals, 


with 
Qwui  Corporations  ag^gregate,  as 
Guardians  of  the  Poor,  Church- 
wardens,   Churchwutiens   and 
Overseers,  etc., 
and  also 
Corporations    sole,    as    Bishops, 
Deans,    Canons,    Archdeacons, 
Parsons,  etc. 


By  James  Grant,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law. 

"  We  think  the  arrangement  happy.  Another  feature  in  Mr.  Grant's  book  is 
the  honesty  with  which  it  has  been  compiled.'*— X«0  Magatine 

"The  object  has  evidently  been  to  render  the  vork  practically  useful  to  per- 
sons in  any  way,  as  Officers  or  Members,  connected  with  any  Coiporatifm; 
and  we  think  that  object  is  eminently  answered.  Vast  research  and  diligence 
are  displayed  in  the  execaticm."— !/'il«  2im«t, 

Cooper*s  Chancery  Acts  &  Orders,  1852— Second  Edit 

r3ino.  45.  sewed. 

The  NEW  CHANCERY  ACTS  and  the 
GENERAL  ORDERS  of  1852,  complete,  with  copious 
Indexes.  Edited  by  Charles  Purton  Cooper,  Esq.,  one  of 
Her  Majesty's  Counsel. 

also, 

Mr.  CHARLES  PURTON  COOPER'S  MANUAL  of 
CHANCERY  CHAMBER  PRACTICE,  uniform  with  the 
Second  Edition  of  bis  **  New  Chancery  Acts  and  Orders**  1 2mo. 
\$.Qd,  sewed. 

Coote's  Ecclesiastical  Practice. 

One  thiciL  Vol.  8vo.  28<.  boards. 

The  PRACTICE  of  the  ECCLESIASTICAL 
COURTS,  with  Forms  and  Tables  of  Costs.  By  Henry 
Charles  Coote,  Proctor  in  Doctors'  Commons,  &c. 

"  This  is  a  well  timed  and  well  executed  publication.  A  more  acceptable 
compilation,  to  country  solicitors  especially,  it  is  difficult  to  conceive.'* — Jdom- 
ing  Chroniclt, 

Ecclesiastical  Practice  is  now  for  the  first  time  made  the  subject  of  a  formal 
and  elaborate  treatise.  The  principles  reviewed  have  been  before  illustrated  by 
Gierke.  Conset  and  Oughton,  and  the  latter  introduced  some  Precedents ;  but 
these  have  become  wholly  obsolete  and  useless,  and  it  has  remained  for  Mr. 
Coote,  by  a  combination  of  industry  and  ezperieoce,  to  give  to  the  Profession  a 
work  which  has  been  long  wanted,  but  which  so  few  are  competent  to  supply.** — 
Law  Times. 


MESSRS.  BUTTERWORTH^  7,  FLEET  STREET.  G 

Ayokbonm's  Ghanoery  Practioe.— Third  Edition. 

12ino.  16s.  boards. 

The  NEW  CHANCERY    PRACTICE,   com- 

prising  Alterations  effected  by  the  Orders  and  Statutes ;  with 
rractical  Directions,  a  Copious  Selection  of  the  Modem  Cases, 
and  an  Appendix  of  Forms.  By  Hubert  Ayckbourn.  Third 
Edition,  enlarged  and  carefully  revised.  By  Thomas  H. 
Atckbourn,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law, 
and  Hubert  Ayckbourn. 

**  That  which  Archbold  is  to  Commoo  Law  Practice.  Ayckbouni  is  to  that  of 
Chancery.    The  one  work  is  quite  as  indispensable  as  the  other ."—Lati  Mar. 

"  1  he  work  is  now  the  comnletest  Handbook  of  Chancery  Practice  which  the 
profession  possesses."*— £«»  Tim*4, 

Qnestions  on  Ayokbonm's  Clianoery  Fraotioe. 

12ino.  6s.  boards. 

QUESTIONS  for  LAW  STUDENTS  on  the 
THIRD  EDITION  of  AYCKBOURN'S  NEW  CHAN- 
CERY PRACTICE.  By  John  Swithinbank,  Solicitor  in 
Chancery. 

Pulling  on  the  Laws  of  London.— Second  Edition. 

Hvo.  18«.  boards. 

A  PRACTICAL  TREATISE  on  the  LAWS,  CUS- 
TOMS, USAGES  and  REGULATIONS  of  the  CITY  and 
PORT  of  LONDON,  with  Notes  of  the  various  Charters,  By- 
Laws,  Statutes,  and  Judicial  Decisions  by  which  they  are  esta- 
blished. Second  Edition,  with  considerable  Additions,  and  a 
Supplement  containing  the  London  Corporation  Reform 
Act,  1849,  and  the  City  Election  Act,  1725,  with  Introductory 
Comments,  Explanatory  Notes,  and  the  Statutes  verbatim.  By 
Alexander  Pulling,  Esq.,  of  the  Inner  Temple,  Barrister  at 
Law. 

Browne  on  Actions  at  Law. 

Bvo.,  16s.  boards. 

A  PRACTICAL  TREATISE  on  ACTI9NS  at 
LAW,  embracing  the  subjects  of  Notice  of  Action ;  Limitation 
of  Actions ;  necessary  Parties  to  and  proper  Forms  of  Actions, 
the  Consequence  of  Mistake  therein ;  and  the  Law  of  Costs 
with  reference  to  Damages.  By  Rowland  Jat  Browne,  Esq., 
of  Lincoln's  Inn,  Specid  Pleader. 

**  llie  most  copious  and  most  recent  information  is  famished  upon  every  sub- 
ject of  whiot^he  proposes  to  treat,  and  the  Work,  which  is  eminently  useful  to 
Common  LaW-yracutioners  in  all  situations,  is  indispensable  at  Misi  Prius.^— 
Time*. 
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Emerigon  on  Marine  In8iirances.-*B7  Meredith. 

Royal  8vo.y  30«.  boards. 

A  TREATISE  on  the  LAW  of  MARINE  IN- 
SURANCES. By  Balthazard  Marie  Emerigon.  Trans- 
lated from  the  French,  with  an  Introduction  and  Notes.  By 
Samuel  Meredith,  Esq. 

"  This  Treatise  on  Insaraoces  by  Emeri^fon  is  not  merely  a  book  on  Freadi 
Law,  bat  a  Code  of  aniversal  law  recogniked  in  every  civilited  commiinicy. 
1  he  Traoslation  is  admirably  done,  and  reflects  great  credit  npou  Mr.  Moredith." 
—Lmv  Timt*. 

"  We  think  the  profession  is  much  indebted  to  Mr.  Meredith  for  his  able 
translation  of  that  eminent  author  (Emerigon).*'— £<efa/OAf«n>rr. 

"  The  publisher  and  translator  are  both  entitled  to  praise  for  having  pro- 
Tided  the  profession  with  a  most  useful  authority  in  the  most'ConTttuent  fnm. 
Vo  insurance  lawyer  will  neglect  to  become  possessor  of  this  editioo  of 
Emerigon."— iSrmiM'rf. 

Archer's  Index  to  Unrepealed  Statutes. 

8vo.,  5«.  boards. 

An  INDEX  to  the  UNREPEALED  STATUTES 
connected  with  the  Administration  of  the  Law  in  England  and 
Wales,  commencing  with  the  Reign  of  William  the  Fourth  and 
continued  up  to  the  close  of  the  Session  1850.  By  Thomas  G. 
Archer,  Solicitor. 

'*  A  great  desideratum  to  all  those  whose  professional  avocations  or  jadidal 
functions  imuose  on  them  the  necessity  of  a  frequent  reference  to  the  Statute 
Book.  We  nave  tested  the  work,  and  find  it  perfeMly  accurate.*' —  I^rml 
Oistrver.  ' 

Davis's  Connty  Courts  Evidence. 

12mo.  8«.  boards. 

A  MANUAL  of  the  LAW  of  EVIDENCE   on 

the  Trial  of  Actions  and  other  Proceedings  in  the  New  County 
Courts.  By  James  Edward  Davis,  Esq.,  of  the  Middle  Temple, 
Barrister  at  Law. 

*'  A  useful  and  well-arranged  manual."— Xav  Magatim*. 


Leigh's  Hisi  Fritis. 

2  vols.  Bvo.  21,  8«.  boards. 

An  ABRIDGMENT  of  the  LAW  of  NISI  PRIUS. 

By  P.  B.  Leigh,  Esq.,  Barrister  at  Law.  Author  of  "  A  Trea- 
tise on  the  Poor  Laws,"  &c. 


MESSRS.  BUTTEBWOBTH^  7,  FL^BT  STREET.  11 


Soriveii  on  Copyholds.~FoiirtlL  Edit— By  Stalman. 

Two  Vols,  royal  8vo.  2/.  10<.  boards. 

A  TREATISE  on  COPYHOLD,  CUSTOMARY 
FREEHOLD,  and  ANCIENT  DEMESNE  TENURE; 
with  the  Jurisdiction  of  Courts  Baron  and  Courts  Leet.  Also 
an  Appendix  containing  Rules  for  holding  Customary  Courts, 
Courts  Baron,  and  Courts  Leet ;  Forms  of  Court  Rolls,  Depu- 
tations, and  Copyhold  Assurances,  and  Extracts  from  the 
relative  Acts  of  Parliament  By  John  Scriven,  Serjeant  at 
Law.  The  Fourth  Edition,  embracing  all  the  authorities  to 
the  present  period,  by  Henry  Stalman,  Esq.  of  the  Inner 
Temple,  Barrister  at  Law. 

♦♦•  A  SUPPLEMENT  to  the  above  Work  is  in  preparation, 
including  all  the  late  Cases  on  Copyholds^  together  with  the  New 
CopyhoUi  Enfranchisement  Act  of  1852. 

Keyser  on  fhe  Law  of  fhe  Stock  Excliaiige. 

12mo.,  8«.  cloth, 
THE  LAW  relating  to  TRANSACTIONS  on  the 
STOCK  EXCHANGE.     By  Henry  Keyser,  Esq.,  of  the 
Middle  Temple,  Barrister  at  Law. 

'*  A  compact  expositiou  of  the  Law  relating  to  the  Fands  and  to  the  Stock 
Exchange,  nsefol  alike  to  the  public  and  to  the  practitioner."— ^/Mc/a/or. 

/*  This  work  has  been  performed  in  a  clear  and  distinct  manner,  no  work  of  a 
similar  kind  is  in  existence."— B«//'f  Metsenrer. 

**  Of  Mr.  Keyser's  book,  as  a  work  of  reference,  we  are  enabled  to  speak  in 
unqualified  ttrms  "—Britannia. 

Wills  on  Circmnstantial  Evidence.~Tliird  Edition. 

8vo.,  9s.  boards. 

An  ESSAY  on  the  PRINCIPLES  of  CIRCUM- 
STANTIAL EVIDENCE,  illustrated  by  Numerous  Cases. 
Third  Edition.    By  William  Wills,  Esq. 

'*  I  have  read  this  Essay,  thoroQffhl:^ ,  and  with  great  satisfaction,  it  is  written 
strongly  and  elegandy,  with  conclusive  evidence  of  much  research  and  pro- 
found reflection."— !%«  late  Chancellor  Kent, 

Law  Stadenf  8  Guide. 

12mo.  6s,  boards. 

THE  LAW  STUDENT'S  GUIDE;  containing 
an  Historical  Treatise  on  each  of  the  Inns  of  Court,  with 
their  Rules  and  Customs  respecting  Admission,  Keeping 
Terms,  Call  to  the  Bar,  Chambers,  &c.,  Remarks  on  the 
Jurisdiction  of  the  Benchers,  Observations  on  the  Study  of 
the  Law,  and  other  useful  Information.  By  P.  B.  Leigh, 
Esq.,  of  Gray's  Inn,  Barrister  at  Law. 
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Eertslet's  Commercial  Treaties. 

Vols.  1  to  8,  8vo.  Si.  5f.  boards, 

A  Complete  Collection  of  the  TREATIES  and 
CONVENTIONS,  and  RECIPROCAL  REGULATIONS, 
at  present  subsisting  between  GREAT  BRITAIN  and  FO- 
REIGN POWERS,  and  of  the  Laws,  Decrees,  and  Orders  in 
Council  concerning  the  same,  so  far  as  they  relate  to  Commerce 
and  Navigation,  Slave  Trade,  Post  Office  Communications, 
Copyright,  &c.,  and  to  the  Privileges  and  Interests  of  the  Sub- 
jects of  the  High  Contracting  Parties ;  compiled  from  Authentic 
Documents,  py  Lewis  H  ebtslet,  Esq.,  Librarian  and  Keeper 
of  the  Papers,  Foreign  Office. 


Cooke's  Insolvent  Practice.~Second  Edition. 

8vo.  16s.  boards. 

A  TREATISE  upon  the  LAW  and  PRACTICE  of 
the  COURT  for  RELIEF  of  INSOLVENT  DEBTORS:  with 
an  Appendix,  containing  all  the  Acts  of  Parliament,  Rules  of 
Court,  Forms,  Tables  of  Costs,  &c.  The  Second  Edition,  much 
enlarged.    By  Edward  Cooke,  Esq.,  Barrister  at  Law. 


BURCHELL  and  KENNEDY'S 

Joint  Stock  Companies  Eegistration  Act 

i8mo.,  3s.  6d.  boards. 

An  ACT  (7  &  8  Vict.  c.  110,)  for  the  Registration, 
Incorporation  and  Regulation  of  JOINT  STOCK  COM- 
PANIES; with  Preface  and  Index  by  James  Burchell,  Esq., 
and  an  Analysis  by  Charles  Rann  kENNEDY,  Esq.,  Barrister 
at  Law. 

Gael  on  Drawing  Legal  Instruments. 

8vo.  lOs.cIutb. 

A  PRACTICAL  TREATISE  on  the  ANALOGY 

between  LEGAL  and  GENERAL  COMPOSITION,  intended 
as  an  Introduction  to  the  drawing  of  Legal  Instniments,  Public 
and  Private.     By  S.  H.  Gael,  Esq.  Barrister  at  Law. 
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Farren'8  Forms  of  Original  BilL 

2s.  6d.  boards. 

The  COMMON  FORMS  and  RULES  for  Drawing 
an  ORIGINAL  BILL  in  CHANCERY,  as  directed  by  the 
New  Orders  of  Court,  and  Reported  Cases.  Carefully  collected 
by  G.  Farren,  jun.,  Esq.,  Chancery  Barrister. 

**  The  Work  has  been  very  carefully  compiled,  and  displays  the  industry,  re- 
search* and  skill  in  arrangement,  for  which  Mr.  Farren  is  distingnished  "-'llegml 
(Hstrvtr, 


Sewell's  Sheriff  and  Tinder-Sheriff. 

8vo.,  1/.  li.  boards. 

A  TREATISE  on  the  LAW  of  SHERIFF,  with 
Practical  Forms  and  Precedents.  By  Richard  Clarke 
Sewell,  Esq.,  D.C.L.,  Barrister  at  Law,  Fellow  of  Magdalen 
College,  Oxford. 

The  New  Chancery  Acts  and  Orders,  1862-3. 

12mo.,  12«.  cloth. 

The   CODE  of  CHANCERY   PRACTICE.     Bv 

T.  Kennedy,  a  Solicitor  of  the  Court.  Vol.  II.  containing  all 
the  Orders  from  the  year  1845  to  March,  1863 — Sir  George 
Turner's  Act — The  Act  for  amending  the  Practice  and  Course 
of  Proceeding  in  the  Court  of  Chancery,  with  the  Orders  under 
it — The  Acts  for  abolishing  the  Office  of  Master,  and  for  Relief 
of  the  Suitors,  and  a  full  Analysis  of  the  Contents  of  the  Volume, 
explanatory  Notes,  and  a  very  full  Index. 

Vol.  I.  of  the  above  work,  contaioiDg  all  the  Orders  from  the  year 
1814  to  the  8th  May  1845,  with  an  Index,  inclusive,  may  also  be 
had,  price  Is,  6d.  either  with  Vol.  II.  or  separately;  each  Volume 
being  perfect  in  itself. 

Bntterworth's  General  Law  Catalogne. 

12mo.  2s.  cloth,  gratis  to  Purchasers, 

A  GENERAL  CATALOGUE  of  LAW  BOOKS, 

including  all  the  Reports ;  intended  as  a  Guide  to  Purchasers. 
By  Messrs.  Butterworth.     **  Per  ardua,  Deo  favente.** 
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Houe  €f  Lords  Beporta. 

REPORTS  of  CASES  decided  ill  the  HOUSE  of 

LORDS  on  Appeab  umA  Writi  of  Error.  Claima  of  FMragc 

and  Dmnxt.      Dj  ChisLhi  CLtni.,   Esq.,   of  the  Middle    [ 

Tcaip;^  BvnMer  at  Law.     (By  appoinlmcHt  of  Ue  Uaae  of   ' 

Lank.)  | 

VuU.I.aHJlL.  ind  Tol.lll.  ParU  I.,  II.  aod  I[I.,coDUiiimg     I 

C-tt  denkd  tnm  Febrwir.  1847,  la  AugoM.  1852. 

(.TIhw  Kep.'rU  irill  6«  ri'iiLtrfj  miliNiud.) 

The  Coamton  Bend)  Reports. 

CASES  ar^ed  and  de-.crmintd  in  the  COL'RT  of   i 

COMMON  PLEAS.    VoL  X.  Parti  IV.  &  V^  aod  VoL  XI.    1 

Part!  l.kU.     (B;  JJuxTSC  GuxGEaand  Scott.)  I 

(TWw  RtporU  nU  Ic  rv^larly  oaijunj  ky  Mr.  Scorr.) 

Dr.  Bobbuon't  Hew  Admiralty  BeportB.  i 

BEPORTSof  CASES  argued  and  determined  in  the 
H  GH  COL'RT  cf  ADMIRALTY,  conunendog;  with  the 
JndgBHfiti  o(  thp  Ri^t  HoDOurabl?  Slephen  Lushiugton, 
D.C.L     BTWn.ti.li  RcBisso^,  DCL.  Advocate. 

Vok.  I.  a^  IL,  lad  Vol.  UL  Pam  Lai^d  11.  CE'DtalaJng  Cue) 
decided  ftMD  Miehadmu  Tern.  1833,  to  TrinilT  VacaliaD,  1BS0.    I 
4i.  TlU.  moL  I 

fTlnr  RiprUar*  i»  tnwtrfiite  HMtimiatiini  of  Da.  Hi cc Dili's. 
■M  nil  ic  rtgtUria  tamtiwitd.) 


Cooper's  Chuioeiy  Cases  and  Dicta,  and  Kscellanies. 

CHASCEHV  CASES  and  DICTA,  and  NOTES 
Amn  MSS..  AocicDt  and  Modem,  vitfa  occasional  Reinarksi 
and  thaacOTT  MiK^lanws.  liy  CnAU.ES  Purtof  Coofek, 
Esq.,  une  of  Lei  Majesty's  Counsel. 

C»si»  isB  Dicta— .Vm.  /.  l»  rll.  art  publiihed,    pria  6d.  eat*, 

Ci^istlsT  .yree-iiL.siii— .v....  I.taXIV.  art  puHithai,  priti 
SJ.  taeli ,  Kictd. 


<i\ 
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FONBLANQUB'S 

Eeports  in  fhe  Conunissioners'  Courts  of  Bankruptcy. 

REPORTS  of  CASES  adjudicated  in  the  SEVE- 
RAL COURTS  of  the  COMMISSIONERS  in  BANK- 
RUirrCY,  under  the  Bankrupt  Law  Consolidation  Act,  1849. 
By  J.  W.  M.  FoNBLANQUE,  Esq.,  of  the  Middle  Temple,  Bar- 
rister at  Law. 

"  The  original  Jurisdiction  in  Bankruptcy  having,  under  the  '  Bankrupt 
Law  Consolidation  Act,'  been  transferred  from  the  Courts  of  Chancery  to 
those  of  the  Commissioners  in  iiankruptcy,  these  Reports  have  been  com- 
menced, as  a  Collection  of  Decisions  under  that  Statute.  It  is  intended 
they  shaU  consist  of  Selected  Cases  involving  important  points  of  Law  and 
Practice.  Each  Number  will  contain  a  copious  and  thoroughly  practical 
Index  of  Matters,  and  it  is  hoped  the  publication  will  prove  a  useful  Com- 
panion to  all  Works  on  the  Law  and  Practice  in  Bankruptcy." 

Vol.  L,  Parts  I.  II.  and  III.  containing  Cases  decided  from  1849 
to  1852.     18«.6d.  sewed. 

{These  Reptn-U  witl  be  regularly  continued.) 


Notes  of  Cases  in  the  Ecclesiastical  and  Maritime 

Courts. 

This  Work  contains  carefully  digested  Reports  of  all  Cases  of 
importance  in  the  Arches  Court  of  Canterbury,  the  High  Court 
of  Admiralty,  the  Prerogative  Court  of  Canterbury,  the  Court  of 
Peculiars  of  Canterbury,  the  Consistorial  Courts  of  London  and 
other  Dioceses,  the  Court  of  Surrogates,  the  Dean  and  Chapter 
and  Archidiaconal  Courts,  the  Admiralty  Court  of  the  Cinque 
Ports,  the  Court  of  the  Master  of  the  Facultie^  &c.,  together  with 
the  Decisions  of  the  Judicial  Committee  of  the  Privy  Council  on 
Appeal  from  the  Superior  Courts  of  both  ProvinceSi  and  from  the 
Court  of  Admiralty. 

Now  complete  in  Seven  Volumes,  including  all  the  Cases  decided  in  the 
several  above-named  Courts  from  Easter  Term,  18il,  to  Trinity  Term,  IKjO. 

{Any  of  the  Volumes  or  Parts  may  be  purchased  separately,) 


Baker's  Law  of  Coroner. 

12mo.,  14s.  cloth. 

A  PRACTICAL  COMPENDIUM  of  the  RECENT 
STATUTES,  CASES,and  DECISIONS  affecting  the  OFFICE 
of  CORONER,  with  Precedents  of  Inquisitions,  and  Practical 
Forms.  By  William  Baker,  Esq.,  one  of  the  Coroners  for 
Middlesex. 
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Vttfilir  Uttottf^. 

Xnctmt  IsHmi  axCti  Im^titutei^  of  lEnglantr;   (otii«r 

prising  Laws  enacted  under  the  Anglo-Saxon  Kings  from 
^thelbert  to  Cnut,  with  an  English  Translation  of  the  Saxon ; 
the  Laws  called  Edward  the  Confessor's ;  the  Laws  of  William 
the  Conqueror,  and  those  ascribed  to  Heniy  the  First;  also, 
Monumenta  Ecclesiastica  Anglicana,  from  the  Seventh  to  the 
Tenth  Century ;  and  the  Ancient  Latin  Version  of  the  Anglo- 
Saxon  Laws.  With  a  compendious  Glossary,  &c.  Folio,  price 
21. ;  or  in  2  vob.  royal  8vo.  1/.  lOs. 

Ancient  %aini  anti  InititnM  of  W&siUa ;  comprii^tng 

Laws  supposed  to  be  enacted  by  Howel  the  Good,  modified  by 
subsequent  Regulations  under  the  Native  Princes  prior  to  the 
Conquest  by  Edward  the  First;  and  Anomalous  Laws,  con- 
sisting principally  of  Institutions  which  by  the  Statute  of 
Ruddian  were  admitted  to  continue  in  Force :  with  an  English 
Translation  of  the  Welsh  Text.  To  which  are  added  a  few 
Latin  Transcripts,  containing  Digests  of  the  Welsh  Laws, 
principally  of  the  Dimetian  Code.  With  Indexes  and  Glos- 
sary.     Folio,  21,  4s.;  or  in  2  vols,  royal  8vo.  1/.  16s. 

(Dedicated,  by  pennission,  to  the  Queen's  most  Excellent  Majesty.) 

jHonumenta  IkifStoxita  Sritannua,  or  i&AtmAU  tor 

the  History  of  Britain  from  the  earliest  period  down  to  the 
Norman  Conquest.  Prepared  and  illustrated  with  notes  by 
the  late  Henry  Petrie,  Esq.,  F.S.A.,  Keeper  of  the  Records 
in  the  Tower  of  London,  assisted  by  the  Rev.  John  Sharps, 
B.A.,  Rector  of  Castle  Eaton,  Wilts.  Finally  completed  for 
publication,  and  with  an  Introduction,  by  Thomas  Duffus 
Hardy,  Assistant  Keeper  of  Records.  (Printed  by  command 
of  Her  Majesty.)     Folio,  Two  Guineas. 

a  IkAtiti  Soob   to   ti)e  public   iaecorlTi^.       )3p 

F.  S.  Thomas,  Secretary  of  the  Public  Record  Office.  Royal 
8vo.  12s.  cloth. 

9  Sei^cttpttbe  Catalogue  of  3£lecorty  WLovkif  pub^ 

lished  under  the  Authority  of  the  Commissioners  upon  the 
Public  Records,  now  on  Sde  by  Messrs.  Butterworth,  Pub- 
lishers to  the  Public  Record  Department.     8vo.  6d,  sewed. 
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liber  jHunentm  ^ublicorum  Hibemtae,  ab  an.  1152, 

usque  ad  1827:  or  the  Establishments  of  Ireland  from  the  19th 
of  Ring  Stephen  to  the  7th  of  George  the  4th,  during  a  period 
of  675  years.  Being  the  Report  of  Rowley  Lascelles,  of  the 
Middle  Temple,  Barrister  at  Law.  Extracted  from  the  Records 
and  other  Authorities,  by  Special  Command,  pursuant  to  an 
Address,  An.  1810,  of  the  Commons  of  the  United  Kingdom. 
Two  vols.     Folio,  21.  2s. 

^Iti^tor^  of  tj^e  dobemment  (©SiM.     iS^oM  of 

Materials  for  the  History  of  Public  Departments.  Demy  fol.  10s. 

C|)t  ^M  of  ti^e  parliament  of  dcotlantf.    Vol.  I. 

An.  Dom.  1 124 — 1423.  (Printed  ty  command  of  Her  Majesty,) 
Folio,  2L  2s, 

9cta  29ominorum  Concilii. 
'    C||e  9cti$  of  i^t  tortfi^  of  Council  in  Cibil  CauiEfei^. 

A.D.  1478—1495.     Folio,  10».  6d, 

9cta  29ominorum  Sutfitorum. 
C^e  9cti$  of  ti^e  SorTTi^  of  Council  in  Cibil  CauiEfei^. 

A.D.  1466—1494.     Folio,  10».  6e/. 

dtate  Vaperi^  louring  t{)e  ^txgyi  of  Hent^  ^t  iEis|)t]^. 

1518^1547.     11  vols.  4to.     5/.  lbs,  6d, 

VoL  1     contains  The  Domestic  Correspondence. 
2  &  3     ,,       Correspondence  relating  to  Ireland. 
4  &  5     „       Correspondence  relating  to  Scotland. 
6  to  1 1    , ,       Correspondence  between  England  and  Foreign  Courts. 

*•*  Any  of  the  above  Division*  of  the  Work  may  be  hadf  separatety,  at  the 

price  of  10«.  Qd.  per  volume. 


(Dedicated,  by  permission,  to  Lord  Langdale.) 

9  Catalogue  of  ti^e  SorTTi^  Ci^ancellori^,  Seeperi^  of 

the  Great  Sea^  Masters  of  the  Rolls,  and  principal  Officers  of 
the  High  Court  of  Chancery;  with  Notes  and  References  to 
the  Authorities.  By  Thomas  Duffus  Hardy,  Assistant  Keeper 
of  Records.     Royal  8vo.  20s.     {Only  250  copies  printed,) 
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PRBPARINQ    FOR    PUBUGATION. 


Stephen's  ftuestioiis.— Questions  for   law 

STUDENTS  on  the  THIRD  EDITION  of  SERJEANT  STEPHEN'S 
NEW  COMMENTARIES  on  the  LAWS  of  ENGLAND.  By  Jambs 
Stephen,  of  the  Middle  Temple,  Barrister  at  Law,  and  Professor  of  Eng- 
lish Law,  &c.  at  King's  College,  London. 


Oke'8  Magisterial  Synopsis. 

In  8vo. 


The  Fourth   Edition. 


Railway  Law.— shelford  on  the  law  op  rail- 
ways. Third  Edxtiov,  with  the  Cases  and  Statutes  complete  to  the 
time  of  publication.    In  rojal  12mo.  {very  nearly  ready.) 

Connty  Conrts  Practice.— The  practice  of  the 

COUNTY  COURTS,  with  all  the  Cases  decided  up  to  the  date  of  publi- 
cation, all  the  Forms  of  Notices  and  other  Proceedings  required  in  Practice, 
and  the  New  Scales  of  Costs  prepared  under  the  15  &  16  Vict.  c.  54;  with 
an  Introduction  explanatory  of  the  Jurisdiction  of  these  Courts  at  Common 
Law,  on  Equity  and  Insolvency,  and  on  the  Arrest  of  Absconding  Debtors. 
By  Robert  Malcolm  Kerr,  Esq.,  of  Lincoln's  Inn,  Barrister  at  Law. 

Stephen's  Common  Law.— The  practice  of  the 

COMMON  LAW  COURTS,  with  Forms.  By  James  Stephen,  Esq.,  of  the 
Middle  Temple,  Barrister  at  Law.  In  8vo. 

••*  This  Work,  which  has  been  in  active  preparation  for  s  considerable  period, 
and  which  will  form  a  condensed  bat  ccmprehetutve  Book  of  Practice  for 
.Students  and  Practitioners  of  the  Common  Law,  will  be  pablished  oni- 
forml^  with  "  Mr.  Seijeant  Stephen's  New  Commentaries,"  and  "  Stephen's 
Questions." 

Commercial  Law.— A  compendium  of  the  mercan- 
tile LAW  of  ENGLAND.  By  Joseph  Kay,  Esq.,  M.  A.,  of  Trinity 
College,  Cambridge,  and  of  the  Inner  Temple,  Barrister  at  Law.  (TAw 
Work  is  intended  to  serve  either  as  a  Court  or  Circuit  Companion.) 

Costs  in  Cliancery.— The  solicitors*  book  of 

COSTS  in  the  COURT  of  CHANCERY,  according  to  the  NEW  PRAC- 
TICE ;  together  with  Charges  in  Conveyancing,  and  other  Bills  of  Costs. 
By  Thomas  Kennedy,  Solicitor  of  the  Court. 
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Preparing  for  Publication — continued. 

Crabb's  Conveyancing.— *'ourth  Edition,  a  com- 
plete SERIES  of  PRECEDENTS  in  CONVEYANCING,  with  Common 
and  Commercial  Forms,  in  Alphabetical  Order,  adapted  to  the  present  State 
of  the  Law  and  Practice  of  Conveyancing,  with  copious  Prefaces,  Observa- 
tions and  Notes  on  the  several  Deeds.  To  which  are  added,  the  latest  Real 
Property  Acts ;  with  Notes,  and  the  Decisions  thereon.  By  George  Crabb, 
Esq.,  Barrister  at  Law.  The  Fourth  Edition,  with  very  considerable  Ad- 
ditions and  Improvements,  bringing  the  whole  subject  down  to  the  date  of 
publication,  by  James  Traill  Christie,  Esq.,  of  the  Middle  Temple,  Bar- 
rister at  Law.    In  2  vols,  royal  8vo. 

New  Bankrupt  Law.— The  new  law  and  practice 

in  BANKRUPTCY  under  tlie  Bankrupt  Law  Consolidation  Act  of  1849, 
with  the  Rules  of  Court,  all  the  Decisions,  and  an  Appendix  of  Statutes 
and  Forms.  By  P.  H.  Eolin,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law. 
In  12mo. 

Copyholds— A  supplement  to  the  Fourth  Edition  of 
Mr.  Serjeant  SCRIVEN'S  TREATISE  on  COPYHOLD,  CUSTOMARY 
FREEHOLD  and  ANCIENT  DEMESNE  TENURE,  containing  aU  the 
late  Cases  on  Copyholds  since  the  publication  of  the  Work,  together  with 
recent  Statutes,  and  including  the  Act  for  the  Enfranchisement  of  Copy- 
holds, 1852,  with  Practical  Notes,  &c.  By  Henry  Stalman,  Esq.,  Barrister 
at  Law.    In  royal  8vo. 

Seashore  Rights— JERWOOD'S  dissertation  on 

the  RIGHTS  to  the  SEA  SHORES  and  to  the  SOIL  and  BED  of  TIDAL 
HARBOURS  and  NAVIGABLE  RIVERS.  The  Second  Edition,  cor- 
rected and  enlarged.    In  8vo. 

Commercial  Treaties.— HERTSLET'S  Complete  Collec- 
tion of  COMMERCIAL  TREATIES  and  CONVENTIONS,  &c.  between 
Great  Britain  and  Foreign  Powers.     The  Ninth  Volume. 

HOUSE  OF  LORDS  REPORTS.    Vol.  III.  Part  IV. 

The  COMMON  BENCH  REPORTS.    Vol.  XI.  Part  III. 

ROBINSON'S  NEW  ADMIRALTY  REPORTS,  Vol.  III.  Part  II. 

FONBLANQUE'S  NEW  REPORTS  of  CASES  adjudicated  in  the 
Several  COURTS  of  the  COMMISSIONERS  in  BANKRUPTCY,  under 
the  Bankrupt  Law  Consolidation  Act,  1849,  Vol.  I.  Part  IV. 

COOPER'S  CHANCERY  CASES  and  DICTA.    No.  VIII. 

The  LAW  MAGAZINE,  or  QUARTERLY  REVIEW  of 
JURISPRUDENCE,  for  May  (No.  JMJ). 


i 


do 
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THE 


aiD  Muph 


OR 


QTJAETEKLT  BEVIEW  OF  JUEISPEUBEirCE. 

Commenced  In  1828, 

And  regularly  publitked  on  the  First  of  the  Months  of  February,  May, 
August,  and  November,  in  each  Year,  at  Six  Shillings  a  Number. 


This  well-established  Law  Pxrxodigal  is  recommended  to  the  Pro- 
fession by 

1.  Artxclxs  on  all  subjects  of  prominent  interest  and  practical  useAilness 
to  Practitioners.  Among  the  Contributors  are  Judges,  and  many  Lawyers 
of  eminence. 

2.  NoTXS  of  all  LxADiKe  Casxs,  explaining  their  practical  effect. 

S.  A  QuARTXRLT  Alphabxtical  DIGEST  of  all  Cases  in  all  Superior 
Courts  of  Law  and  Equity,  &c.  carefuUy  classed  and  Indexed. 

4.  Statittxs  useful  to  the  Profession,  careftiUy  abstracted  and  noted. 

5.  Rxvixws,  or  Short  Notxs  of  New  Law  Books  of  value,  and  List  of 
ALL  Nxw  Law  Publications. 

6.  Evxnts  ow  thx  Quartxr,  comprising  Rules  of  Court,  Calls,  Pro- 
motions, Obituary,  &c. 

7.  Parliamentary  Papxrs  of  value,  abstracted. 

*«•  The  Law  Maoazinx  thus  affords  a  mass  of  information  essential  to 
the  l^actitioner  at  a  cost  of  24«.  per  annum,  which  can  be  obtained 
from  no  other  publication  at  less  than  double  that  price. 


The  Number  for  February  (No.  98),  is  just  published. 


cont 

1.  On  Finance. 

2.  On  Marine  Insurance. 

S.  Lord  St.  Leonards :    his  Profes- 
sional and  Parliamentary  Career. 

4.  Law  Reform  and  its  Prospects. 

5.  Commissions,  Commissioners,  and 

the  Bar. 

6.  On  the  Peculiarities  of  Maritime 

Liens. 


ENTS  : 

7.  Report  of  the  Committee  on  Cri- 

minal and  Destitute  Juveniles. 

8.  The  Ecclesiastical  Courts  and  their 

Jurisdiction  over  Probate  of  Wills. 

9.  The  Common  Law  Procedure  Act. 

1 0.  Notes  of  Leading  Cases. 

11.  Events  of  the  Quarter. 

12.  Correspondence. 

13.  List  of  New  Publications,  &c. 


London  :  Published  for  the  Proprietor  by 
Messrs.  Butterwobth,  Law  BookseUers  and  Publishers,  7,  Fleet  Street, 

By  whom  Subscribers*  Names  will  be  received,  and  by  all  BookseUers. 

♦»♦  A  Subscription  of  24«.,  if  paid  in  advance  to  the  Publishers,  will  ensure 
the  delivery  of  the  Law  Magazine  on  the  day  of  publication,  postage 
free,  in  any  part  of  the  United  Kingdom,  for  the  space  of  One  Year. 
(Communicationt  for  the  Editors  may  he  addreued,  under  cover,  to  the  Publishers,) 
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